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Attorneys for Plaintiff,
MONTGOMERY FIELD BUSINESS
CONDOMINIUM OWNERS ASSOCIATION

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO, CENTRAL DIVISION

MONTGOMERY FIELD BUSINESS CASE NO. 37-2017-00019384-CU-CO-CTL
CONDOMINIUMS ASSOCIATION, a
California Nonprofit Mutual Benefit
Corporation, COMPLAINT FOR INJUNCTIVE RELIEF
AND DAMAGES FOR BREACH OF
Plaintiff, GOVERNING DOCUMENTS AND
NUISANCE

V.

BALBOA AVE COOPERATIVE, a
California corporation; SAN DIEGO
UNITED HOLDINGS GROUP, LLC, a
California limited liability company; NINUS
MALAN, an individual; RAZUKI
INVESTMENTS, LLC, a California limited
liability company; SALAM RAZUKI, an
individual; and DOES 1 through 25,
inclusive,

Defendants,

Plaintiff alleges the following:
PARTIES
1. Plaintiff, MONTGOMERY FIELD BUSINESS CONDOMINIUMS
ASSOCIATION, (hereinafter “Association”) is, and at all times mentioned herein was, a
California nonprofit mutual benefit corporation, organized and existing under the laws of the
State of California, with its principal place of business in the City of San Diego, County of San

Diego, State of California.
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2. Plaintiff is and was an “association,” as presently defined in Civil Code section
628 which was created for the purpose of managing a “Commercial or Industrial Common
Interest Development,” as defined in Civil Code section 6531 and a “Condominium Project” as
defined in Civil Code section 6542, which consists of certain commercial real property,
including 62 office and industrial units, located in the City of San Diego, within the County of
San Diego, State of California (hereinafter “Property” or “Project”). The Association’s
members are owners of all of the office and industrial units within the Project.

3. Association is informed and believes, and thereon alleges, that Defendant
BALBOA AVE COOPERATIVE (hereinafter “Balboa Ave Coop”), is and was a California
corporation organized under the laws of the State of California and under the California
Consumer Cooperative Corporation Law and is operating its business within the Association,
located in the City of San Diego, State of California. The Association is informed and believes
and thereon alleges that the Balboa Ave Coop is a lessee, tenant, occupant, or guest of the
other Defendants and it operates its marijuana dispensary, collective, or cooperative from one
or two units within the Association as further described and defined herein as the “Units.”

4, Association is informed and believes, and thereon alleges, that Defendant SAN
DIEGO UNITED HOLDINGS GROUP, LLC (hereinafter “SD United”) is and was a limited
liability company organized under the laws of the State of California. SD United conducts
business in the City of San Diego, State of California, and at all times mentioned herein, is and
was the owner of two units (from March 20, 2017 through the present date) within the
Association, located at and commonly known as 8863 Balboa Avenue #E, San Diego,
California 92123 (hereinafter “Unit #1”) and 8861 Balboa Avenue, Suite B, San Diego,
California 92123 (hereinafter “Unit #2”). Unit #1 and Unit #2 are collectively referred to
herein as the “Units.” SD United does business as and is the alter ego of Defendant, BALBOA
AVE COOPERATIVE.

5. Association is informed and believes, and thereon alleges, that Defendant
NINUS MALAN (hereinafter “Malan”) is and was an individual residing in the County of San

Diego, State of California, and is the alter ego of and owner officer, principal, partner,
-
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member, employee and/or agent of Balboa Ave Coop and SD United, as well as the Chief
Executive Officer and, based on information and belief, is and was the member and single
manager of SD United.

6. Association is informed and believes, and thereon alleges, that Defendant
RAZUKI INVESTMENTS, LLC (hereinafter “Razuki Investments™) is and was a limited
liability company organized under the laws of the State of California. Razuki Investments
conducts business in the City of San Diego, State of California, and at times mentioned herein,
is and was the owner of the Units from October 16, 2016 through March 19, 2017 and is the
alter ego of and owner, officer, principal, partner, member, employee and/or agent of Balboa
Ave Coop.

7. Association is informed and believes, and thereon alleges, that Defendant
SALAM RAZUKI (hereinafter “Razuki”) is and was an individual residing in the County of
San Diego, State of California, and is the alter ego of and owner, officer, principal, partner,
member, employee and/or agent of Balboa Ave Coop. Furthermore, the Association is further
informed and believes, and thereon alleges, that Razuki is a member and single manager of
Razuki Investments. Razuki also holds himself out as the owner and/or operator of Balboa Ave
Coop.

8. Association is informed and believes, and thereon alleges, that the Defendants
created a number of corporate entities that all share series of characteristics that define them all
as alter egos of Balboa Ave Coop, as they were formed to avoid debts and obligations. The
Association is further informed and believes, and thereon alleges, that Defendant entities SD
United and Razuki Investments have ownership interests in Balboa Ave Coop. The
Association is further informed and believes, and thereon alleges, that the individual
Defendants, Malan and Razuki are owners, officers, principals, partner, members, employees
and/or agents of Balboa Ave Coop, Razuki Investments, and SD United.

0. Plaintiff is informed and believes, and thereon alleges, that there exists, and at
all relevant times mentioned herein, there existed a unity of interest and ownership between

and among Balboa Ave Coop, SD United, Malan, Razuki Investments, and Razuki such that
-3
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any individuality and separateness between them has ceased, and all of these Defendants are
the alter egos of each other.

10. The true names and capacities, whether individual, corporate, associate or
otherwise, of Defendants sued herein under Code of Civil Procedure section 474 as DOES 1
through 25 are unknown to Association, who therefore sues said Defendants by such fictitious
names. Association will seek leave of court to amend its pleadings to set forth the true names
and capacities of such fictitiously named Defendants when their identities become known to
Association.

11.  Association is informed and believes, and thereon alleges that each of the
fictitiously named Defendants are responsible in some manner for the events and happenings
herein referred to, and proximately caused the injury and damages to Association as herein
alleged.

12. Association is informed and believes, and thereon alleges, that at all times herein
mentioned, each of the Defendants herein was the alter ego, agent, servant, representative,
officer, manager, member, and/or employee of each of the remaining Defendants, and was acting
within the scope and purpose of such agency, service and/or employment.

JURISDICTION AND VENUE

13. San Diego County Superior Court, Central Division is the proper venue to
enforce the restrictive covenants and equitable servitudes in the above-captioned matter because
it is the county in which the property subject to the restrictive covenants and equitable servitudes
(pursuant to the Association’s recorded CC&Rs) is located. Furthermore, the conduct that is in
violation of the CC&Rs was committed within the City of San Diego, State of California, and
the real property at issue are located in the City of San Diego, State of California.

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

Ownership of the Units

14. SD United is the current record owner of the Units located within the

Association. SD United took title to the Units by way of a Grant Deed recorded on March 20,

-4 .
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2017 in the San Diego County Recorder’s Office as Document No. 2017-0126556, a true and
correct copy of which is attached hereto as Exhibit A and is incorporated herein by reference.
15. The Units are encumbered by a Deed of Trust and Assignment of Rents in favor
of Defendant, Razuki Investments, beneficiary, recorded on March 20, 2017, in the San Diego
County Recorder’s Office as Document No. 2017-0126557, a true and correct copy of which is
attached hereto as Exhibit B and is incorporated herein by reference. Prior to ownership of the
Units by SD United, Razuki Investments was the owner of the Units from October 18, 2016
through March 19, 2017. (A true and correct copy of the Grant Deed to Razuki Investments,
LLC recorded on October 16, 2016, in the San Diego County Recorder’s Office as Document
No. 2016-0559367 is attached hereto as Exhibit C and is incorporated herein by reference.)

Governing Documents and the Association’s Right and Authority to Enforce

16.  The Association’s Project and its units are subject to the terms and conditions
of various covenants, conditions, restrictions, rights, reservations, easements, equitable
servitudes, liens and charges set forth in the Association’s “governing documents,” as defined
in Civil Code section 6552, which include, among other things, the following: (a) “Bylaws of
Montgomery Field Business Condominiums Association” (“Bylaws”) dated August 18, 1981,
a true and correct copy of which is attached herewith as Exhibit D and is incorporated herein
by reference; (b) “Declaration of Covenants, Conditions and Restrictions for Montgomery Field
Business Condominiums” (“CC&Rs”) recorded on July 31, 1981 as Document No. 1981-
242889 in the San Diego County Recorder’s Office, a true and correct copy of which is
attached hereto as Exhibit E and is incorporated herein by reference; (c) the First Amendment
to Declaration recorded September 14, 1989 as Documents 1989-495903 in the San Diego
County Recorder’s Office (“First Amendment”), a true and correct copy of which is attached
herewith as Exhibit F and is incorporated herein by reference; (d) the Second Amendment to
Declaration recorded on August 24, 1999 as Document Number 1999-0582901 in the San
Diego County Recorder’s Office (“Second Amendment”™), a true and correct copy of which is
attached herewith as Exhibit G and is incorporated herein by this reference; and (e) the 2015

Amendment to Declaration recorded on March 2, 2015 as Document Number 2015-0093872
-5-
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in the San Diego Recorder’s Office (“2015 Amendment”), a true and correct copy of which is
attached hereto as Exhibit H and incorporated herein by reference. The Bylaws and CC&Rs,
and its amendments attached herewith as Exhibits A through H are sometimes collectively
referred to herein as the “Governing Documents.”

17.  The Governing Documents touch and concern the entire condominium project
and run with the land. The Governing Documents are binding on all parties having any right,
title or interest in any property within the Association, as if they had personally executed it. The
Governing Documents are also binding on all lessees of any units within the Association’s
Project.

18.  The aforementioned CC&Rs and it amendments were executed and recorded for
the benefit of the members of Association, to enhance and protect the value, desirability and
attractiveness of the Association, to provide architectural control, and to enforce the governing
documents of the Association. (Ex. E, CC&Rs, Preamble, Secs. D, E, Art. IV, Sec. 1, pg. 20.)
All amendments to the CC&Rs, including the 2015 Amendment, were executed, recorded, are
reasonable, and made part of the Governing Documents of the Association in accordance with,
in compliance with, and pursuant to applicable law and the Association’s Governing Documents.

19. The Governing Documents create and establish the Association as the
governing body for the management, administration, and operation of the Association. Civil
Code section 6856(a) states in relevant part, “The covenants and restrictions in the declaration
shall be enforceable equitable servitudes, unless unreasonable, and shall inure to the benefit of
and bind all owners of separate interests in the development...” (Cal. Civ. Code § 6856(a).)
The equitable servitudes doctrine is also set forth on page 2 of the CC&Rs. Pages 8 and 11 of
the CC&Rs require owners to follow the covenants, conditions and restrictions set forth in the
CC&Rs. (Ex. E, CC&Rs, Art. 11, Sec. 2, pg. 8; Art. 11, Sec. 8. pg. 11.)

20. The Association’s CC&Rs are entitled to a presumption of reasonableness.
(Nahrstedt v. Lakeside Village Condominium Association (1994) 8 Cal.4th 361, 380.) The
CC&Rs, including the 2015 Amendment to the CC&Rs, are enforceable equitable servitudes

that run with the land, which are permitted to be more restrictive than public zoning laws and
-6-
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public zoning decisions. (Mullaly v. Ojai Hotel Co. (1968) 266 Cal.App.2d 9.)

21.  The operation and maintenance of a marijuana dispensary, collective, or
cooperative is not a permitted use of the Units and is strictly prohibited within the Association
and within any unit subject to the restrictive covenants and equitable servitudes of the Governing

' Defendants are in breach of

Documents of the Association as further set forth herein.
Association’s Governing Documents by the following: (i) operating a marijuana dispensary,
collective or cooperative which includes the consumption, cultivation, manufacture, possession,
processing, sale and/or distribution of marijuana within the Units, among other marijuana
activity; (ii) failing to obtain written approval by a majority of the Board of Directors of the
Association prior to obtaining a use variance from the City of San Diego; (iii) occupying or
using the Units for a high hazard purpose or manner resulting in a high likelihood of uninsurable
losses to the Association or resulting in the Association’s insurance policies from being
cancelled or not renewed; and (iv) making alterations or modifications of the Association’s
common areas without prior approval of the Board of Directors.

22. Association, through its Board of Directors, is entitled to enforce the Governing
Documents pursuant to Civil Code section 6856, Article IX of the Bylaws, and Article IV
Section 1 of the CC&Rs. (Ex. E, CC&Rs, Art. 1V, Sec. 1, pg. 20; Ex. C, Bylaws, Art. IX, pg.
10.) To illustrate, the CC&Rs provide the following:

All powers relating to the management, operations and
maintenance of the Project and of the Common Area, as well as
certain rights, duties and powers relating to the individual Units,
as hereinafter set forth, shall be vested in the Association and in
its Board. The specific and primary purposes and powers of the
Association and its Board are to provide architectural control of
the Property, manage the Project, and the Common Area, and to
enforce the provision of this Declaration and the Association’s
Articles and By-Laws, and any other instruments relating to the
management and control of the Association and the Property.

(Ex. E, CC&Rs, Art. IV, Sec. 1 pg. 20.) The Bylaws provide similarly:

! A “restriction” on real property is defined as a “limitation on, or provision affecting, the use
of real property in a deed, declaration, or other instrument, whether in the form of a covenant,
equitable servitude, condition subsequent, negative easement, or other form of restriction.”
(Cal. Civ. Code §784.) The “covenants and restrictions in the [CC&RS] shall be enforceable
equitable servitudes...” (C.C. § 6856(a).)
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The Board shall have the power and authority to enforce the

provisions of the Declaration, these Bylaws and any rules and

regulations promulgated by the Board...In the event the Board

commences any legal action to enforce any provisions of the

Declaration, these Bylaws or any rules and regulations, the

Association shall be entitled to reasonable attorneys’ fees and

court costs.
(Ex. D, Bylaws, Art. IX, pg. 10.) Furthermore, the CC&Rs permit the Association to file a
lawsuit to enforce the governing documents and to seek injunctive relief. (Ex. E, CC&Rs, Art.
XIV, Sec. 1, pg. 51.) Should injunctive relief not be granted by the court, the Governing
Documents of the Association and the ability of associations to govern and restrict uses within
an association become meaningless or extremely difficult to enforce for a nonprofit
corporation, and the owners will be left unprotected from the direct and indirect negative
effects associated with reasonable, unpermitted, and incompatible uses within their
Association. Absent injunctive relief, the Association will be irreparably harmed and the
ongoing violations will continue to harm the owners of the Association and the Association
itself.

23. Article II, Section 8 of the CC&Rs provide that each owner of a unit within the
Association “shall be obligated to promptly fully and faithfully comply with and confirm to each
and every term and provision of the ... By-Laws of the Association and comply with and
confirm to each and every rule and regulation promulgated by the Board.” (Ex. E, CC&Rs, Art.
II, Sec. 8, pg. 11.) The CC&Rs further require that all leases for any units within the
Association “shall be subject in all respects to and that the lessee shall abide by the provisions
of [the CC&Rs], the By-Laws of the Association...” and “any failure by the lessee of such
Unit to comply with the terms of [the CC&Rs including the 2015 Amendment] shall constitute
a default under the lease.” (Ex. E, Art. VI, Sec. 10, pg. 31.) The Association is informed and
believes that Balboa Ave Coop is a lessee who is obligated to comply with the terms of the
Bylaws and CC&Rs.

24, The Association is obligated by the CC&Rs to maintain insurance coverage for

the benefit of the Association’s Property and the Owners. The CC&Rs require that the

Association “maintain such policy or policies of insurance ... together with such other types of
-8-
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insurance as the Association determines is in the best interest of the Association and its
Members.” (Ex. E, CC&Rs, Art. IV, Sec. 2, pgs. 21-22.) Currently, and at all relevant times, the
Association maintains several types of insurance coverage through Farmers and possibly other
insurers in compliance with and consistent with the Governing Documents. The Association is
informed and believes and thereon alleges that it will not have any insurance coverage for any
claims related to or associated with the Defendants’ operation of a marijuana dispensary,
collective or cooperative within the Association, which the Association’s insurance company
categorizes as high-hazard.

25.  Although not required by law or the Governing Documents of the Association,
on April 26, 2017, the Association and Defendants participated in confidential mediation prior
to filing this lawsuit in an attempt to resolve this dispute, to no avail.

FIRST CAUSE OF ACTION

Breach of the Governing Documents
(Against all Defendants)
26.  Association restates and realleges Paragraphs 1 through 25 above, and
incorporates the same by reference as though fully set forth herein.
27. As set forth herein above, the Association has the power and authority pursuant
to the Bylaws and the CC&Rs to which the Defendants are bound to enforce its terms.

Prohibited Marijuana Dispensary

28. Defendants are in breach of Article VI, Section 20, as set forth in the 2015
Amendment of the CC&Rs, which prohibits the consumption, cultivation, manufacture,
possession, processing, sale and/or distribution of marijuana and/or cannabis-related or
cannabis-containing products and/or the operation of a medical marijuana collective, a medical
marijuana cooperative, or a medical marijuana dispensary within the Association including
within the Units. (Ex. H, 2015 Amendment to CC&Rs, pg. 2.) Specifically, Defendants
breached the CC&Rs by the engaging in the following prohibited conduct: Beginning on or
about February 1, 2017 or as late of early April 2017 and continuing to the present date,

Defendants and/or their employees, agents, guests, lessees, tenants, representatives, officers,
-0.
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directors, owners, successors and/or assigns began the prohibited use of the Units as a
marijuana dispensary, collective, or cooperative which includes the consumption, cultivation,
manufacture, possession, sale and/or distribution of marijuana and/or cannabis-related or
cannabis-containing products within the Association.

Failure to Obtain Written Approval from Majority of the Board of Directors

29.  Defendants are in breach of Article VI Section 1 of the CC&Rs, which require
written approval from a majority of the Board of Directors prior to an owner of a unit seeking
a use variance with the City of San Diego in order for such use to be permitted under the
CC&Rs. (Ex. E, Art. VI, Sec. 1, pg. 27.) Specifically, prior to February 1, 2017, and no earlier
than June 1, 2015, Defendants, their employees, agents, guests, lessees, tenants, representatives,
officers, directors, owners, successors and/or assigns, sought and/or obtained a use variance or
conditional use permit from the City of San Diego without prior written approval from the
Board of Directors of the Association, which is a breach of Article VI, Section 1 of the
CC&Rs, making the current use of the Units by the Defendants a further breach of the
CC&Rs.

Prohibited Use Causing Uninsurable Losses or Adverse Action by Insurers

30. Defendants are in breach of Article VI, Section 12 of the CC&Rs, which
provides the following:
No Unit or improvements situated thereon shall be occupied or
used for any purpose or in any manner which shall cause
improvements to be uninsurable against any loss by fire or the
perils of the extended coverage endorsement of the California
Standard Fire Policy from or cause any policy or policies
representing such insurance to be canceled or suspended or the
company issuing the same to refuse the renewal thereof, or cause
the premiums for such insurance to be increased.
(Ex. E, Art. VI, Sec. 12, pg. 31.)
31. Specifically, as a result of the Defendants’ occupancy of and use of the Units for
the purpose of a marijuana dispensary, collective, or cooperative, the Association’s property,
improvements or other insureds are uninsurable against any loss related to or arising out of the

Defendants’ marijuana dispensary, collective, or cooperative business. Furthermore, the

- 10 -
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Association is informed and believes and thereon alleges that its policy of insurance may be
cancelled, suspended, will not be renewed as a result of the Defendants’ operation and use of the
Units for a marijuana dispensary, collective, or cooperative, which, in turn, prohibit the
Defendants from occupying or using the Units for the purposes of a marijuana dispensary,
collective, or cooperative.

Prohibited Alterations

31.  Defendants are in breach of Article VI, Section 5 of the CC&Rs which prohibit
an owner from destroying “any part of the Common Areas and no Common Area wall in the
Project shall be pierced or otherwise altered in any way without the prior written approval of
the Board.” (Ex. D, Art. VI, Sec. 5, pg. 29.) In the CC&Rs, “Common Area” or “Common
Areas” include all areas of the Association’s property including the exterior walls, walkways,
the property outside the structure, parking lots and parking areas, and all other structures or
provisions within the Project. (Ex. D, CC&Rs, Art. I, Sec. 7, pg. 5.) Defendants are also in
breach of Article VI, Section 17 of the CC&Rs, which provides, “No Owner shall have the
right to improve decorate, remodel, alter, landscape or adorn the Common Are without the
written consent of the Board.” (Ex. D, CC&Rs, Art. VI, Sec. 17, pg. 33.)

32. Specifically, on or about May 1, 2017 and through May 5, 2017, Defendants
altered or modified the common area entrance into the Association’s property without prior
approval from the Association’s Board of Directors in violation of Art. VI, Sections 5 and 17
of the CC&Rs (hereinafter, “Driveway Alterations”). From approximately April 1, 2017
through May 1, 2017, Defendants altered and modified the exterior common area walls by
installing a complex security camera system with multiple security cameras on the exterior
common area walls of the Association’s property without the approval of the Association’s
Board of Directors in violation of the CC&Rs (hereinafter, “Exterior Wall Alterations”)*.
Defendants’ construction, alteration, installation, and destruction of the common areas caused

and will continue to cause damage to the Association’s building and the common area

2 The Driveway Alternations and Exterior Wall Alternations shall be collectively referred to

herein as the “Alterations.”
-11 -
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driveway that was modified. At no time did Defendants submit an application to the Board of
Directors of the Association for approval before commencing the Alterations. At no time did
the Board of Directors of the Association approve Defendants’ Alterations. Accordingly,
Defendants, and each of them, are in breach of the Association’s CC&Rs for making the
Alterations. This conduct has proximately caused damages to the Association in an amount to
be determined at the time of trial and which exceed $2,000.

33. Violation of the covenants and restrictions contained in the Governing
Documents by the Defendants as described herein damaged and continue to damage Association
in a manner that cannot now be estimated in terms of monetary compensation, and Association
therefore has no adequate remedy at law. Continued flagrant violations of the Governing
Documents will result in an equitable erosion of the covenants and restrictions contained therein,
and will permanently and irrevocably damage Association and undermine its authority.

34.  The Association did all, or substantially all, of the significant things that the
Governing Documents required it to do.

35. Because Association has no adequate remedy at law, Defendants, and each of
them, and their heirs, assigns and successors in interest, should be enjoined, preliminarily and
permanently, from operating the marijuana dispensary, collective, or cooperative and
maintaining the property in violation of the Governing Documents, and should be further
ordered to comply with the terms of the Governing Documents, as mentioned above, including,
without limitation, enjoining and prohibiting Defendants, and their employees, agents, guests,
lessees, tenants, representatives, officers, directors, owners, successors and/or assigns from the
following conduct:

(a) Any and all marijuana activity including the consumption, cultivation,
manufacture, possession, processing, sale and/or distribution of marijuana
and/or cannabis-related or cannabis-containing products and/or the operation
of a medical marijuana dispensary, collective, or cooperative within the
Units and within the Association including the common areas and from any

office or industrial unit within the Association;
-12-
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(b) Any and all advertising, in any manner, including on the Internet and all
internet-based applications, the existence of any commercial, retail,
collective, cooperative, or group established for the consumption,
cultivation, manufacture, possession, sale, and/or distribution of marijuana,
including any marijuana dispensary, collective, or cooperative at the Units
and/or within the Association; and

(¢) Any and all further modifications, improvements or destruction of the
Association’s property and/or common areas without prior written Board
approval and require Defendants to submit plans along with a written
application for the Alterations that have already been performed by
Defendants including the Driveway Alterations and Exterior Wall
Alterations.

36. As a proximate result of Defendants’ breach of the Governing Documents,
Association has incurred, and will continue to incur, attorneys’ fees, costs and expenses in
connection with the enforcement of the Governing Documents and Defendants’ violation
thereof, all of which shall be established in an amount according to proof at trial. Association is
entitled to recover its fees and costs pursuant to Article XIV, Section 1 of the CC&Rs, Article IX
of the Bylaws, and Civil Code section 1717.

SECOND CAUSE OF ACTION

Nuisance
(Against all Defendants)
37.  Association restates and realleges Paragraphs 1 through 36 above, and
incorporates the same by reference as though fully set forth herein.
38.  Article XIV, Section 7 of the CC&Rs provides, in part:

The result of every act or omission whereby any restriction
herein contained is violated in whole or in part is hereby
declared to be and to constitute a nuisance, and every remedy
allowed by law or equity against an owner, either public or
private, shall be applicable against every such result and may be
exercised by the approving agent or by any Owner of property
subject to these restrictions.

213 -
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(Ex. E, CC&Rs, Art. XIV, Sec. 7, pg. 54.)

39.  Asaresult of Defendants’ conducted mentioned in the first cause of action which
are violations of the Governing Documents as set forth herein, Defendants conduct constitutes a
nuisance. Defendants’ continued marijuana activity within the Association and from within the
Units, and performing the Driveway Alterations and Exterior Wall Alterations without Board
approval and in violation of the Governing Documents, is offensive and harmful to the
Association and its members and owners, and this conduct is interfering with the Association’s
ability to govern and control the use, occupancy and enjoyment of the Association’s Property.
This harmful and wrongful conduct is also interfering with the Association’s owners’ use or
enjoyment of their individual units and common areas of the Association. The ongoing
violations of the Governing Documents by Defendants, including the operation of the marijuana
dispensary, collective, or cooperative are a continuing nuisance that interferes with the value,
desirability and tranquility of the Association, and interferes with the peace and enjoyment of the
other owners within the Association.

40. The Association and the other owners within the Association did not consent to
Defendants’ operation of the marijuana dispensary, collective, or cooperative, nor did the
Association consent to the Defendants’ alterations to the common areas of the Association,
which interfered with the business of the Association’s owners. The Association, its owners, and
the owners’ commercial tenants reasonably relied on the covenants and restrictions set forth in
the CC&Rs, which requires owners and their lessees to comply with the Governing Documents
of the Association. The continued flagrant violation of the Governing Documents by Defendants
will result in an equitable erosion of the covenants contained therein, and will permanently and
irrevocably damage the Association and undermine its authority. Accordingly, Defendants’
continuing violation has damaged and continues to damage the Association in a manner that
cannot now be estimated in terms of monetary compensation. As such, the Association therefore
has no adequate remedy at law.

41, As a result, any ordinary person or a board of directors and owners within an

association would be reasonably annoyed by Defendants’ violations.
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42.  There is no public benefit to Defendants’ failure to comply with the Governing
Documents. Defendants’ violations result in harm to every owner and lessee within the
Association, and Defendants should be required to remedy these violations, as set forth in
paragraph 1 of the prayer below, in order to abate the nuisance.

43, Association requests the cost of any abatement related to the unauthorized
modifications ordered by this court shall be awarded as damages against Defendants in an
amount to exceed $2,000.

44, Any order entered by this court, granting Association the right to abate the
nuisance, should not obviate Defendants’ requirement to comply with a duly entered order of
this court to cure the violations.

45. As a proximate result of Defendants’ breach of the Governing Documents,
Association has incurred, and will continue to incur, attorneys’ fees, costs, and expenses in
connection with the enforcement of the Governing Documents and Defendants’ violations
thereof, all of which shall be established in an amount according to proof at trial. Association is
entitled to recover its fees and costs pursuant to Article XIV, Section 1 of the CC&Rs, Article IX
of the Bylaws, and Civil Code section 1717.

PRAYER

WHEREFORE, Plaintiff Montgomery Field Business Condominiums Association prays
judgment against Defendants, and each of them, as follows:

1. For a preliminary and permanent injunction against Defendants, and their
employees, agents, guests, lessees, tenants, representatives, officers, directors, owners,
successors and/or assigns, as follows:

(a) Enjoining and prohibiting any and all marijuana activity including the
consumption, cultivation, manufacture, possession, processing, sale and/or distribution of
marijuana and/or cannabis-related or cannabis-containing products and/or the operation of a
medical marijuana dispensary, collective, or cooperative within the Units and within the
Association including the common areas and from any office or industrial unit within the

Association; and
-15 -
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(b) Enjoining and prohibiting any and all advertising, in any manner,
including on the Internet and all internet-based applications, the existence of any commercial,
retail, collective, cooperative, or group established for the cultivation, manufacture, possession,
sale, and/or distribution of marijuana, including any marijuana dispensary, collective, or
cooperative at the Units and/or within the Association.

(c) Enjoining and prohibiting any further modifications, improvements or
destruction of the Association’s property and/or common areas without prior written Board
approval and requiring Defendants to submit plans and written application(s) for Board review
for any alterations or improvements performed by Defendants including but not limited to the
Driveway Alterations and Exterior Wall Alterations made by Defendants.

2. For an order granting Association to recover the costs of abatement or,
alternatively, correction of the Alterations in an amount to exceed $2,000, as a part of the
monetary judgment entered herein, upon application to the Court pursuant to a memorandum of
costs after judgment;

3. For an order directing Defendants and their employees, agents, guests, lessees,
tenants, representatives, officers, directors, owners, successors and/or assigns to comply with all
provisions of the Governing Documents of the Association;

4. For costs of suit and litigation expenses incurred herein;

S. For reasonable attorneys’ fees incurred herein, pursuant to Article XIV, Section 1
of the CC&Rs, Article IX of the Bylaws, and Civil Code section 1717; and

6. For such other and further relief as the Court may deem just and proper.

Dated: May 26, 2017 EPSTEN GRINNELL & HOWELL, APC

By: W

Rian W. Jones

Mandy D. Hexom

Attorneys for Plaintiff
MONTGOMERY FIELD BUSINESS
CONDOMINIUMS ASSOCIATION
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which the person(s) acted, executed the instrument.

T certify under PENALTY OF PERJURY under the laws of the State of California
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o EXHIBIT A
Legal Description

i

Parcel 1: .
The land hereinafter referred to is situated in the City of San Diego, County of San Diego, State of CA, and is described as
follows: '

A Condominium Comprised of:

Parcel 1:

An undivided 1/46th interest in and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 of the City of
San Diego Industrial Park Unit No.2, in the City of San Diego, County of San Diego, State of California, according to Map
thereof No. 4113, filed in the Office of the County Recorder of San Diego County, March 12, 1959.

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recorded July 31,
1981 as File/Page No. 81-242888 of official records.

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking
spaces as shown upon the Condominium Plan above referred to.

Parcel 2;
Unit No. 8863E as shown on the Condominium Plan referred to in Parcel 1 above.
Parcel 3:

The exclusive right to use and possession of those portions of said land described in Parcel 1 above, designated as
Parking Space Nos. E-32 and E-31.

APN: 369-150-13-23

Parcel 2:
The land hereinafter referred to is situated in the City of San Diego, County of San Diego, State of CA, and is described as
follows:

A Condominium comprised of:

Parcel 1:

An undivided 1/46ths interest in and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 in the City of
San Diego Industrial Park Unit No. 2, in the City of San Diego, County of San Diego, State of California, according to map
thereof No. 4113, filed in the Office of the County Recorder of San Diego County, March 12, 1958.

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recorded July 31,
1981 as Instrument No. 81-242888, of Official Records.

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking
spaces and airplane parking spaces as shown upon the Condominium Plan above referred to.

Parcel 2:
Unit 8861B as shown on the Condominium Plan referred to in Parcel 1 above.
Parcel 3:

The exclusive right to use and possession of those portions of said land described in Parcel 1 above, designated as
Parking Space No. B48, B47, Airplane Parking Space No. (None).

APN: 369-150-13-15

Legal Description CA0410-17001140-42/58
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DEED OF TRUST WITH ASSIGNMENT OF RENTS

(SHORT FORM)
This Deed of Trust, made this 1st day of March, 2017 , between
San Diego United Holdings Group, LLC, a California Limited Liability Company herein called TRUSTOR .
whose address is, 8863 Balboa Avenue, Unit E San Diego, CA 92123 and 8861 Balboa Avenue, Unit B -San
(number and strect) (city) (state) (dp)
ALLISON-McCLOSKEY ESCROW COMPANY, a California Corporation, herein called TRUSTEE, and
Razuki Investments, LLC , a California Limited Liability Company herein called BENEFICIARY,
Witnesseth: That Trustor grants to Trustee in trust, with power of sale, that property in the City of San Diego of San Diego County, State of
California, described as:
AS MORE COMPLETELY DESCRIBED IN EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF.
This is a Purchase Price Deed of Trust and is given and accepted upon the express provision that should the property herein before
described, or any part thereof, be conveyed by trustors, either voluntarily or by operation of law, without written consent of the

beneficiary, then and in that event, all sums secured hereby, shall, at the option of the beneficiary, become immediately due and
payable.

together with the rents, issues and profits thereof, subject, however, to the right, power and authority hereinafter given to and conferred upon
Beneficiary to collect and apply such rents, issues and profits for the purpose of securing (1) payment of the sum of $275,000.00 with interest
thereon according to the terms of a promissory note or notes of even date herewith made by Trustor, payable to order of Beneficiary, and extensions
or renewals thereof, (2) the performance of each agreement of Trustor incorporated by reference or contained herein and (3) payment of additional
sums and interest hereon which may hereafter be loaned to Trustor, or his successors or assigns, when evidenced by a promissory note or notes
reciting that they are secured by this Deed of Trust.

To protect the security of this Deed of Trust and with respect to the property above described, Trustor expressly makes each and all of the
agreements, and adopts and agrees to perform and be bound by each and all of the terms and provisions set forth in subdivision A of Fictitious Deed
of Trust set forth below, and it is mutually agreed that each and all of the terms and provisions set forth in subdivision B of the Fictitious Deed of
Trust recorded in San Diego County August 18, 1964 in the office of the county recorder of the county where said property is located, noted below,
viz.:

COUNTY:  San Diego BOOK: Series 5 Book 1964 PAGE: 149774
shall inure to and bind the parties hereto, with respect to the property above described. Said agreements, terms and provisions contained in said
subdivisions A and B, (identical in all counties, and printed on page 2 hereof) are by the within reference thereto, incorporated herein and made a
part of this Deed of Trust for all purposes as fully as if set forth at length herein. and Beneficiary may charge for a statement regarding the
obligation secured hereby, provided the charge therefor does not exceed the maximum allowed by law.

Notwithstanding the provisions of the Fictitious Deeds of Trust referred to above, rate of interest referred to in Subdivision A, paragraph 5 and
Subdivision B, paragraph 6 of the Fictitious Deeds of Trust shall be computed at the rate of interest shown in the Note secured by this Deed of
Trust.

Signature of Trustor

San Diego United Holdings Group, LLC, a California
Limited Liability Company
By; N

Ninus Malan, Manager
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A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate
is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA, )

COUNTY OF _SanDieqo )

On v 2 17 7 before me,
ned Diandrg Fven+<e$ , Notary Public

personally appeardd _ Ninus Malan

who proved to me on the basis of satisfactory evidence to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and offfcial seal” -
Signature Z va;///% , Notary Public

YANCY DIANDRA FUENTES
Notary Public - Cajifornia
San Diego County
Commission # 2161685
My Comm. Expires Jul 31, 2020

-

(This area for official notarial seal)



' NOTARY SEAL CERTIFICATION

(Government code 27361.7)

| CERTIFY UNDER PENALTY OR PERJURY THAT THE NOTARY SEAL ON THE
DOCUMENT TO WHICH THIS STATEMENT IS ATTACHED READS AS FOLLOWS:

Name of the Notarvy:' \{G WCV D l'(Af\dm ae mﬁ&f

Commission Number: 9\[0“,085’ [5ate Commision Expires:. Jul 3\; 7020

County Where Bond is Filed: San D '(39

NN

Manufacturer or Vendor Number:

(Located on both sides of the notary seal border)

Signature:

Ariana Serrato, DPS Agent

3-9-17

Place of Execution: San Diego Date:
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The following is 2Topy of Subdivisions A and B of the fictitious Deed of Trust recorded in each county in California as stated in the foregoing Deed of Trust and incorporated by reference in seid Deed of Trust as
being a part thereof as if set forth at length therein.

A Toprotect the security of this Deed of Trust, Trustor agrees:

it

@

()]
@

)]

To keep sald property in good condition and repair; not to remove or demolish any building thereon; to complete or restore promplly and in good and warkmanlike manner any bullding which may be
constructed, damaged or destroyed thereon and to pay when due alf claims for labor performed and materials fumished therefor; ta comply with all laws affecting said properly or requidng any
alterations or improvements to be made thereon; not to commit or permit waste thereof; not to commit, suffer or permit any act upon said property in violation of law; to cullivate, imigate, fertiize,
fumigate, prune and do all other acts which from the character or use of said property may be reasonably necessary, the specific enumerations herein not excluding the gensral.

To provide, maintain and deliver to Beneficiary fire insurance satisfactory to and with loss payable to Beneficiary. The amount collected under any fire or other insurance policy may be applied by
Beneficiary upen any indebledness secured hereby and in such order as Beneficiary may determine, or at option of Beneficiary the entire amount so collected or any part thereof may be released to
Trustor. Such application or release shall not cure or waive any default or notice of defauft hereunder or invalidate any act done pursuant to such notice.

To appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or Trustee; and to pay all costs and expenses, including cost of
evidence of tie and attomey's fees in 3 reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear, and in any suit brought by Beneficiary to forectose this Deed.

To pay: atleast ten days before delinquency all taxes and assessments affecting said property, including assessments on appurtenant water stock; when due, all encumbrances, charges and fiens,
with interest, on said property or any part thereof, which appear to be prior or superior hereto; all costs, fees and expenses of this Trust.

Should Trustor fail to make any payment or fo do any act as herein provided, then Beneficiary or Trustee, but without obligation so to do and without notice to or demand upon Trustor and without
releasing Trustor from any obligation hereof, may: make or do the same in such manner and to such extent as either may deem necessaty to protect the security hereof, Beneficiary or Trustee
being authorized to enter upon said property for such purposes; appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or
Trustee; pay, puschase, contest or compromise any encurnbrance, charge or lien which in the judgment of either appears to be prior or supesior herelo; and, in exercising any such powers, pay
necessary expenses, employ counsel and pay his reasonable fees.

To pay immediately and without demand all sums so expended by Beneficiary or Trustee, with interest from date of expenditure at the amount allowed by law in effect at the date hereof, and to pay
for any statement provided for by law in effect at the date hereof regarding the obligation secured hereby any amount demanded by the Beneficiary not to exceed the maximum allowed by law at the
time when said statementis demanded.

B.  Itis mutually agreed:

V)
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@)

That any awand of damages in connection with any condernnation for pubfic use of or injury to said property or any part thereof is hereby assigned and shall be paid to Beneficiary who may apply or
release such monies recefved by him In the same manner and with the same effect as above provided for disposition of proceeds of fire or other insurance.

That by accepting payment of any sum secured hereby after its due date, Beneficiary does not waive his right either to require prompt payment when due of all other sums so secured or to declare
default for failure so to pay.

That at any time or from tme to time, without fiability therefor and without nofice, upon written request of Beneficiary and presentation of this Deed and sald note for endorsement, and without
affecting the personal iabifity of any person for payment of the indebtedness secured hereby, Trustee may: reconvey any part of said property, consent to the making of any map or plat thereof; join
in granting any easement thereon; or join in any extension agreement or any agresment subordinating the lien er charge hereof,

That upon written request of Beneficiary stating that all sums secured hereby have been paid, and upon sumender of this Deed and said note t Trustee for cancellation and retention or other
disposition as Trustee In its sole discrefion may choose and upon payment of ifs fees, Trustee shall reconvey, without warranty, the property then held hereunder. The recitals in such reconveyance
of any matters or facts shall be conclusive proof of the tuthfulness thereof. The Grantee in such reconveyance may be desceibed as “the person or persons legally entitied thereto.”

That as additional security, Trustor hereby gives to and confers upon Beneficiary the right, power and autherity, during the continuance of these Trusts, o collect the rents, issues and profits of said
property, reserving unto Trustor the right, prior to any default by Trustor in payment of any indebtedness secured hereby or in performance of any agreement hereunder, to collect and retain such
rents, issues and profits as they become due and payable. Upon any such default, Beneficiary may at any time without notice, either in person, by agent, or by a receiver to be appointed by a court,
and without regard to the adequacy of any security for the indebtedness hereby secured, enter upon and take possession of said property or any part thereof, in his own name sue for or otherwise
collect such rents, issues, and profits, including those past due and unpaid, and apply the same, less costs and expenses of operation and collection, including reasonable attomey’s fees, upon any
indebtedness secured hereby, and in such order as Beneficiary may determine. The entering upon and taking possession of said property, the collection of such rents, Issues and profits and the
application thereof as aforesaid, shall not cure or waive any default or nofice of defautt hereunder or invalidate any act done pursuant to such notice.

That upon default by Trustor in payment of any indebtedness secured hereby or in performance of any agreement hereunder, Beneficiary may declare all sums secured hereby Immediately due and
payable by delivery o Trustee of witten declaration of default and demand for sale and of written nofice of default and of election to cause to be sold said property, which notice Trustee shall cause
to be filed for record. Beneficiary also shall deposit with Trustee this Deed, said note and afl documents evidencing expenditures secured hereby.

After the lapse of such time as may then be required by law following the recordation of said notice of default, and notice of sale having been given as then required by law, Trustee, without demand
on Trustor, shall self said property at the time and place fixed by It in said notice of sale, elther as a whole or in separate parcels, and in such order as it may determine, at public auction to the highest
bidder for cash in lawful money of the United States, payable at time of sale. Trustee may postpone sale of all or any portion of said property by public announcement at such time and place of sale,
and from time to time thereafter may postpone such sale by public announcement at the time fixed by the preceding posipanement. Trustee shall deliver to such purchaser its deed conveying the
property 50 sold, but without ary covenant or wamanty, express or implied. The recitals in such deed of any matters or facts shall be conclusive proof of the truthfulness thereof. Any person, Including
Trustor, Trustee, or Beneficlary as hereinafler defined, may purchase at such sale.

After deducting all costs, fees and expenses of Trustee and of this Trust, including cost of evidence of fitle in connection with sale, Trustee shall apply the proceeds of sale to payment of. all sums
expended under the terms hereof, not then repaid, with accrued interest at, the amount allowed by law in effect at the date hereof; all other sums then secured hereby; and the remainder, it any, to
the person or persons legally entitied thereto.

Beneficiary, or any successor in ownership of any indebtedness secured hereby, may from time to time, by instrument in wriing, substitute a successor or successors fo any Trustee named herein or
acting hereunder, which instrument, executed by the Beneficiary and duly acknowledged and recorded in the office of the recorder of the county or counties where said properly is situated, shal be
conciusive proof of proper substitution of such successor Trustee or Trustees, who shall, without conveyance from the Trustee predecessar, succeed fo all its fitle, estate, rights, powers and duties.
Sald instrument must contain the name of the originat Trustor, Trustee and Beneficiary hereunder, the book and page where this Deed is recorded and the name and address of the new Trustee.

That this Deed applies o, inures to the benefit of, and binds all parties hereto, their heirs, legatees, devisees, administrators, executors, successors and assigns. The term Beneficiary shall mean the
owner and holder, including pledgees, of the note secured hereby, whether or not named as Beneficiary herein. in this Deed, whenever the context so requires, the masculine gender includes the
feminine and/or neuter, and the singular number includes the plural.

That Trustee accepts this Trust when this Deed, duly executed and acknowledged, is made a public record as provided by law. Trustee is not obfigated to nolify any party hereto of pencfmg sale
under any other Deed of Trust or of any action or praceeding in which Trustor, Beneficiary or Trustee shall be a party unless brought by Trustee. -

DO NOT RECORD REQUEST FOR FULL RECONVEYANCE
TO ALLISON-McCLOSKEY ESCROW COMPANY, TRUSTEE:

Dated:

The undersigned Is the legal owner and holder of the note or notes, and of all other Indebtedness secured by the foregoing Deed of Trust. Said note or notes, together with all other indebtedness
secured by said Deed of Trust, have been fully paid and satisfied; and you are hereby requested and directed, on payment to you of any sums owing to you under the terms of said Deed of Trust, to
cancel said note or noles above mentioned, and all other evidences of indebtedness secured by sald Deed of Trust delivered to you herewith, together with the said Deed of Trust, and to reconvey,
without warranty, to the parfies designated by the terms of said Deed of Trust, il the estate now held by you under the same.

Please mail Deed of Trust, Note and Reconveyance to:
Do not I

this Deed NTE which it se Both must be delivered & TRUL cancellation before rec nee will be made.

DEED OF TRUST with POWER OF SALE ALLISON-McCLOSKEY ESCROW COMPANY, TRUSTEE Page2




. EXHIBIT A
Legal Description

Parcel 1:

The land hereinafter referred to is situated in the City of San Diego, County of San Diego, State of CA, and is described as
follows:

A Condominium Comprised of:

Parcel 1:

An undivided 1/46th interest in and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 8 of the City of
San Diego Industrial Park Unit No.2, in the City of San Diego, County of San Diego, State of California, according to Map
thereof No. 4113, filed in the Office of the County Recorder of San Diego County, March 12, 1859.

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recorded July 31,
1981 as File/Page No. 81-242888 of official records.

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking
spaces as shown upon the Condominium Plan above referred to.

Parcel 2:
Unit No. 8863E as shown on the Condominium Plan referred to in Parcel 1 above.
Parcel 3:

The exclusive right to use and possession of those portions of said land described in Parcel 1 above, designated as
Parking Space Nos. E-32 and E-31.

APN: 369-150-13-23
Parcel 2:

The land hereinafter referred to is situated in the City of San Diego, County of San Diego, State of CA, and is described as
follows:

A Condominium comprised of:

Parcel 1:

An undivided 1/46ths interest in and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 in the City of
San Diego Industrial Park Unit No. 2, in the City of San Diego, County of San Diego, State of California, according to map
thereof No. 4113, filed in the Office of the County Recorder of San Diego County, March 12, 1959,

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recorded July 31,
1981 as Instrument No. 81-242888, of Official Records.

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking
spaces and airplane parking spaces as shown upon the Condominium Plan above referred to.

Parcel 2:
Unit 8861B as shown on thé Condominium Plan referred to in Parcel 1 above.
Parcel 3:

The exclusive right to use and possession of those portions of said land described in Parcel 1 above, designated as
Parking Space No. B48, B47, Airplane Parking Space No. (None).

APN: 369-150-13-15

Legal Description CAQ410-17001140-42/58
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The undersigned grantor declares that the documentary transfer tax is $412.50 and is

X computed on the full value of the interest of the property conveyed, or is
computed on the full value less the value of liens or encumbrances remaining thereon at the time of sale.
The land, tenements or realty is located in
unincorporated area X city  SanDiego and
FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,

RICHARD P. MELOGRANO, TRUSTEE OF THE MELOGRANO TRUST DATED FEBRUARY 10, 2015

hereby GRANT(S) to
RAZUKI INVESTMENTS, LLC A CALIFORNIA LIMITED LIABILITY COMPANY

The following described real property in the City of San Diego, County of San Diego, State of California:

PARCEL 1: AN UNDIVIDED 1/46TH INTEREST IN AND TO THE SOUTHWESTERLY 219.55 FEET OF THE
NORTHEASTERLY 413.55 FEET OF LOT 9 IN THE CITY OF SAN DIEGO INDUSTRIAL PART, AS MORE
COMPLETELY DESCRIBED IN EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF.

Dated 09/19/2016

A notary public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate
is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA, ) The Melograno Trust dated February 10, 2015

COUNTY OF SAN DIEGO g £ Q f 4/& 29~

On _09/19/2016 : before me, By el L ;no Tm&r;wo
CLAUDIA GARCIA , Notary Public  VEl0grang, Truste

personally appeared _ Richard P. Melograno

who proved to me on the basis of satisfactory evidence to be the person(s) whose Attt

name(s) is/are subscribed to the within instrument and acknowledged to me that l AT CLAUDIA GARCIA R

he/she/they executed the same in histher/their authorized capacity(ies), and that by 3 COMM. #2145613 @

his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 3 NOTARY PUBLIC-CALIFORNIA

which the person(s) acted, executed the instrument, SAN DIEGO COUNTY @

My Commission Expires
{ certify under PENALTY OF PERJURY under the laws of the State of California APRIL 4, 2020 l

that the foregoing paragraph is true and correct.

WITNESS my and official s
Signatux€ ‘_@ , Notary Public (Notary Seal)

MAIL TAX STATEMENTS TO PARTY SHOWN BELOW: IF NO PARTY SO SHOWN, MAIL AS DIRECTED ABOVE.

Name Street Address City & State



_EXHIBIT A
Legal Description

The land hereinafter referred to is situated in the City of San Diego, County of San Diego, State of CA, and is described as
follows:

A Condominium comprised of:

Parcel 1:

An undivided 1/46ths interest in and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 in the City of
San Diego Industrial Park Unit No. 2, in the City of San Diego, County of San Diego, State of California, according to map
thereof No. 4113, filed in the Office of the County Recorder of San Diego County, March 12, 1959.

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recorded July 31,
1981 as Instrument No. 81-242888, of Official Records.

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking
spaces and airplane parking spaces as shown upon the Condominium Plan above referred to.

Parcel 2;
Unit 8861B as shown on the Condominium Plan referred {o in Parcel 1 above.
Parcel 3:

The exclusive right to use and possession of those portions of said land described in Parcel 1 above, designated as
Parking Space No. B48, B47, Airplane Parking Space No. (None).

APN: 369-150-13-15

[ Exhibit A ] Created: 10/11/2016 | CA0410-1601578341






. BYLAWS
or

MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION

ARTICLE I
DEFINITIONS

All terms as used in these Bylaws shall, unless stated
othexwise, be defined as set forth. in that certain Declaration
of Covenants, Conditions and Restrictions recorded on
, in Book'"’ : Page
of the Official Recoxds of San Diego County, California (the
"Declaration'), and any amendments thereto. All of the terms
and provisions of said Declaration and any amendments thereto
are hereby incorporated herein by this reference.

ARTICLE II -
OFFICE

The principal office for the transaction of the business
of the Association is hereby fixed and located within the Project,
or as close thereto as practicable in the County of San Diego,
State of California. The Board of Directors is hereby granted
full power and authority to change said principal office from
one location to another within said San Diego County.

ARTICLE III

MEMBERSHIP AND VOTING RIGHTS

3.1 Membership. Every person or entity who is a record
Owner of a Condominium shall be a Member of the Association.
Membership shall  be appurtenant to and may not be separated fronm
the ownership of any Condominium. Ownership of such a Condominium
shall be the sole gualification for membership and shall be
evidenced only by recordation in the records of the Association,
No certificate of membexrship will be issued.

3.2 fYransfer. The membership held by any Owner of a Con-
dominium shall not be transferred, pledyed or alienated in any
way, except upon the sale or encumbrance of such Condominium .
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and then only to the purchaser or Mortgagee of such Condominium,
Any attempt to make a prohibited transfer is void and will not
be xeflected upon the books and records of the Association.

In the event the Owner of any Condominium should fail or refuse
to. transfer the membership registered in his name to the pur-

.chaser of such Condominium, the Association’ shall have the right

to record the transfer upon the books of the Association.

3.3 - The rights of- membershxp are subject to the payment of

regular annual,. special and reimbursement assessments levied by

the Association, the obligation, K of which assessments is imposed .
against each Owner of and becomes a lien upon the Condominium
against which such assessments are made as prOV1ded in the
Declaration.-

3.4 The membershlp rlghts are subject to the right of the
Association to suspend the voting rights and right to use of

" the Common. Area facilities by a Member or an occupant of a
. Membexr's Unit for any period during which any assessment

against his Condominium remains unpaid and delinquent and for
a period not to exceed thirty (30) days for any single infrac-
tion of the rules and regulatlons of the:Association, provided
that' any suspension of such voting rights or right to use the
Common Area facilities, except for failure to pay assessments,
shall be made .only by the Board of a duly appointed committee

-théreof after 'notice or hearlng given and held in accordance

with these Bylaws,

3.5 ‘In.the event ‘of default by any :Ownexr.in the payments

‘due upon a promissoxry note ‘secured by a Mortgage to his individual

Condominium, the Mortgagee shall have the right, upon giving
written notice to said defaulting Owner and filing for record
a Notice of Default, to exercise the vote of such Ownexr at any
regular or special meeting 6f the Owners held during such time
as said default may continue.

3.6 Any Member may delegate his right of enjoYment in the

‘Common Area to any of his tenants. Such Member shall notify the

secretary in writing of the name of any such person and the rea-
son for delegation of said right. The rights and privileges of
such person are subject.to suspension to the same extent as
those of the Member, .

3.7 Voting Rights. The voting rights of each member
shall be determined with reference to the number of square feet
of floor area in his Condominium Unit. Voting rights arxe
establmshed as follows:

~a) Bach Class A member who owns a Unit shall be
entitled to one (1) vote for each fifty (50) square feet of
floor space in his specific Unit;

-2-



b) Each Class B member shall be entitled to three
(3) votes for each fifty (50) square feet of floor space in the
Unlts it owns.

. When more than one perxson holds an interest in any Condo-

" minium, all such persons shall be Members. The votes for such
Condominium shall be exexcised as they determine among them-

- selves, but in no event shall more than the requisite numbexr of
votes be cast with’ respect to any Condominium. ' Declarant shall
be entitled to exercise voting rights for each unsold Condominium,

3.8 Cumulative Voting. For the purpose of electing or
removing directors, each Member entitled to vote shall have a
right to accumulate his votes and give one (1) candidate a .
number of votes equal to the number of directors to be elected,
multiplied by the nuniber of votes to which he is entitled, or

to distribute his votes on the same principle among several
candldates. :

ARTICLE IV
MEETINGS

4.1 An organizational meeting of the Members shall be
held as soon as the sale of at least fifty-one:percent {51%)
of the Condominiums has been consummated, ‘but in no. event
later than six (6) months from the date of ‘the sale and con-
veyance of the first Unit, whichever is sooner. Thereafter,
annual meetings of the Members shall be held ‘on the second
Tuesday of the month in which the organizational meeting was
held of each year, at the hour of 8:00 p.m.; provided, however,
that the Board by resolution may fix a date for the meeting no
more than thirty (30) days before or after said date. 1If the
day for the annual meeting of the Members is a legal holiday, the
meeting will be held at the same hour on the first day following
which is not a legal holiday.

4,2 Special Meetings. - Special meetings of the HMembers may
be called at any time by the Board or upon written request of
the Members who are entitled to vote twenty-five percent (25%)
of all of the votes of the entire membership.

4.3 Notice of Meetings. Written notice of each meeting
of the Members shall be given by or at the direction of the
secretary or any person authorized to call the meeting by
mailing a copy of such notice, postage prepaid, at least ten
(10) days and no more than sixty (60) days before such meeting




to each Member entitled to vote thereat addressed to the Membexr's
address last appearing on the books of the Association or sup-
plied by such Member to the Association for the purpose of
notice. Such notice shall specify the place, day and hour of the
meeting and, in the case of a special meeting, the purpose of the

‘meeting.

4.4. Quorum.‘ The presence at the meeting of Members enti-
tled to cast, or of proxies entitled to cast, fifty-one percent
(51%) of the votes shall constitute a quorum for any action except

- as otherwise provided in the Declaration or these Bylaws. If, -

however, such guorum shall not be present, the meeting may be
adjourned to a date not less than five (5) days nor more than
thirty (30) days thereafter, At such reconvened meeting, the
presence of Members entitled to cast at least thirty percent
{30%) of the total vote in person or by proxy shall constitute
a quorum. A meeting may only be reconvened once. Thereafter,
a new meeting must be called and the orlginal guorum reguire-
ments shall be applicable.

4.5 Pproxies. At all meetings of Members, each Member ﬁay
vote in person or by proxy. All proxies shall be in writing and

- £iled with the secretary prior to commencement of any meeting

where the proxy is to be exercised. Every proxy shall be revoc-

- able and shall automatically cease upon a conveyance by the

Member of his Condominium,

4.6 - Assent of Members. -‘Wherever the Declaration or these
Bylaws require the assent of the Members, the assent shall be
obtained at a meeting .called foxr the purposes. pursuant to the
notice, quorum and adjournment requirements. applicable to
special meetings pursuant to these Bylaws.

4.7 Members' Assent Required. Unless otherwise provided
in the Declaration or these Bylaws, all matters at any Members'
meeting shall be determined by the vote of at least fifty-one
percent (51%) of the Members present in person or by proxy.

4.8 Place of Meeting. All meetings of the Members shall

'be held at the principal office of the Association within the

project or at any other place as close to the project as possible
within the County of San Diego which may be designated by the
Board. o
ARTICLE V
DIRECTORS AND MEETINGS

5.1 The number of directors of the Association shall be
three (3). Directors shall be elected or removed by cumulative

.



vote of the Members. Election of directors by the Members shall
be by secret ballot. The number of directors may be increased

or decreased from time to time, but in no event shall there ever
be less than three (3) directors, by the amendment of these

Bylaws by the Members as hereinafter prov1ded in the Article
entltled Amendments.

5.2 Directors shall sexve concurrent terms, Vacancies
in the Board shall be filled by a majority of the remaining
directors, any such appointed director to hold office until
his successor is elected by the Members, who may make such
election at the next annual meeting of the Members or at any
special meetlng duly called for that purpose.

3 5.3 In addition to'those powers set forth in the Declara-
:ltion, the Board shall have power'

a) 'To call special meetlngs of the Members whenever
it deems necessary and it shall call a meeting at any time upon
written request of the Members pursuant to paragraph 4.2 above;

b) To appoint and remove at pleasure all officers,
~agents and employees of the Association, prescribe their duties,
fix their compensation and require of them such security or
fidelity bonds as it may deem expedient. Nothing contained in

. these Bylaws shall be construed to prohibit the employment of
any Member, officer or director of the Association 1n any
capacity whatsoever; '

c) To establlsh levy and assess, and collect the
assessments or charges referred to herein;

4a) To adopt and publish rules and regulations
governing the use of the Common Area and the personal conduct
of the Members and tenants or their guests thereon;

e) To exercise for the Association all powers,
duties and authorlty vested in or delegated to thls Assocxatlon,
and .

£) To enforce the provisions of these Bylaws, the
Declaration and rules and regulations of this Association.

5.4 In addition to the duties of the Board as set forth
in the Declaration, it shall be the duty of the Boaxd:.

. a) To cause to be kept a complete record of all
of its acts and corporate affairs and to present a statement:



thereof to the Members at the annual meetlng of the Members or

" at any special meeting when such is requested in writing by any
Member, .

b) To supervise all officers, agents and employees
of this Association, and to see that their dutles are properly
‘ perfoxmed- and

c) As more fully provided in the Declaration:

1) To fix the amount of the assessment aga;nst
each Unit for each assessment period at least thirty (30) days
in advance of such date or period, and, at the same time;

2) To prepare a roster of the Condominiums and
assessments appllcable thereto which shall be kept in the office
of the Association and shall be open to inspectlon by any
Member, and, at the same tlme, :

3) To send written notice of each assessment
to every Owner subject thereto.

5.5 Any contract entered into with a person appointed
managing agent shall provide for the right of the Association
to terminate the contract at the organizational meeting of the
Members. .No contract may be entered into by Declarant or -its
agent with oxr on behalf of .the Association which will bind the
Association for a period of more than one (1) year, unless
reasonable cancellation provisions -are included :in the contract.
In addition, any contract for professional:management . entered
into by the Association, or any contract entered into with
Declarant, shall provide for a.termination by the Association
or the management company without cause or payment of a termina-
tion fee on ninety (90) days or less written notice and shall
provide for a maximum term of three (3) years.

5.6 No director shall receive any compensation for the
sexvices réndered as a director to the Association; provided,
however, directors shall be reimbursed for reasonable expendi-
tures incurred in connection with the business of the Association.

"5.7 The Board may require that all officers and employees
of the Association handling or responsible for the Association
funds shall furnish adequate fidelity bonds. The premiums on
such bonds shall be paid by the Association.

5.8 A regular meeting of the Board shall be held on the
first Tuesday of each month at 8:00 p.m., prov1ded that the
Board may by resolution .change the day and hour of holding .
such regular meeplng and may provide for less frequent meetlngs
provided that meetings shall be held at least quarterly.
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5.9 DNotice of such regular meeting to the directoxrs is
hereby dispensed with. If the day for the regular meeting shall
fall upon a heoliday, the meeting shall be held at the same hour
on the first day followxng which is not a holiday, and no notice
thereof need be given,

5.10 Special‘meetings of the Board shall be held when
called by the president or the secretary of the Association or
any director after not less than seventy-two -(72) hours written
notice to each director settlng forth the tlme, place and

) special business to be considered.

5.11 The transaction of any. business at any meeting of the
Board, however called and noticed, or wherever held, shall be
as valid as. though made at a meeting duly held after regulaxr
call and notice if a guorum is present and if, either before or
after the meeting, each of the directors not present signs a
written waiver of notice, or a consent to the holding of such
meeting, or an approval of the minutes thereof. All such
waivers, consents or approvals shall be filed with the corporate
records and made a part of the minutes of the meeting.

5.12 Any action required or permitted to be taken by the
Board may be taken without a meeting, if all members of the
Board shall individually or collectively consent in writing to

-such action. Such written consent or consents.shall be filed

with the minutes of the proceedings of the Board, and shall have
the same force and effect as a unanimous vote of such directors.

5.13 A majority of .the Board shall constitute a. guoxrum
thereof. Every act or decision done or made by a majority of
the directors present at a meeting duly held at which a quorum

- is present, shall be regarded as the act of the Board.

5 14 Regular and special meetlngs of the Board shall be
held within the project and shall be open to all Members of the
Association; provided, however, Members not also directors may
not participate in the deliberations or discussions of the
Board unless so authorized by a majority of the directors pre-
sent. The Board may, with the approval of a majority of the
directors present, vote to adjourn and reconvene the meeting in
executive session provided the matters to be discussed are of a
personal nature, involve existing or potential lltlgatlon or
the like and such discussion matters are announced prior to the
vote for adjournment.,



ARTICLE VI
OFFICERS

_ 6.1 The officers shall be a president, a vice president,
a secretary, a chief financial officer and such other officers
as the Board of Directors may deem necessary. Any person may
hold two (2) or more offices except that the same person may
. not serve as.president and secrctary. The president, vice
: presxdent and secretary shall be members of the Board,

6,2 The officers shall be chosen by a majority vote of

‘ the Board. .

6.3 BAny officer may be remcved, elther w1th or without ’
agqause, by a majorlty of the Board at any time.

- 6.4 The presmdent shall preside at all meetings of the
Board, shall see that orders and resolutions of the Board are
carried out, and sign all notes, checks, leases, Mortgages,
deeds and all other written instruments, '

. 6.5 The vice president shall perform all of the dutles
of the president in his absence. A

- 6.6 The secretary shall be ex-officio the secretary of
- the Board, shall record the votes and keep the minutes of all

. .proceedings in a book to be kept for that purpose. He shall

keep the xecoxds of the Association. He shall record in a
book kept for that purpose the names of all Members of. the
Association, together with the addresses as registered by such
Members. N .

6.7 The chief fipancial officer shall receive and deposit
in appropriate bank accounts all moneys of the Association and
shall disburse such funds as directed by resolution of the
Board; provided, however, that a resolution of the Board shall
not be necessary for disbursement made in the ordinary course of
business conducted within the limits of a budget adopted by
the Board. The chief financial officer shall sign all checks
and notes of the Association, provided that such checks and
notes shall alsc be signed by the president or vice president.
If required by the Board, the chief financial officer shall
"give the Association a bond in the amount and with the surety
or sureties specified by the Board for faithful performance of
the duties of his office;and for restoration to the Association
of:all its books, papers, vouchers, money and other property
of every kind in his possession or under his control on his
death, resignation, retirement or removal from office.

-8~
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6.8 The chief financial officer shall keep propex books
of account of the Association. He shall prepare an annual
budget and an annual balance sheet statement, and the budget
and balance sheet statement shall be presented to the member-
ship at the regular annual meeting.

ARTICLE VII

BOOKS AND RECORDS

7.1 The books, records, membership register, minutes and
papers of the Association shall be kept at the principal place
of business of the Association, and shall at:all times, during
reasonable business hours, be subject to inspection by any
Member or by his duly-appointed representative for a purpose
reasonably related to his interest as a Member. Each director
shall have the absolute right at any reasonable time to inspect
all such books, records and documents. Members and directors
shall have the right to make copies of such documents. The
Board shall establish reasonable rules regarding notice for
inspection, hours and days when such records are available and
reasonable costs for reproduction.

7.2 The Board shall cause annual . financial statements,
including an operating statement and balance ‘sheet, to be made
.and . shall cause. the delivery of copies thereof:-to be made to
the Members, . The Board -shall .cause such annual reports to be
‘sent to the Members not later than.ninety (90) :days after the
close of the fiscal or calendar yeaxr, or thirty .(30) days after
the completion of such reports, whichever is sooner.

7.3 The Board shall cause to be prepared a six (6) month
financial statement, including a balance sheet and operating
statement, foxr the six (6 ) month period immediately following
the date of the consummation of the first sale of a Unit to a
Member, which statements shall be prepared and distributed
within sixty (60) days following the expiration of the six (6)
month period. The financial statement shall include a schedule
of assessments received and receivables identified by the
number of the subdivision interest and the name of the person
or entity assessed. ,

7.4 The Board shall prepare a pro forma operating statement
(budget) for the succeeding fiscal year which shall be distributed
to the Members not less than sixty (60) days prior to beginning
of the fiscal year,.



ARTICLE VIII

CORPORATE SEAL

The Association shall have a seal in circular form:having
. within its circumference the name of the Association, its date
.0of incorporation dnd such other.matters as.-may be required by
‘the laws of the State of California.

ARTICLE IX
'ENFORCEMENT

The Board shall have the power and authority to enforce the
provisions of the Declaration, these Bylaws and any rules and
regulations promulgated by the Board. In addition to the use
privilege and voting suspensions as provided for in the
Declaration, the Board may adopt reasonable monetary penalties
for violations. In the event. the Board commences any legal
action to enforce any provisions of the Declaration, these Bylaws
or any rules and requlations, the Association .shall be entitled
to reasonable attorneys' fees and court costs. Any enforcement
procedures adopted by the Board may be in addition to the pxoce-
dure set forth in the Declaration provided that they are not

inconsistent with the enforcement provisions set forth in the
Declaration.

ARTICLE X
AMENDMENTS

10.1 These Bylaws may be amended, at a regular or special
meeting of the Members, by a vote of not less than fifty-one
percent (51%) of all votes entitled to be cast in person or by
proxy; provided, however, that fifty-one percent {(51%) of the
votes of the Members other than Declarant shall be required to
adopt any amendment, and that no material change may be made to
these Bylaws without the prior written consent of fifty-one
percent (51%) or more of the Mortgagees of Mortgages encumbering
Condominiums within the Real Property.

10.2 Notwithstanding the above, the percentage of a guorum
or of the voting power of the Association or .Members other than
Declarant necessary to amend a specific clause or provision in
the Bylaws shall not be less than the -prescribed percentage of
affirmative votes required for action to be taken under that
clause or provision.
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10.3 In the case of any conflict between these Bylaws and
the Declaration, the Declaration shall supersede and control.

_ARTICLE XI
CONSTRUCTION AND DEFINITIONS

Unless the context requires otherwise, the general pro-
visions, rxrules of construction and definitions in the California
Nonprofit Corporation Law shall govern the construction of these °
.. Bylaws. Without limiting the generality of the above, the '

.masculine gender includes the feminine and neuter, the singulax
number includes the plural, the plural number includes the sin-
gular, and the term "person" includes both the Association and
.. a.natural person.

We, the undersigned, being all of the persons appointed to
act as the first Board of Directors of MONTGOMERY FIELD BUSINESS
CONDOMINIUMS ASSOCIATION, an incorporated association, hereby
. assent to the foregoing Bylaws, and adopt the same as the Bylaws
. of said Association. - '

. Jo™RIN WITNESS 2§§REOF, we have hereunto set our hands this
23-— day of vk osT ‘y 1981,

45/,0/:' 05141/

5/ /é L. @fuc
‘4’/ @M/}/Z(b& /4&&/6/2/(;{ ,

(YR

THIS IS TO CERTIFY:
That I am the duly elected, gualified and acting secretary

of MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSQOCIATION, an
incorporated association, and that the above and foregoing

-11~-



'Bylavg were adopped as thg,Bylaws of the said Association on the
“day of o bl , 1981, by the first Board of
Dlrectors of the Assoc1atlon.

‘ jZZENESS/jHEREOF, I have hereunto set my hand this 153’
day of

K US7 ., 1981,

- '</ re "ggéw/

1
Secretary
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DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS FOR
MONTGOMERY FIELD BUSINESS CONDOMINIUMS

THXS DECLARATION is made on this _ 9th day of
June. , 1981, by INVESTCAL DEVELOPMENT COMPANY,

a California corporation, hereinafter referred to as

"pDeclarant,” with reference to the following facts:

PREAMBLE :

A. Declarant is the owner of certain real
property located in the City of San Diego, County of San
Diego, State of California, which real property is more
particularly described on Exhibit "A" attached hereto and
incorporated herein by this reference. All of the property
described above and any improvements thereon may be referred

to herein as the "Project" or the “Property."

B. It is the desire and intention of Declarant to
subdivide the Property into business condominiums comprising

forty-six (46) units.

C. Declarant has deemed it desirable to establish
covenants, conditions and restrictions upon the Property and
each and every portion thereof, which will constitute a
general scheme for the management of the Property, and for
the use, occupancy and enjoyment thereof, all for the purpose
of enhancing and protecting the value, desirability and

attractiveness of the Property.

D. MONTGOMERY FIELD BUSINESS CONDOMINIUMS
ASSOCIATION, a nonprofit corporation, has been incorporated

under the laws of the State of California for the purpose of

R Y PP AP R

exercising the powers and functions aforesaid.
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E. Declarant hereby declares that all of the Property
described above is and shall be held, conveyed, hypothecated,
encumbered, leased, rented, used, occupied and improved subiject
to the following limitations, restrictions, easemente, conditions,

and covenants, all of which are declared and agreed to be in

furtherance of a plan for the protection, subdivision, maintenance,

improvement and sale of the Property for the purpose of enhancing
the value, desirability and attractiveness of the Property.

All provisions of this Declaration, including without limitation
the easements, uses, obligations, covenants, conditions and
restrictions hereof, are hereby imposed as equitable servitudes
upon the Property. All of the limitations, restrictions,
easements, conditions and covenants herein shall run with the
land and shall be binding on and shall inure to the benefit of
all of the Property and all parties having or acquiring any
right, title or interest in the Property, or any part thereof,

and their successors and assigns.

F. Declarant, and its successors, assigns and grantees,
covenant and agree that the undivided interest in the Common
Areas, the membership in the Association, any easements conveyed
therewith and the fee titles to the respective Units conveyed
therewith shall not be separated or separately conveyed, and
each such undivided interest, membership and easement shall be
deemed to be conveyed or encumbered with its respective Unit
even though the description in the instrument of conveyance or
encumbrance may refer only to the Unit; provided, however, that
this restriction upon the severability of the component interests
of the Condominiums shall not extend beyond the period for
which the right to partition the Property is suspended in
accordance with California law and the provisions of Article
X of this Declaration entitled "Destruction of Improvements."
Subsequent to the initial transfer of the Condominiums, any
conveyance by a Unit Owner of a Condominium or a Unit, or any
portion thereof, shall be presumed to convey the entire

Condominium, together with a membership in the Association.
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This Declaration is made by the Declarant pursuant to the
provisions of Sections 1350 to 1370, inclusive, of the

California Civil Code.

ARTICLE I
DEFINITIONS

Section 1. Property. "Property and/or Properties"

shall mean and refer to all the land described in Paragraph A

of the Preamble to this Declaration.

Section 2. Condominium. "Condominium" shall mean

a condominium as defined in Section 783 of the California Civil
Code and, as used herein, means a fractional undivided interest
in common with the other Owners within the Project in the Common
Area of said Project, together with a separate interxrest in a Unit
or combination of Units, together with non-exclusive easements
appurtenant thereto. Such fractional undivided interest in
common of each Owner shall be as set forth in the instrument
conveying a Condominium to such Owner. Each Condominium in the
Project shall have a percentage undivided interest in the Common
Area equal to the ratio which the number of sguare feet of

floor area in the Condominium Unit bears to the total sguare

feet of all Condominium Units within the Project.

Section 3. Condominium Plan. "Condominium Plan

and/or Plan" shall mean each of those certain condominium plans
and amendments or supplemental plans thereto recorded by
Declarant in the Office of the County Recorder of San Diego

County, California, for the Project. ‘

Section 4. Unit. "Unit" shall mean the elements
of a Condominium not owned in common with the Owners of other

Condominiums in the Project. Each of the Units in the various

|
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structures shall be a separate freehold estate, as separately
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shown, numbered or designated in the Condominium Plan. The

upper and lower boundaries of each Unit shall be the interior
unfinished surfaces of the floors and ceilings as shown on the
Condominium Plan. On those sides of a Unit where the Condominium
Plan shows the exterior walls or structural interior walls

of the building in which the Unit is located bound the Unit,

the interior unfinished suxrfaces of such walls shall be the
lateral boundaries of the Unit. On those sides of a Unit where

no structural interior walls bound the Unit, the lateral
boundaries of such Unit shall be as shown on the Condominium Plan;
provided, however, that such lateral boundaries shall extend to
the center lines of partitions which may be constructed from

time to time along such boundaries. Any sale or physical change
thereof shall require the written approval of the Board as to
replacing and/or removing any partition wall. In interpreting
deeds, declarations and plans, the existing physical boundaries

of the Unit or a Unit constructed or reconstructed in substantial
accordance with the Condominium Plan and the original plans thereof,
if such plans are available, shall be conclusively presumed to be
the boundaries rather than the description expressed in the deed,
Condominium Plan or Declaration, regardless of settling or lateral
movement of the building and regardless of minor variances between
boundaries as shown on the Condominium Plan or defined in the deed
and Declaration and the boundaries of a building as constructed or
reconstructed. Nothing herein shall preclude any Owner of more
than one Unit from transferring one of such Units so long as

the undivided interest in the Common Area is conveyed with

each such Unit.

Section 5. Owner. "“Owner and/or Unit Owner" shall mean

and refer to the record owner, whether one or more persons
or entities, of any Condominium subject to this Declaration,
including Declarant, with respect to each Condominium owned by
Declarant, including any contract purchaser undexr an installment
land contract but excluding those persons holding title or an

interest as security for the performance of an obligation.

A
- No 242889

ﬁ"‘-‘

i Ws4o - ]

i
¥
1
H
i
i

i
4
H
i
{




i

ﬂl

“Qzl‘

541

Section 6. Project. "“Project" shall mean the entire

Property divided into Condominiumse, or to be divided into

Condominiums, in accordance with Section 1350 of the California
Civil Code, including all structures thereon, the Common Areas,

the Restricted Common Areas, and the Units within the Property

contained thereon. :

Section 7. Common Area or Common Areas. "Common

Area or Common Areas" shall mean and include all areas on the

Property, except the Units, and shall further include for
maintenance purposes of the Association all gas, water, vent

and waste pipes, all drains and sewers, all heating, ventilating
and air conditioning ducts, duct shafts, piping, chutes, conduits,
wires, fire alarms and other utility installations of the
structures wherever located (except the outlets thereof when
located within the Units), the real property upon which the
structures are located and the airspace above the structures,

all bearing, interior and exterior walls, columns, window glass,
floors, roofs, slabs, foundations, corridors, lobbies, foyers,
walkways, interior Common Area signage, stairways, restroom

areas, drinking fountains, Common Area lights, electric and
telephone equipment rooms, trash area, exterior signage, utility
connections on the property outside the structure, janitor's closets,
parking lots and parking areas, irrigation system piping, controls
and landscaping within the Project, and all other equipment,
structures or provisions that are within the Project, excluding

heating and air conditioning components.

Section 8. Exclusive Use Area. "Exclusive Use Area"

shall mean those portions of the Common Area designated on the
Condominium Plan, set aside for the exclusive right to use by the

Owners of the Unit. All exclusive use areas shall be governed by

i
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the restrictions contained herein applicable to the Common Area.
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Section 9. Partition Walls. All walls which are con-

structed, now or in the future, between adjoining Condominiums
shall be constructed centered on a Unit line as shown on the
Condominium Plan. Any sale or physical change thereof shall :
require the written approval of the Board as to replacing and/or
removing any partition wall. All demising partition walls shall
be Common Areas as that term is used and defined in this
Declaration. The Association shall have an easement to construct,

remove, alter or repair partition walls.

Section 10. Association. "“Association” shall mean

MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION, a
California corporation (formed pursuant to the General Nonprofit
Corporation Law of the State of California), its successors and

assigns.

® section 11. Board of Directors. “"Board of Directors

or Board" shall mean the Board of Directors of the Association.

Section 12. Mortgage. "Mortgage" shall mean the

conveyance of any Unit or other portion of the Property to secure
the performance of an obligation, which conveyance shall be

void upon the due performance of said obligation.

Section 13. Mortgagee. "Mortgagee" shall mean a

person or entity to whom a Mortgage is made.

Section 14. Mortgagor. "Mortgagor" shall mean a

person or entity who mortgages his or its property to another.

Section 15. Deed of Trust. "Deed of Trust" shall mean

and be synonymous with the word "Mortgage"” and the same may be
used interchangeably with the same meaning, and likewise the word

"Trustor" shall be synonymous with the word "Mortgagor"” and the

word "Beneficiary" shall be synonymous with the word "Mortgagee."
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Section 16. Member. "Member” shall mean and refer to

every person or entity who or which holds a membership in the

Association, as provided in Article II, Section 2. of this

Declaration. In reference to a Member, the word "his" hereby

includes "her," "their,"” and "its"; and the word "him" hereby

includes "her," "them," and "it."

Section 17. Declarant. "Declarant" shall mean and

refer to INVESTCAL DEVELOPMENT CO., a California corporation,

and its successors and assigns.

Section 18.

Declaration. "Declaration" shall mean and

refer to this Declaration of Covenants, Conditions and Restrictions

together with any amendments pursuant to Article XIII hereof.

Section 19.

those Units depicted and designated as Office Units on the

Condominium Plan.

Section 20. Industrial Units. "Industrial Units"”

shall mean those Units depicted and designated as Industrial

Units of the Condominium Plan.

Section 21. Office Buildings. "Office Buildings”

shall mean those buildingE depicted and designated as Office

Buildings on the Condominium Plan.

Section 22. Industrial Buildings. "Industrial
Buildings" shall mean those buildings depicted and designated

as Industrial Buildings on the Condominium Plan.

o —— R - -
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ARTICLE II

MEMBERSHIP AND VOTING RIGHTS

Section 1. Organization. The Association is organ-

ized as a California corporation under the California Nonprofit
Corporation Law. The Association is charged with the duties and
vested with the powers prescribed by law and set forth in the
Articles, By-Laws, and this Declaration. Neither the Articles

nor By~Laws shall, for any reason, be amended or otherwise
changed so as to be inconsistent with this Declaration. 1In the
event that there should exist any ambiguity in any provision of
the Articles or By~Laws, then such provision shall be interpreted

consistently with the provisions of this Declaration.

Section 2. Membership. Every Owner of a Unit which

is subject to assessment shall automatically upon becomming the
owner of a Unit be a Member of the Association, and shall remain
a Member thereof until such time as his ownership ceases for

any reason, at which time his Membership in the Association
shall automatically cease. For each Unit there shall be on

file with the Association an address of record for an Owner, if
different from the Unit address, and a phone number or numbers
in case of emergency, all of which shall be kept current by the
Owner. Ownership of a Unit shall be the sole gualification for
Membership in the Association, subject, however, to the rights
of certain Lessees as set forth in Section 6. of this Article.
All Memberships shall be appurtenant to the Unit conveyed, and
with the exception of Declarant, a person or entity shall be ;

deemed an Owner of a Unit only upon recordation of a deed con~

pRva

veying the Condominium to him. Except as may otherwise be pro-
vided herein, the rights, duties, privileges and obligations of
all Members of the Association shall be as provided in this
Declaration and in the Rules of the Association adopted by the

Association in accordance with the By-Laws of the Association.
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Section 3. Transfer. The Membership held by any

Owner shall not be transferred, pledged or alienated in any
way, except.upon the sale or encumbrance of his Unit, and then
only to the purchaser or deed of trust holder of said Unit.

Any attempt to make a prohibited transfer shell be void and
will not be reflected upon the books and records of the
Association. A Class A Member who has sold his Unit to a contract
purchaser under an agreement to purchase shall be entitled to
delegate to such contract purchaser his Membership rights in
the Association. Such delegation shall be in writing and

shall be delivered to the Board before such contract purchaser
may vote. However, the contract seller shail remain liable for
all charges and assessments attributable to his Unit until fee
title to the Unit sold is transferred as provided in this
Declaration. In the event the Owner of any Unit should fail or
refuse to transfer the Membership registered in his name to the
purchaser of such Unit, the Board shall have the right to
record the transfer upon the books of the Association. The
Board shall have the right to charge a reasonable Reimbursement
Assessment against any Owner, and his Unit, equal to the cost
to the Association of effectuating any such transfer of his

Membership upon the books of the Association.

Section 4. Voting Rights. The Association shall

have two {2) classes of voting Membership.

Class A. Class A Members shall be those Owners
described in Section 2 ahove, with the exception of Declarant
for so long as there exists a Class B Membership. Each Class A
Member shall be entitled to one (1) vote for each fifty
(50) sguare feet of floor space in his specific Unit as such
square footage is set forth on Exhibit "B" attached hereto and
incorporated herein by reference. For Condominiums comprised of

more than one (1) Unit, voting representation is based upon the sum
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total of voting representation in accordance with the square

St el A

footage set forth in Exhibit "B®" for the Units which comprise the
Condominium. When more than one (1) person holds an interest

in any Unit, all such persons shall be Members. The votea of
Unit Owners may be exercised as they among themselves determine

but in no event shall be more than the total number of votes

allocated to the specific Unit to be voted for said Unit.

Class B. The Class B Member shall be Declarant.

The Class B Member shall be entitled to three (3) votes for ;
each fifty (50) sqguare feet of floor space in each Unit it owns ;
as such square footage is set forth in Exhibit "B" attached :
hereto, provided that the Class B Membership shall cease and i
shall be converted to Class A Memberships on the happening of

either of the following events, whichever occurs first:

(1) When seventy-five percent (75%) of the

total number of square feet in all of the Units have been

purchased; or

(2) Five (5) years after close of escrow
of the first Unit sold by Declarant to an Owner.
All voting rights shall be subject to the restrictions
and limitations provided in this Declaration and in the Articles

of Incorporation and By-Laws of the Association.

; Section 5. Approval by All Membership Classes. Not-
! withstanding anything to the contrary as may be contained else-

: where in this Declaration, any action by the Association

i which must have the approval of the Membership of the Association

f before being undertaken shall require the vote or written assent

of the required percentage of each class of Membership during the

period of time that there are two outstanding classes of Member-

ship.
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Section 6. Membership Rights of Certain Lessees.

All persons who are Lessees of a Unit under a Lease for a term

of at least one year may appear, may speak by permission of the
Board but may not vote at meetings of the Owners or of the

Board. An Owner shall delegate to his lLessee(s) the Owner's

right to the use, enjoyment and occupancy of the Common Areas
within the Project. Such delegation shall be made on a triplicate
form provided by the Association (1 copy each to Owner, lLessee(s),
and Association), which form shall subject Lessee(s) to all of

the terms and conditions of this Declaration, and shall be

delivered to the Board in order to be effective.

Section 7. Cumulative Voting. For the purpose of

electing or removing directors, each Member entitled to vote
shall have a right to accumulate his votes and give one (1)
candidate a number of votes equal to the number of directors to
be elected multiplied by the number of votes to which he is
entitled, or to distribute his votes on the same principle

among several candidates.

Section 8. Compliance with Articles, By-Laws, Rules

and Regulations. Each Owner shall be obligated to promptly,

fully and faithfully comply with and conform to each and every
term and provision of the Articles of Incorporation and By-Laws
of the Association and comply with and@ conform to each and

every rule and regulation promulgated by the Board.

ARTICLE IIIX
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Covenant to Pay Assessment. Declarant,
on behalf of itself, and for each Unit Owner, hereby covenants,
and each Owner of any Unit by acceptance of a deed therefor,

whether or not it shall be B0 expressed in such deed, is deemed

(9\
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to covenant and@ agree to pay to the Association: (1) annual §
asgsessments or charges, (2) special assessments for capital }

1

improvements, and (3) reimbursement assessment, all such

assessments to be established and collected as hereinafter
provided. The annual assessments or charges must be reasonable
and shall be in an amount sufficient to include an adeguate
reserve fund for maintenance, repairs and replacement of those

elements of the Common Area that must be replaced on a periodic

basis, and such reserve fund shall be collected as an annual and
not as a special assessment. Each of the assessments, together
with interest, costs and reasonable attorneys' fees, shall be the
personal obligation of the person who was the Owner of such Unit
at the time the assessment fell due. The personal obligation for
delinquent assessments shall not pass to such person's successors
in title unless expressly assumed by them. Notwithstanding

that such personal obligation shall not pass, the lien for any
such delinquent assessments shall remain in effect with respect

to the Unit following passage of title.

Section 2. Purpose of Asgsessments. The assessments

levied by the Association shall be used exclusively to promote
the health, safety and welfare of the Owners and occupants

of the Project and for the improvement, operation and maintenance
of the Project, exclusive of individual Units, and for the Common
Areas and in connection with the performance of the duties of

the Association as set forth in this Declaration.

Section 3. Amount of Annual Assessments. The amount

and time of payment of annual assessments against each Unit
shall be determined by the Board giving due consideration to
the current maintenance costs and future needs of the Association.

The annual assessments against each Unit shall not be increased

more than 20% over the annual assessments for the preceding ;
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year against each Unit without the vote oxr written consent of a
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majority of the total voting power of the Association.
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Section 4. Special Assessments. In addition to the

annual assessments authorized above, the Association may levy,

I
|
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in any fiscal year, a special assessment oxr assessments
applicable to that year only for the purpose of defraying,
in whole or in part, the cost of any construction, reconstruction

or restoration of the Project or any portion thereof, repair

or replacement of a capital improvement upon the Common Area,
including fixtures and personal property related thereto or any
other action or undertaking on behalf of the Association or for

use of water, electricity, gas, other utilities, or for excessive

use of the Common Area or a portion thereof.

Section 5. Reimbursement Assessments. The Assoclation

may levy a reimbursement assessment against any Owner who fails

to comply with the provisions of this Declaration, the determin-
ations of the Board, the Association's Articles or By-Laws, or

any rule or regulation adopted by the Association, if such failure
results in the expenditure of monies by the Association in
carrying out its functions herein or for purposes of collecting
any fines which may be levied by the Association. Such assessment
shall also be for the purpose of reimbursing the Association,
shall be limited to the amount so expended, and shall be due and

payable to the Association when levied.

Section 6. Notice and Quorum for Meetings Called

Under Section 3.. Written notice of any meeting called to

approve an increase in assessments greater than 20% under ;
Section 3. shall be sent to all Members not less than ten (10)
days nor more than sixty (60) days in advance of the meeting.
At any such meeting called, the presence of Members or of

H
J
!
proxies entitled to cast more than fifty percent (50%) of all 3
of the votes of each class of Membership shall constitute a ;
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quorum., If the reguired quorum is not present, another meeting

may be called subject to the same guorum requirement.

Section 7. Assessments. Both annual and special

assessments for each Unit shall be based on the comparative
square footages for each respective Unit, as set forth on
Exhibit "B" attached hereto. The respective percentages for
each Unit are set forth on said Exhibit "B." For purposes of
computing a Unit's monetary share of annual and/or special
assessments, the percentage set forth for each Unit on Exhibit
"B" attached hereto and incorporated herein by this reference

shall be multiplied against the total annual and/or special

assessment for the Project.

Section 8. Collection of Assessments. Annual

Assessments will be collected on a monthly basis, unless some

other period for collection is fixed or determined by the Board.

Section 9. Date of Commencement of Annual Assessments:

Due Dates. The annual assessments provided for herein shall
commence as to all Units covered by this Declaration (including
those Units owned by Declarant) on the first day of the month
following the conveyance by Declarant of the first Unit within

the Property to an Owner. The first annual assessment shall be
adjusted according to the number of months remaining in the fiscal
year of the Association. The Board shall fix the amount of the
annual assessment against each Unit at least sixty (60) days in
advance of the first day of each fiscal year of the Association,
but their failure to do so shall not invalidate said assessment
if made late. Written notiée of the amount of the annual assess-
ment against each Unit shall be sent to every Owner subject
thereto. The due dates shall be established by the Board.

In the event the Board shall determine at any time that the
estimate of the annual assessment for the current fiscal year is,
or will become, inadequate to meet the expenses of the Association

for any reason, it shall immediately determine the approximate
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amount of such inadequacy and issue a supplemental estimate of i

the total Association expenses and determine the revised amount

of the annual assessment against each Owner. The Association
shall upon demand, and for reasonable charge, furnish a certif-
icate signed by an officer of the Association setting forth
whether the assessments on a specified Unit have been paid.
said signed certificate shall be conclusive evidence as to all

third parties relying thereon to show that all assessments

acknowledged therein have been paid, but shall not relieve any

Owner of the responsibility for assessments not in fact paid.

Section 10. Effect of Nonpayment of Assessments;

Remedies of the Association. Each Owner of any Unit upon becoming

an Owner of any Unit, is and shall be deemed to covenant and
agree to pay to the Association each and every of the assessments
provided for in this Declaration and agrees to the enforcement

of all such assessments in the manner herein specified. In the
event an attorney or attorneys are employed for collection of

any assessment, whether by suit or otherwise, or to enforce
compliance with or specific performance of the terms and
conditions of this Declaration, Owner agrees to pay reasonable
attorneys' fees and costs thereby incurred in addition to

any other amounts due or any other relief or remedy obtained
against said Owner. Any assessment not paid within fifteen

(15) days after the date on which it becomes due shall thereafter
bear interest from the date of delinquency at the maximum
interest rate allowable by law. Additionally, the Board may

“’J : assess reasonable penalties or late charges for late payment

of any assessments provided for herein. In addition to any . :

! other remedies provided herein or by law, the Board, or its

P

authorized representative, may enforce the obligations of the
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Owners to pay the assessments provided for in this Declaration
and each of them, in any manner provided by law or in equity,
or without any limitation of the foregoing, by either or both

of the following procedures:

(a) Enforcement by Suit. By commencement and

maintenance of a suit at law against any Owner or Owners
personally obligated to pay assessments for such delinguent
assessments as to which they are personally obligated, such
suit to be maintained in the name of the Association. Any
judgment rendered in any such action shall include the amount
of the delinguency, together with interest thereon as provided
for herein, costs of collection, court costs and reasonable
attorneys' fees in such amount as the court may adjudge against
the delinquent Owner. A suit to recover a money judgment for
unpaid assessment shall be maintainable without foreclosing or

waiving a lien hereinafter provided for.

(b) Enforcement by Lien. There is hereby

created a claim of lien, with power of sale, on each and every
Unit to secure payment to the Association of any and all
assessments levied against any and all Owners of such Units
pursuant to this Declaration, together with interest thereon as
provided for in this Declaration, and all costs of collection
which may be paid or incurred by the Association in connection
therewith, including reasonable attorneys' fees. At any time
after the occurrence of any delinquency in the payment of any

such assessment, the Board, or any authorized representative

thereof, may make a written demand for payment to the delinquent

Owner. Such demand shall state the date and amount of the
delinquency. Each delinguency shall constitute a separate
basis for a demand or claim of lien or a lien, but any number
of defaults may be included within a single demand or claim of

lien or lien and any demand or claim of lien or lien on account

..................
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of prior delinquencies shall be deemed to include subsequent
delingquencies and amounts due on account thereof. If such
delinquency is not paid within ten (10) days after delivery of
such demand, the Board or its duly authorized representative
may thereafter file and record a claim of lien on behalf of the
Association against the Unit of the defaulting Owner in the Office
of the County Recorder of San Diego County. Such claim of lien
shall be executed and acknowledged by any officer of the
Association and shall contain substantially the following infor-
mation:
(1) The name of the delinguent Owner;
(2) The legal description of the Unit
against which claim of lien is made;
(3) The total amount claimed to be due
and ow%ng for the amount of the delinguency, interest thereon,
collection costs, and estimated attorneys' fees;
(4) That the claim of lien is made by the
Association pursuant to this Declaration; and
(5) That a lien is claimed against said
Unit in an amount equal to the amount stated, with all other
amounts becoming due from time to time in accordance with this
Declaration.

Upon such recordation of a duly executed original or
copy of such a claim of lien, the lien claimed therein shall
immediately attach and become effective in favor of the
Association as a lien upon the Unit against which such assess-
ment was levied. Such a lien shall have priority over all
liens or claims created subsequent to the recordation of this
Declaration, except for tax liens for real property taxes on
any Unit and assessments on any Unit in favor of any municipal
or other governmental assessing Unit and except for certain

trust deeds as provided in Section 11, below. Any such lien may

N? 242889
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be foreclosed by appropriate action in court or in the manner
provided in the California Civil Code for the foreclosure of a
deed of trust with power of sale or in any other manner per-
mitted by law. The Board is hereby authorized to appoint its
attorney, any officer or director of the Association, or any
title company authorized to do business in California as trustee

for the purpose of conducting such power of sale foreclosure.

The lien provided for herein shall be in favor of the Association

and shall be for the benefit of all other Unit Owners and shall
secure payment of all sums set forth in the claim of lien,
together with all sums becoming due and payable in accordance
with the Declaration after the date of recordation of said
claim of lien. The Association shall have the power to bid in
at any foreclosure sale and to purchase, acquire, hold, lease,
mortgage and convey any Unit. In the event such foreclosure is
by action in court, reasonable attorneys' fees, court costs,
title search fees, interest and all other costs and expenses

shall be allowed to the extent permitted by law. Each Owner, by

becoming an Owner of a Unit, hereby expressly waives any objection

to the enforcement and foreclosure of a lien in this manner and
also hereby expressly waives the defense of the statute of
limitations applicable to the bringing of any suit or action
thereon. Upon the timely curing of any default for which a
notice of claim of lien was filed by the Board and the payment
of all sums secured by the lien created by the recordation of
such claim of lien, the Board shall cause an officer of the
Association to file and record an appropriate release of such
claim of lien in the Office of the County Recorder of San Diego
County, California. No Owner may waive or otherwise escape
liability for the assesaments provided for in this Declaration
by non-use of the Common Area, or any part thereof, or any

other part of the Property, or abandonment of his Unit.

(9\
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Notwithstanding anything contained in this Declaration to the
contrary, no action may be brought to foreclose the lien created

by recordation of a claim of lien, whether judicially, by power

of sale, or otherwise, until the expiration of ten (10) days i
after a copy of said claim of lien, showing the date of
recordation thereof has been mailed to the Owner of the Unit

which is described in such claim of lien at the address of the

Project. In the event such foreclosure is by action in court,
reasonable attorneys' fees shall be allowed to the extent
permitted by law. In the event the foreclosure is as in the
case of a mortgage under power of sale, any person designated

by the Association in writing shall be deemed to be acting as
the agent of the lienor and shall be entitled to actual expenses
and any such fees as may be allowed by law or as may be prevailing
at the time the sale is conducted. The certificate of sale
shall be executed and acknowledged by any two (2) members of

the Board or by the persén conducting the sale. A deed upon
foreclosure shall be executed in like manner. No Owner may
waive or otherwsie escape liability for the assessments provided

for herein by non-use of the Common Area or abandonment of his

Condominium.

Section l1ll. Subordination to Certain Trust Deeds. The

lien for the assessments provided for herein in connection with
a given Unit shall not be subordinate to the lien of any deed
of trust or mortgage, except the lien of a deed of trust or
mortgage, and secured advances thereunder, given and made in
good faith and for value that is of record as an encumbrance
against such given Unit prior to the recordation of a claim of
lien for the assessments provided for in this Declaration
against such given Unit (such deed of trust or mortgage being

é
hereinafter referred to as a "prior deed of trust®). The sale orx %
transfer of any Unit shall not affect the assessment lien created Ti

b
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provided for by this Declaration to secure assessments becoming
due whether prior tc, on or after the date of such sale or
transfer, nor shall such sale or transfer diminish or defeat

the personal obligation of any Owner for delinquent assessments
as provided for by this Article; provided, however, that the
sale or transfer of any Unit pursuant to a j?dicial foreclosure
or foreclosures by power of sale of a prior deed of trust,

shall extinguish any assessment lien which has attached and
become effective with regard to the Unit being so transferred
prior to the time of such sale or transfer, and shall prohibit
the creation of any assessment lien against such Unit on account
of assessments which became due prior to the date of such sale
or transfer; provided, however, that there shall be a lien on
the interests of the purchaser at such sale which shall attach,
be created and become effective, and which hay be foreclosed

in accordance with this Declaration and which shall secure all
assessments by coming due after the date of any such sale or
transfer. For the purpose of this Section 1ll., a sale or transfer
of a Unit shall occur on the date of recordation of a deed or

other instrument of title evidencing the conveyance of record

title to the Unit.

ARTICLE IV
MANAGEMENT OF THE ASSOCIATION AND THE PROJECT

Section 1. General Powers of the Association. All

powers relating to the management, operation and maintenance of
the Project and of the Common Area, as well as certain rights,
duties and powers relating to the individual Units, as hereinafter
set forth, shall be vested in the Association and in its Board.
The specific and primary purposes and powers of the Association
and its Board are to provide architectural control of the

Property, manage and maintain the Project, and the Common Area,

Tt mCes st mr— .- .
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and to enforce the provisions of this Declaration and the
Association's Articles and By-Laws, and any other instruments
relating to the management and control of the Association and
the Property. The Association shall have the right and power
to employ or engage a manager or other employees or agents

and contract for such services, labor and materials as it may
deem reasonably necessary to operate and maintain the Proiject,
Property and Common Area and the improvements thereon and to
discharge its other duties as herein provided. Any manager,
agent or employee selected prior to the first annual election
shall be employed to manage or work only until such time as
the continuance of the same or the selection of a new manager
or agent shall be determined by the Board elected at the first
annual meeting of Members. The Association may do any and all
other acts and things that a nonprofit corporation is empowered
to do, which may be necessary, convenient, or desirable in the
administration of its affairs for the specific and primary
purposes of meeting the duties of the Agsociation as set forth
in this Declaration. The Association, through its Board of
Directors, shall have the authority to delegate its Owners to

committees and officers of the Association or its employees.

Section 2. Specific Powers of the Association. In

addition to the duties and powers enumerated in its Articles of
Incorporation and By-Laws or elsewhere provided for herein,

and without limiting the generality thereof, the Association

shall:

(a) Maintain and repair the Common Area within

the Project and any common improvements thereon or therein;

{b) Maintain such policy or policies of insurance
as set forth in this Declaration, together with such other

types of insurance as the Association determines is in the best
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interest of the Association and its Members; N ? 242889

{¢c) Obtain for the benefit of the Common Area

water and electric service;

(d) Obtain for the benefit of the Units water
and sewer disposal, which services will not be individually
metered to each Unit. Electricity shall be individually metered

to the Units and shall be the responsibility of each Unit Owner,

together with all heating, ventilating and air conditioning costs.

(e) Allocate the water bills for the project amoung
the Unit Owners as follows: separate flow meters will be
maintained for each building and the Association will bill
each Unit Owner for his percentage share of his building's
percentage share of the total water bill as determined by
the Board. Each Unit Owner's percentage share of his
building's share of the water bill will be based on each
Unit Owner's floor area versus the total floor area for
each building. The Board shall have the right to install
separate flow meters for any Units which the Board believes
or suspects that an individual Unit may be using above
average amounts of water and the Board may thereafter bill
each Unit Owner separately for his Unit's water based on
the Unit Owner's percentage interest of the total water
bill as determined by the Board based on each Unit Owner's
total use of water as determined by the separate flow meter.
All reasonable good faith determinations of the Board shall

be final and conclusive upon all Unit Owners.

(f) Pay the taxes and assessments which are or

could become a lien on the Common Area or some portion thereof;

(g) Prepare budgets and financial statements
for the Association and its Members as prescribed in the By-Laws

of the Association;

{(h) Shall provide and pay for common refuse disposal)
-2




yl

(i) All Unit Owners shall provide and pay for

their own janitorial service.

Section 3. Repair and Maintenance of the Units by

owners. Except to the extent that the Association is obligated
herein to maintain a portion of a Unit, each Owner shall
maintain, repair, replace and restore all portions of his Unit
including, without limitation, the heating and air conditioning
compoents. Additionally, each Owner shall keep and maintain
the interior walls, ceilings, windows, floors and doors in a

clean, sanitary and attractive condition. All such repairs and

|
i
i
i
t
1

maintenance pursuant to this Section shall be subject to the rules

therefor as the Asszociation may from time to time establish. With

respect to window glass, each Owner shall be responsible and shall

pay for the cleaning and the repair and replacement of all

window glass.

Section 4. Repair and Maintenance of Certain Common

Areas by or at the Expense of Owners. In the event the Board

shall determine that the walls, ceilings, floors, glass or
doors forming the boundaries of a Unit have been damaged from
within the Unit, notwithstanding that such damage may be to
the Common Area, or that the windows need cleaning, or

that the heating or air conditioning systems for a Unit need

repair or maintenance, the Owner of the Unit shall be responsible

for repairing or paying for such damage in a timely manner and

in accordance with such rules as the Board shall from time to

time adopt. In the event such repair is not accomplished by the

Owner, the Association or its delegates shall have the right at

reasonable times to enter the Unit to effect such repair, and the

cost thereof shall be charged to the Owner of the Unit involved

and, if not paid in a timely manner, said costs shall constitute

a Reimbursement Assessment against the Unit and in favor of

the Association.
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Section 5. Rules. The Association shall adopt and

'
i
i
'

may amend from time to time reasonable rules relating to the
use and operation of the Common Area and any facilities or
improvements thereon. A copy of such rules and of all amend- :

ments thereto shall be mailed to each Owner of a Unit. :

Section 6. Entry into Units. The Association and its

representatives shall have the right to enter upon any Unit
within the Project to the extent such entry is necessary in
connection with the performance by the Association of its duties
and responsibilities under this Article or under this Declaration,
specifically including, without limitation, the construction,
maintenance or repair of the Common Area or any portion thereof.
In addition, each Unit within the Project shall be subject to a
nonexclusive easement for entry onto such Unit for the benefit
of the adjacent Units so that the Owner of such adjacent Unit
may effect any necesgsary repairs to the improvements on his

Unit or any portion thereof, or in connection with any emergency

for the benefit of any Unit or the Common Area.

Section 7. Easements. The Association shall have

as easement over the Common Areas for all purposes discussed

in the Declaration.

ARTICLE V ;
PROPERTY RIGHTS AND EASEMENTS :

Section 1. Easements. Declarant expressly reserves :

for the benefit of Owners in the Project reciprocal, nonexclusive
easements of access, ingress, egress and enjoyment over all of
the Common Areas. Such easements may be used by Declarant, its
successors, purchasers and all Unit Owners, their employees,

customers, guests, tenants and invitees, occupying or visiting

. e o e o - ——
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the Project, for walkways, vehicular access and such other
purposes reasonably necessary for use and enjoyment of a Unit

in the Project. Declarant expressly reserves for the benefit

of the Board and all agents, officers and employees nf the
Association nonexclusive easements over the Common Areas as
necessary to maintain and repair the Common Areas and to perform
all other tasks in accordance with the provisions of this
Declaration. Such easements shall be appurtenant to and shall
pass with the title to every Unit conveyed. Declarant expressly
reserves for itself so long as it is an Owner, and for the
benefit of the Association, the right to grant additional ease-
ments and rights of way to utility companies and public agencies,

as necessary, for the proper development and disposal of the

Project.

Section 2. Encroachment Easement. The Declarant,

its successors and assigns, and all future Owners of Units, by
acceptance of their respective deeds, covenant and agree as

follows:

(a) That if a portion of the Common Area
encroaches upon the Units, a valid easement into the Unit in
order to accomodate the encroachment and for the maintenance of
same, 8O long as it stands, shall and does exist. In the event
a Unit is partially or totally destroyed, and then rebuilt, the
owners of Units agree that minor encroachments of parts of the
Unit into the Common Area due to construction shall be permitted

and that valid easement for said encroachment and the maintenance

thexreof shall exist.

(b) That the Common Area is and shall always be
subject to easements for minor encroachments thereon of the
Unit and that a nonexclusive easement for ingress, egress, and
support through the Common Area is appurtenant to each Unit and

the Common Area is subject to such easements.
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H
Section 3. Rights of Entry. The Board shall have a i
i

limited right of entry in and upon the exterior of all Units
for the purposes of inspecting the Project and taking whatever i
corrective action may be deemed necessary or proper by the
Board, consistent with the provisions of this Declaration.
However, nothing herein shall be construed to impose any obli-
gation upon the Association to maintain or repair any properfy

to be maintained or repaired by the Owner of any Unit. Nothing

in this Article shall in any manner limit the right of the
Owner to exclusive occupancy and control over the interior of
his Unit. However, an Owner shall'grant a right of entry to
the Board or any other person authorized by the Board in case
of an emergency originating in or threatening his Unit, whether
the Owner is present or not. Furthermore, an Owner shall
permit other Owners, or their representatives, to enter his
Unit for the purpose of performing required installations,
alterations or repairs to the mechanical, plumbing or electrical
services to a Unit, provided that such requests for entry are
made in advance and that such entry is at a time reasonably
convenient to‘the Owner whose Unit is to be entered. In case

of any emergency, such right of entry shall be immediate.

Section 4. Easement for Single Ownership of Contiguous

Units. There is hereby reserved to Declarant, together with the
right to grant and transfer the same, a nonexclusive easement

appurtenant to the Units adjacent to each Interior Boundary

i
i

Plane for the purpose of erecting or removing Partition Walls
and passing from Unit to Unit (with the permission of the Owner
of the Unit being entered). For the purposes of determining
single ownership of contiguous Units as provided in this
Declaration, any one or more of the following persons or

entities shall be considered a single Owner: (i) All persons,

truste, partnerships, syndicates, and corporations of which an

YRR, "o n. sttt -

stockholder owning 25 percent or more of the capital stock, or a

]

i

Owner is a beneficiary, partner, member, or record or beneficial I
5

i

nominee for any of these persons or entities; (ii) Members of

the immediate family of any Owner. [ "Tvv.eell
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Section 5. Continuing Covenants. Each of the

easements provided for in this Declaration shall be deemed to
be established upon the recordation of this Declaration, and
shall thenceforth be deemed to be covenants running with the
land for the use and benefit of the Units and the Common Area,
as the case may be, superior to all other encumbrances applied
against or in favor of any portion of the Property which is the
subject of this Declaration. In furtherance of the easements
provided for in this Declaration, the individual grant deeds to

Units may, but shall not be required to, set forth said easements.

ARTICLE VI
USE_RESTRICTIONS

Section 1. Use of Units. Units may be used for any

lawful purpose as permitted by local law and regulations as of
the date of the recordation of this Declaration provided, however,
the Units in the Office Buildings, i.e., the Office Units, may
not be used for any type of retail activity. Any use of a

Unit which may now or in the future require a use variance from
the city of San Diego must first be approved in writing by a

majority of the Board in order for such use to be permitted under

the terms of this Declaration.

Section 2. Parking. One (1) parking space shall be

deeded to each Unit Owner of the Office Buildings and two (2)
parking spaces shall be deeded to each Unit Owner of the
Industrial Buildings as Exclusive Use Areas, as depicted on the
Condominium Plan as determined by Declarant. Only passenger motor
vehicles may be parked in the parking areas which constitute
portions of the Common Areas and Restricted Common Areas unless
otherwise determined by the Board. The use of all parking spaces
shall be controlled and regulated by the Board. The Board shall
adopt and may later amend from time to time, rules and regulations
governing such use and copies of such rules and regulations shall

be distributed to all Owners.
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Section 3. Nuisances - Noise Control. No noxious or

offensive activities shall be carried on in any Unit within the
Project. No loud noises or noxious odors shall be permitted on
the Property, and the Board shall have the right to determine

if any noise, odor, or activity producing such noise or odor
constitutes a nuisance. Each Owner shall comply with all the
requirements of the local and/or state health authorities and
with all other governmental authorities with respect to the
occupancy and use of a Unit and its appurtenant services. Each
Owner shall be accountable to the Association and other Owners

for the conduct and behavior of his employees, customers, tenants,
guests and invitees, and any damages to the Common Area, personal
property of the Association, or property of another Owner,

caused by such employees, customers, tenants, guests or invitees
shall be repaired or replaced at the sole expense of the Owner.

In the event such repair is not accomplished by the Owner, in

a timely manner, the Association or its delegates shall have the
right to effect such repair and the cost thereof shall be charged
to the Owner of the Unit and, if not paid in a timely manner,

shall be deemed a Reimbursement Assessment.

Section 4. 8Signs. No signs, posters, displays, or

other advertising devices of any character shall be erected or
maintained on, shown or displayed from the window of any

Unit without the prior written consent of the Board; provided,
however, that the restrictions of this Section shall not apply
to any sign or notice of customary and reasonable dimension
which states that the premises are for rent or sale. Such sign
or notice may be placed within a Unit but not upon any portion
of the Common Areas. Address and identification signs shall

be maintained by the Board. This Section shall not apply to

any signs used by Declarant, or its agents in connection with
the sale and/or lease of any Unit in the Project. Notwithstand-
ing the foregoing, nothing herein contained shall be construed

in such a manner as to permit the maintenance of any sign which

is not in accordance with any ordinance of the city of San Diego.

. - —
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Section 5. Inside and Outside Installations. No

outside installation of any type, including but not limited to a
television or radio antenna, shall be constructed, erected or
maintained on any Unit, excepting antennae and heating and

air conditioning components installed by Declarant as a part

of the initial construction of the Project and except

as may be installed by or with the prior written consent of the
Board. No machinery of any kind shall be installed on the
exterior of the building of the Project or be allowed to protrude
through the walls or roof of this building unless the prior
written approval of the Board is first obtained. Notwithstanding
the specificity of the foregoing, no exterior addition, change
or alteration to any Unit shall be commenced without the prior
written approval of the Board. ©Nothing shall be done in any
Unit or in, on or to the Common Areas which will or may tend to
impair the structural integrity of the Project or which would
structurally alter the building except as otherwise expressly
provided herein. There shall be no alteration, repair or
replacement of wall coverings within the Units which may diminish
the effectiveness of the sound control engineering within the
building. There shall be no destruction of any part of the
Common Areas, and no Common Area wall in the Project shall be
pierced or otherwsie altered in any way without the prior
written approval of the Board. Such approval may require a
structural engineering analysis, to be at the expense of the
applicant-Owner. No Owner shall cause or permit any mechanics’
lien to be filed against any portion of the Project for labor or
materials alleged to have been furnished or delivered to the
Project or any Unit for such Unit Owner. Any such Owner shall
immediately cause such lien to be discharged by payment, bonding
or otherwise. If such lien is not so discharged within ten

(10) days after written notice to the Unit Owner from the Board,
the Board may discharge the lien and charge the Unit Owner a

Reimbursement Assessment for such cost of discharge, to include

reasonable attorneys' fees.
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Section 6. Windows and Doors. To establish uniformity

in the exterior appearance of the building, no shutter, screen,
blind, curtain, drape or appurtenance visible from any Common
Area Oor public street shall be constructed, permitted or
maintained in or on any window or door until the Board has
given its written approval to the exterior appearance thereof,
excepting only such items as may be installed by the Declarant,

if any, and comparable replacements thereof.

Section 7. Entrance and Door Graphics. All entrance

and door graphics must be approved by and be in accordance with

such standards as are adopted from time to time by the Board.

Section 8. Animal Regulations. No animals of any

kind shall be kept in any Unit except that £ish in an aguarium

approved by the Board may be kept within any Unit.

Section 9. Rubbish Removal. Trash, garbage, and

other wastes shall be disposed of only by depositing same into
a designated trash container suitably placed or designated by
the Board so as to be properly screened from the public view so
as not to detract from the physical appearance of the Project.
No portion of the Project shall be used for the storage of
building materials, refuse or any other materials, other than
in connection with approved construction. The cost of trash
collection and removal shall be borne by the Association and
shall constitute a portion of the Common Expenses. If the need
for increased refuse disposal services arises, the Board reserves
the right to assess the Owner or Owners whose activities create

such a need.

Section 10. Leasing of Units. Any Owner may lease

all or a portion of his Unit by means of a written lease so

long a8 the Unit is not leased for use prohibited by this
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Declaration or by applicable governmental regulations. Any

lease must provide expressly that the terms of any such

lease shall be subject in all respects to and that the lessee
shall abide by the provisions of this Declaration, the By-Laws

of the Association, and all ruales and regulations adopted by

the board and any failure by the lessee of such Unit to comply
with the terms of this Declaration, the By~Laws of the Association
or the rules and regulations shall constitute a default under the
lease. Notwithstanding the failure to include such language,

any such lease shall be subject to such provisions, which shall

be deemed to be incorporated by reference therein and shall be

approved in writing by the Board. All leases shall be in writing.

Section 11. Further Subdivision. No Owner of a

single Unit shall further subdivide said Unit. An Owner of two
(2) or more contiguous Units shall not subdivide his Condominiums
without the prior written consent of the Board as provided in
Article VII of this Declaration, and without first having
complied with all the applicable laws and regulations; provided,
however, that this provision shall not be construed to limit

the right of a Unit Owner to lease all or a portion of his

Unit, pursuant to Section 10. above, by means of a written lease

subject to the restrictions of this Declaration.

Section 12. Insurance. No Unit or improvement

situated thereon shall be occupied or used for any purpose or
in any manner which shall cause such improvements to be
uninsurable against loss by fire or the perils of the extended
coverage endorsement of the California Standard Fire Policy form
or cause any policy or policies representing such insurance to
be cancelled or suspended or the company issuing the same to
refuse the renewal thereof, or cause the premium for such

insurance to be increased.
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Section 13. Interference. No Unit shall be used in

such a manner as to obstruct or interfere with the enjoyment
of the Owners or occupants of qther Units or annoy them by
unreasonable noises or otherwise, nor shall any nuisance or
illegal activity be permitted to occur in any Unit.

Section 14. Vehicles. The Owners and their guests,

invitees, tenants, and patrons shall not park motor vehicles in

the Common Area, except in the parking areas provided for such

use. No boat, trailer, recreational vehicle or equipment shall

be stored at any time within the Project.

Section 15. Common Area Uses. The Common Area shall

be improved and used only for the following purposes:

(a) Affording pedestrial movement and vehicular

storage and movement within the Project, including access to

the Units;

{(b) Utilizing the Common Areas for the purposes
for which they have been put by the Association, and such use to be
by the Owners, invitees, tenants, customers, clients and patrons,

subject to the rules and regulations established by the Board;

(¢) Beautification of the Project and providing
privacy to the Owners thereof through landscaping and such

other means as the Board shall deem appropriate; and

(d) A nonexclusive easement for ingress, egress
and support throughout the Common Area is and shall be appurtenant

0 each Unit and the Common Area is and shall be subject to

such easement.

Section 16. Prohibited Activities. No part of the

Common Area shall be obstructed so as to interfere with its use

e ek ...
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for the purposes hereinabove permitted; nor shall any part of

the Common Area be used for storage purposes (except as incidental

to one of the permitted uses) or in any manner which shall increase
the rate charged for insurance against loss by fire or the

perils of the extended coverage endorsement of the California
Standard Fire Policy form or Public Liability or Property Damage .
Liability covering the Common Area and improvements situated

thereon, or in a manner which shall cause said premises to be

uninsurable against such risk or cause any policy or policies
representing such insurance to be cancelled or suspended or the

company issuing same to refuse renewal thereof.

Section 17. Liability. The Owner of each Unit

shall be legally liable to the Association for all damage to

the Common Area or to any improvement, facility or landscaping
located thereon caused by such Owner, tenant, occupant or patron
of such Owner's Unit or any guest of an Owner. No Owner shall
have the right to improve decorate, remodel, alter, landscape

or adorn the Common Area without the written consent of the
Board. Any such actions shall be subject to the rules and

regulations established by the Board.

Section 18. Structures or Equipment in Common Area.

No structures or equipment, such as heat exchangers or air
compressors by way of example, may be placed or maintained in
the Common Area without the specific written consent and
approval of Declarant or the Board, which Board approval shall
require appropriate screening, fencing, landscaping and/ox

beautification to shield said structures and/or equipment from

public view.

Section 19. Aircraft Parking. Aircraft may be

parked in that area designated on the Condominium Plan

"
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as Aircraft Parking Area. Declarant may assign by deed as
exclusive Use Area aircraft parking spaces in the Aircraft
Parking Area as depicted on the Condominium Plan. Additionally,
any aircraft parking spaces not so depicted, may be assignead,
rented or leased by Declarant or by the Board to individual
owners., Additionally, the Board may regulate and control the
use of the Aircraft Parking Area and said aircraft parking
spaces and may make and enforce rules and regulations concerning
said use. Declarant has not warranted and hereby disclaims any
warranty or representation as to continuing access between

the Aircraft Parking Area and Montgomery Field or its

taxiways or runways. The Board shall have the right to

convert the Aircraft Parking Area to other use if the Board
determines that it is no longer practicable, legal or

desirable to utilize the Aircraft Parking Area for aircraft
parking. The Boaxrd may reasonably assess on an eguitable

basis the owners, lessees and users of said aircraft parking
spaces for maintenance cost of the Aircraft Parking Area.

Said Aircraft Parking Area may not be used for repairs or
maintenance to or servicing of aircraft but instead shall be
used exclusively for the parking of aircraft unless otherwise
determined by the Board. All users of the Aircraft Parking
Area shall comply with all laws, rules, regulations and
ordinances applicable to aircraft and otherwise. No fixed

base operators may utilize the Aircraft Parking Area at any

time.

Section 20. Restrooms. The restrooms located in the

Office Buildings (those buildings designated on the Condominium
Plan as Office Buildings) shall be used only by the Owners of
the Office Units and their guests and invitees and by no one
else. All of the costs to maintain and repair said restrooms,

including but not limited to the cost of supplies, water

" e —— ——
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electricity, painting, plumbing repair and maintenance,

replacements of fixtures, shall be assessed to and paid by the
owners of the Office Units on a proportionate basis determined
by their relative square footage as more particularly set forth
in Exhibit "C" attached hereto and incorporated by reference
herein. The Board shall have the right to reasonably assess
any Unit Owner for any maintenance or repair expenses to a
restroom, which the Board determines to have been caused by a

Unit Owner, his guests, patrons, invitees or customers.

ARTICLE VII
ARCHITECTURAL APPROVAL

Section 1. Architectural Approval. No material

interior improvement to any Unit, nor any replacement, addition
or alteration to any building or strucéure, shall be effected
other than by Declarant, until the plans, specifications and
plot plan showing the location and nature of such improvement,
replacement, addition, alteration, or removal have been submitted
to and approved in writing by the Board nor shall any exterior
painting or decorative alteration be commenced until the Board
has approved the plans therefor including the proposed color
scheme, design thereof and the gquality of materials to be used.
No building, fence, wall or other structure shall be commenced,
erected or maintained upon the Property nor shall any exterior
addition to or change or alteration therein, including, but not
limited to, walls, doors, be made until the plans and specifica-
tions showing the nature, kind, shape, height, material and
location of the same shall have been submitted to and approved
in writing as to the harmony of external design and location in
relation to surrounding structures and topography by the consent

of the Board.

Section 2. Discretionary Powers of the Boaxd. The

approval of the plans and specifications may be withheld not

-35- B
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only because of noncompliance with any of the specific conditions,
covenants and restrictions contained in this Declaration, but
also by reason of the reasonable dissatisfaction of the Board
with the proposed Unit improvements, including without limitation,
the elevations, finish, design, proportions, architecture,

shape, height, style and appropriateness of the proposed
improvements or alterations, the materials used therein, or
because of its reasonable dissatisfaction with any or all other
matters of things which, in the reasonable judgment of the

Board will render the proposed item or improvement inharmonious
or out of keeping with the general plan of improvement of the
Property or with the improvements, alterations or additions

erected with other Units.

Section 3. Nonliability for Decision. No member of

the Board shall be liable to any person for his decisions or
failure to act in making decisions as a member of the Board.
The membexrs of the Board shall receive no compensation for

their service performance pursuant to this Declaration.

Section 4. Repair and Maintenance by Unit Owner

Each Unit Owner at his sole cost and expense shall maintain,
repair, replace, apply gypsum wallboard, paint, paper, plaster,
tile, finish and restore or cause to be so maintained, repaired,
replaced and restored, all portions of his Unit, including

the interior surfaces of the walls, ceilings, windows, floors,
doors and permanent fixtures, in a clean, sanitary and attractive
condition, in accordance with the original construction improve-
ment plans for the interior Unit design of the improvements in
the Project, subject to control and approval of the Board. Not-
withstanding the foregoing, no interior walls, ceilings, floors
or other structural or utility bearing portions of the building

housing the Units shall be pierced, repaired or otherwise

-36-
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altered, without the prior written approval of the plans for

such alteration or repair by tﬂe Board. It shall be the duty
of each Unit Owner to pay when due any and all charges for all
utility services which services are not centrally metered but

are separately metered to his Unit.

ARTICLE VIIIX
INSURANCE

Section 1. Duty to Obtain Insurance; Types. The

Board on behalf of the Association shall obtain and continue

in effect adequate blanket public liability insurance (including
medical payments), casualty insurance and fire insurance with
extended coverage in an amount equal to one hundred percent

{100%) of the full insurance replacement cost of the Project,
without deduction for depreciation. Such insurance shall be
maintained by the Board for the benefit of the Association,

the Owners and the encumbrancers upon the Project or any part
thefeof as their interests may appear as named insured, subject,
however, to loss payment requirements as set forth therein.

Each such policy shall contain a mortgage clause which must

be endorsed to provide that any proceeds shall be paid to the
Association for the use and benefit of the mortgagees as their
interest may appear. The policy of public liability insurance
covering Common Areas shall contain a "Severability of Interest”
endorsement which shall preclude the insurer from denying the
claim of any Owner because of negligent acts of the Association
or other Owners. The Association shall maintain fidelity coverage
against dishonest acts on the part of directors, managers,
trustees, employees or volunteers responsible for handling

funds belonging to or administered by the Association as the named
named insured. Persons serving without compensation shall be covered
by an endorsement to the policy if not otherwise covered under

the policy. The Board of Directors may purchase such other
insurance as it may deem necessary, including but not limited to

plate glass insurance and workers' compensation and directors

. S .

and officer's liability insurance. \\ 81-
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Section 2. Waiver of Claims Against Association. As

to each policy of insurance maintained by the Board, the Unit
Owners hereby waive and release all claims against the Associa-
tion, the Board and Declarant only to the extent of the insurance
proceeds available to the Owners, whether or not the insurable

damage or injury is caused by the negligence of or breach of any

agreement by said persons.

Section 3. Rights and Duty of Unit Owner to Insure.

Each Unit Owner shall provide insurance on his personal property
and upon all other property and improvements within his Unit.
Nothing herein shall preclude any Unit Owner from carrying any
public liability insurance as he may deem desirable to cover

his individual liability from damage to person or property
occuring inside his individual Unit or elsewhere upon the Pro-
ject. All such other policies as may be carried by Owners shall
contain waivers of subrogation of claims against Declarant,

the Association, the Board, the Officers of the Association,

and all other Owners. Such other policies shall not adversely
affect or diminish any liability under any insurance obtained

by the Association, and duplicate copies of such other policies
shall be deposited with the Board. If any loss intended to be
covered by insurance carried by the Association shall occur and
the proceeds payable thereunder shall be reduced by reason of
insurance carried by Owner, such Owner shall assign the proceeds
of such insurance carried by him to the Association, to the extent
of such reduction, for application by the Board to the same

purposes as the reduced proceeds are to be applied.

Section 4. Notice of Expiration Requirements. All

of the policies of insurance described herein shall contain

provisions that said policy or policies shall not be cancelled

.........
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or terminated, or expire by their terms, without thirty (30)
days' prior written notice to the Board, Declarant, Owners and
the respective first mortgagees (provided that such Owners

or mortgagees have filed written requests with the carrier for
Buch notice) and every other person in interest who shall have

requested such notice of the insurer.

Section 5. Insurance Premiums. Insurance premiums

for any such blanket insurance coverage obtained by the Associa~
tion and any other insurance deemed necessary by the Board shall
be a common expense to be included in the assessments levied

by the Association, collected from the Owners and the proportion
of such paynients necessary for the required insurance premiums
shall be used only for the payment of premiums of required

insurance as such premiums become due.

Section 6. Trustee for Policies. The Association,

acting through its Board, is hereby appointed and shall be deemed
trustee of the interests of all named insureds under policies

of insurance purchased and maintained by the Association. All
insurance proceeds under any such policies as provided for in
Section l. of this Article shall be paid to the Board of Directors
as Trustees. The Board shall have full power to receive and

to receipt for the proceeds and to deal therewith as provided
herein. Insurance proceeds shall be used by the Association

for the repair or replacement of the property for which the
insurance was carried or otherwise disposed of as provided in
this Declaration. The Board is hereby granted the authority to
negotiate loss settlements with the appropriate insurance
carriers, with participation by mortgagees who have filed
written regquests under Section 4. of this Article to the extent
they desire. Any two Directors of the Association may sign a
loss claim form and release form in connection with the settle-
ment of a loss claim, and such signatures shall be binding on

all the named insureds.

o ———— -
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Section 7. Actions as Trustee. Except as otherwise

specifically provided in this Declaration, the Board, acting

on behalf of the Association and all Owners, shall have the
exclusive right to bind such parties in respect to all matters
affecting insurance carried by the Associlation, the settlement
of a loss claim, and the surrender, cancellation, and modifica-
tion of all such insurance, in a manner satisfactory to seventy-
five.percent (75%) of the mortgagees of Units who have filed
requests under Section 4. of this Article to the extent such
mortgagees desire to participate. Duplicate originals or
certificates of all policies of fire and casualty insurance
carried by the Association and of all renewals thereof, together
with proof of payment of premiums, shall be delivered by the
Association to all mortgagees who have requested the same in

writing.

Section 8. Annual Insurance Review. The Board shall

review the insurance carried by the Association at least annually,
for the purpose of determining the amount of casualty and

fire insurance referred to in Section 1. above. The Board shall
obtain a current appraisal of the full replacement value of the
buildings and improvements in the Project, except for foundations
and footings and masonry walls, without deduction for deprecia-
tion, by a qualified independent insurance appraiser prior to

each such annual review.

Section 9. Required Waiver. All policies of physical

damage insurance shall provide for waiver of the following
rights, to the extent that the respective insurers would have

the rights without such waivers:

{(a) Subrogation of claims against the tenants

of the Unit Owners;

(b) Any defense based on co-insurance;

~ e —n o W o e
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{c) Any right of set-off, counterclaim,
apportionment, proration or contribution by reason of other

insurance not carried by the Association;

C e s oy vt
. d
-

{d) Aany invalidity, other adverse effect or

defense on account of any breach of warranty or condition caused
' by e Association, any Owner or any tenant of any Owner, or gt
arysing from any act, neglect, or omission of any named insured,

or the respective agents, contractors and employees of any insured;

(e) Any right of the insurer to repair, rebuild i
or replace, and, in the event the building is not repaired, '
rebuilt or replaced following loss, any right to pay under the
insurance an amount less than the replacement value of the i

improvements insured or the fair market value thereof; ;

(f) Notice of the assignment of any Owner of its

% interest in the insurance by virtue of a conveyance of any

! Unit; and :

f (g) Any right to require any assignment of any

nmortgage to the insurer.

3
‘ Section 10. Increased Insurance Premiums. Any :

increase in insurance premiums over the normal or standard

premium costs which results from an Owner's use shall be paid

for by said Owner within ten (10) days after the Association

._.J delivers to the Owner a certified statement from the Association's

insurance carrier stating that the rate increase was caused

- solely by an activity of the Owner on the premises.

;
{
ARTICLE IX i
\ b
PROHIBITION AGAINST SEVERABILITY g
OF COMPONENT INTEREST IN CONDOMINIUM 1

-~ - 4
- E
The undivided interest or interests in the Common :

Area established hereby and the fee title to the regpective 4
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Units conveyed therewith together with any exclusive easements
appurtenant to each Unit shall not be separated, severed or

separately conveyed, encumbered or otherwise transferred and

each such undivided interest in the Common Area shall conclusively

be deemed to be conveyed, transferred or encumbered with its
respective Unit even though the description in the instrument of

conveyance or encumbrance may refer only to the Unit. It is

intended hereby to restrict severability of the various components

of a Condominium in the manner provided by Section 1355(g) of
the Civil Code of California. Nothing herein contained shall
be construed to preclude an Owner of any Unit from creating a
co~tenancy in the ownership of a Unit with any other person or

persons.

ARTICLE X
DESTRUCTION OF IMPROVEMENTS

Section 1. Restoration of Projects. Except as

otherwise provided in this Declaration, in the event of any
destruction of any portion of the Project, it shall be the duty
of the Association to restore and repair the same to its former
condition, as promptly as practical. The.proceeds of any
insurance maintained pursuant to this Declaration shall be used
for such purpose, unless otherwise provided herein. The Board
shall be authorized to have prepared the necessary documents

to effect such reconstruction as promptly as practical. The

Project shall be reconstructed or rebuilt substantially in

accordance with the Condominium Plan and the original construction

plans if they are available, unless changes recommended by the

Board shall have been approved in writing by members holding

seventy-five percent (75%) of the voting power of the Association.

In the event that the amount available from the proceeds of
such insurance policies for such restoration and repair shall

be at least eighty-five percent (85%) of the estimated costs of
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restoration and repair, a special assessment of the Unit Owners,
with the Owner of each Unit contributing the percentage as

specified in Exhibit "B" attached hereto, may be levied by the i
Board to provide the necessary additional funds for such

reconstruction over and above the amount of any insurance

proceeds available for such purpose. In the event that the
amount available from the proceeds of such insurance policies

for such restoration and repair shall be less than eighty-five
percent (85%) of the estimated cost of restoration and repair,
the Owners, by the vote of not less than seventy-five percent
(75%) of the voting power of the Association present and entitled
to vote, in person or by proxy, at a duly constituted meeting of
the Members of the Association, together with the approval of E
the holders of all mortgages of record upon Units in the Project, £
may determine that the Association shall be authorized to

proceed with such restoration and repair. In which event the f
Association shall in fact proceed to repair and restore the
premises. If the Owners and their mortgagees fail to elect to
repair and restore as provided above, the Owners shall proceed

as provided in Section 2. below.

Section 2. Sale of Project. A certificate of the %

resolution authorizing such reconstruction shall be filed :
with the San Diego County Recorder within six (6) months from

the date of such destruction and in the event of a failure to

e . Yot o a

record such certificate within said period, it shall be
conclusively presumed that the Owners have determined not to

rebuild said improvements. In such event, the proceeds of any

[PSPRRPE P e )

insurance carried by the Association shall be divided among the
Owners of each specific Unit based upon the respective fair market

value that each of the Condominiums bears to the total fair

L

market value of all of the Condominiums in the Project sharing
in the distribution. The proportionate value of the Owners
of the respective Condominiums for purposes of this Section
shall be based on the respective fair market value of each
Unit at the time of the destruction as determined by the Board

based on an appraisal prepared by an independent appraiser 3
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who is an M.A.I. member of the American Institute of Real

Estate Appraisers.

Section 3. Right to Partition. No Ownexr shall have

the right to partition of his interest in his Unit and there
shall be no judicial partition of the Project, or any part
thereof, except that in the event that a certificate of a
regsolution to rebuild or restore has not been recorded as
provided above within six (6) months from the date of any
partial or total destruction, or if restoration has not actually
commenced within said period, then conditions for partition as
set forth in the California Civil Code and Code of Civil
Procedure shall be deemed to have been satisfied. Nothing herein
shall be deemed to prevent partition of a contenancy of any Unit.
Except as provided above, each Owner and the successors of each
Owner, whether by deed, gift, devise, or by operation of iaw,

for their own benefit and for the Units and for the benefits of
all other Owners, specifically waive and abandon all rights,
interests and causes of action for a judicial partition of the
tenancy in common ownership of the Project and do further
covenant that no action for such judicial partition shall be

instituted, prosecuted or reduced to judgment.

Section 4. Interior Damage. Restoration and repair

of any damage to the interior of any individual Unit, ineluding
without limitation all fixtures, cabinets and improvements

therein together with restoration and repair of all interior
paint, wall coverings and floor coverings, shall be made by and

at the individual expense of each Owner of the Unit so damaged.

In the event of a determination to rebuild the Project after
partial or total destruction, as provided in this Article, such
interior repair and restoration shall be completed as promptly

as practical and in a lawful and workmanlike manner, in accordance

with plans approved by the Board, as provided herein.

Section 5. Notice to Unit Owners and Listed Mortgagees.

The Board, immediately upon having knowledge of any damage or
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destruction to the Project, the building, the Unitse, the Common
Areas, or any portion thereof, shall promptl& notify all affected
Owners, all affected holders of first mortgages on Units in the
Froject and all other affected mortgagees who have filed a
written request for such notice with the Board. In the event
of a determination to rebuild the Project after partial or total
destruction as provided in this Article, the number of Units
in the Project as rebuilt may not exceed the number of Units

as shown on the Condominium Plan.

ARTICLE XI
EMINENT DOMAIN

Section 1. Definition. The term "taking" as

used in this Article shall mean condemnation by eminent domain,

or by sale under threat thereof, of all or a part of the Property.

Section 2. Authority of the Board. In the event of

a taking, the Board shall, subject to the right of all holders
of mortgages who have requested the right to join the Board in
the proceedings, represent all of the Owners in an action to
recover all awards. No Member shall challenge the good faith
exercise of the discretion of the Board in the fulfilling of
its duties under this Article. The Board is further empowered,
subject to the limitations herein, as and shall be the sole
representative of the Owners, in all aspects of condemnation

proceedings not specifically covered herein.

Section 3. Distribution of Proceeds. 1In the event

of a taking, the Board shall distribute the award forthcoming
from the taking authority according teo the provisions of this
Section after deducting therefrom fees and expenses related to
the condemnation proceeding including, without limitation,

reasonable attorneys' and appraisers' fees and court costs.

. - - "
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In the event that the taking is by judgment of condemnation and
said judgment apportions the award among the Owners and their
regspective lenders, the Board shall distribute the amount
remaining after such deductions among such Owners and their

lenders on the allocation basis set forth in such judgment. 1In

the event that the taking is by sale under threat of condemnation,

or if the judgment of condemnation faile to apportion the award,
the Board shall distribute the award among the Owners and their
individual lenders as their respective interests may appear.
The proportionate interest of the Owners of the respective
Condominiums sharing in any such award shall be based upon the
respective fair market value that each of the Condominiums
bears to the total fair market value of all of the Condominiums
in the Project sharing the distribution. The proportionate
value of the Owners of the respective Condominiums for purposes
of this Section shall be based upon the respective fair market
value of each Unit at the time of the destruction as determined
by the Board based on an appraisal prepared by an independent
appraiser who is an M.A.I. member of the American Institute of

Real Estate Appraisers. In addition, all of the conditions for

partition as provided by California law shall be deemed to have been

satisfied and the right of any Owner to partition his Unit

through legal action shall forthwith revive.

ARTICLE XII
RIGHTS OF MORTGAGEES

Notwithstanding any provisions to the contrary as may
be provided elsewhere in the Declaration, Mortgagees shall have

the following rights:

Section 1. Notice of Default. Any Mortgagee on a

Unit shall be entitled to receive upon written request to the
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Associlation written notification from the Association of any
default by the Owner of such Unit in the performance of such

Owner's obligations under this Declaration or the Association's

By~-Laws which are not cured within thirty (30) days f£from the

date of such default.

Section 2. Assessments on Foreclosure. Any Mortgagee

which comes into possession of any Unit pursuant to the remedies
provided in the Mortgage, including, but not by way of limitation,
deeds in lieu of foreclosure, or through foreclosure of the ;
Mortgage, shall take title to such Unit free of any claims for g
unpaid assessments or charges against such Unit which accrued

prior to the time the Mortgagee acquired title to the Unit.

However, from the date of obtaining title to the Unit, Mortgagee

shall be deemed an Owner and shall be liable thenceforth for

all assessments set forth in this Declaration.

Section 3. Reguired Consent of Owners. Unless at

least seventy-five percent (75%) of the voting power of the
Owners and seventy-five percent (75%) of the first mortgagees
have given their prior written approval, the Association shall

not be entitled to:

(a) Change the prorata interest or obligations

of any Unit for (i) purposes of levying assessments and charges

or allocating distributions of hazard insurance proceeds or
condemnation awards, or (ii) determining the prorata share of

Ownership of each Unit in the Common Areas

g e rm . 4 =

(b) By act or omission seek to abandon or

terminate the Condominium status of the Project;

(c) By act or omission seek to abandon, partition,

subdivide, encumber, sell or transfer the Common Areas of the
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Project. The granting of easements for public utilities or for
other public purposes consistent with the intended use of the
Common Areas of the Project shall not be deemed a transfer

within the meaning of this provision; and

(d) Use hazard insurance proceeds for losses to
any Common Area property (whether to Units or to Common Areas)
for other than the repair, replacement or reconstruction of
such improvements, except as provided by statute in case of

substantial loss to the Unit and/or Common Areas of the Project.

Section 4. Examination of Books and Records. All

Mortgagees of individual Units shall have the right to examine

the books and records of the Association.

Section 5. Priority on Distribution of Proceeds. No

Owner or any other party shall have priority over any rights of
any Mortgagees on an individual Unit pursuant to their Mortgages
in the case of a distribution to Owners of insurance proceeds
or condemnation awards for losses to or a taking of the Units

and/or Common Areas.

Section 6. Notice of Condemnation. The Association

shall provide written notice to all Mortgagees who have filed a
written request for such notice with the Board on individual

Units of any condemnation proceedings affecting the Project.

Section 7. Attendance at Meetings. Because of its

financial interest in the Project, any Mortgagee may appear at
meetings of the Owners or of the Board to draw attention to
violations of this Declaration which have not been corrected
or made the subject of remedial proceedings or assessments but

may not vote at said meetings.
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Section 8. Priority of Mortgage Lien. No breach of

the covenants, conditions or restrictions contained in this
Declaration, nor the enforcement of aﬁy lien provisions created
herein, shall affect, impair, defeat or render invalid the lien
of any mortgage or deed of trust made in good faith and for
value, but all of said covenants, conditions and restrictions
shall be binding upon and effective against any Owner whose
title is derived through foreclosure or trustee's sale, or

otherwise, with respect to a Unit.

Section 9. Priority of this Article. If there is

any conflict between the provisions of this Article and any
other provision of this Declaration, the provisions contained

in this Article shall control.

Section 10. Filing Notice. A Mortgagee shall be

entitled to receive any notice which this Declaration requires
the Association to deliver to Mortgagees if such Mortgagee, or
its mortgage servicing contractor, has delivered to the Board a
written notice stating that such Mortgagee is the holder of a
Mortgage. Wherever the approval of all of a specified percentage
of Mortgagees is required pursuant to this Declaration, it

shall be deemed to mean the vote or approval of all or a
specified percentage only of those Mortgagees which have
delivered such notice to the Board. Notwithstanding the
foregoing, if any right of a Mortgagee under this Declaration

is conditioned on a specific written request to the Association,
in addition to having delivered the notice provided in this
Section, a Mortgagee must also make such request, either in a
separate writing delivered to the Association or in the notice
provided above in this Section in order to be entitled to such
right. Except as provided in this Section, a Mortgagee's rights

pursuant to this Declaration, including without limitation the

-q9-
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priority of the lien of Mortgages over the lien of Assessments
levied by the Association hereunder, shall not be affected by
the failure to deliver a notice to the Board. Any notice or
request delivered to the Board by a Mortgagee shall remain
effective without any further action by such Mortgagee for so
long as the facts set forth in such notice or request remain

unchanged.

ARTICLE XIII
DURATION AND AMENDMENT

Section 1. Duration. This Declaration shall continue

in full forxce for a term of fifty (50) years from the date
hereof, after which time the same shall automatically be extended
for successive periods of ten (l10) years, unless a Declaration
of Termination is recorded in the public records of San Diego
County, California, meeting the reguirements of an amendment to
this Declaration as set forth in Section 2. of this Article.
There shall be no severance by sale, conveyance, encumbrance orx
hypothecation of an interest in any Unit from the concomitant
Membership in the Association, as long as this Declaration

shall continue in full force and effect.

Section 2. Amendment. Notice of the subject matter

of a proposed amendment to this Declaration in reasonably
detailed form shall be included in the notice of any meeting of
the Association at which a proposed amendment is to be con-
sidered. A resolution adopting a proposed amendment may be
proposed by an Owner at a meeting of Members of the Association.
The resolution shall be adopted by approval of Owners in the
aggregate owning not less than seventy-five percent (75%) of
the voting power of the Asgociation, provided, however, so long

as there are still two classes voting, the Declaration may not
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be amended without the vote or written consent of the prescribed
percentage of both classes of membership. Further, this amendment
provision shall not be amended to allow amendments by the assent
or vote of less than seventy-five percent (75%) of the Owners.

A copy of each amendment shall be certified by at least two (2)
officers of the Association and the amendment shall be effective
when the Certificate of Amendﬁent is recorded in the public

records of San Diego County, California.

Section 3. Protection of Declarant. Notwithstanding

any other provision in this Declaration, the prior written
approval of the Declarant, as developer of the Project, will be
required before any amendment which would impair or diminish

the rights of Declarant to complete the Project shall become

effective.

ARTICLE XIV
GENERAIL PROVISIONS

Section 1. Legal Proceedings. Failure to comply
with any of the terms of this Declaration and regulations
adopted pursuant thereto by an Owner, his guests, employees,
customers, invitees or tenants, after compliance with the admin-
istrative procedures and remedies set forth herein and in the By-
Laws of the Association shall be grounds for relief which shall
include, without limiting same, an action to recover sums due
for damages, injunctive relief may be sought by Declarant, the
Board, or, if appropriate, by an aggrieved Owner. Failure to
enforce any provisions hereof shall not constitute a waiver of the
right to enforce said provision or any other provision hereof.
Any Owner (not at the time in default hereunder) or Declarant
shall be entitled to bring an action for damages against any
defaulting Owner, and in addition may enjoin any violation of

this Declaration. Any judgment rendexred in any action or

Bl
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proceeding pursuant thereto shall include a sum for attorneys!'
fees in such amount as the Court may deem reasonable in favor
of the prevailing party, as well as the amount of any delinquent
payment, interest thereon, costs of collection and court costs.
Each remedy provided for in this Declaration shall be cumulative

and not exclusive or exhaustive.

Section 2. Severability. The provisions hereof

shall be deemed independent and severable, and the invalidity
or partial invalidity or enforceability of any one provision or
portion hereof shall not affect the validity or enforceability

of any other provisions hereof.

Section 3. Interpretation. The provisions of this

Declaration shall be liberally constructed to effectuate their
purpose of creating a uniform plan for the creation and

operation of a commercial Condominium development and for the
maintenance of Common Areas, and any violation of this Declaration
shall be deemed to be a nuisance. The Article and Section
headings, title and captions have been inserted for convenience
only, and shall not be considered or referred to in resolving
questions of interpretation or construction. As used herein,

the singular shall include the plural and the masculine, feminine

and neuter shall mean the same.

Section 4. Construction and Sales by Declarant.
Nothing in this Declaration shall limit and no Owner shall do
anything which shall interfere with, the right of Declarant to
alter any of the improvements on the Property, the Common Areas,
and the Units owned by Declarant, or to construct such additional
improvements as Declarant deems advisable prior to completion
and sale of the last Condominium in the entire Project. This
Declaration shall not limit the right of Declarant at any time

prior to acquisition of title by a purchaser from Declarant to
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establish on the Project additional easements, reservations and
rights of way to itself, to utility companies, or to others as
may from time to time be reasonably necessary to the proper

development and disposal of the Project. Prospective purchasers

and Declarant shall have the right to use all Common Areas for !
access to the sale facilities of Declarant. Declarant may use
any Unit(s) owned by Declarant as sales offices or model

complexes, and Declarant shall be entitled to the exclusive use

of the facilities on the Common Areas, without costs, in order

to dispose of the Project as provided herein. Declarant reserves
the right to alter its plans and designs as it deems appropriate.
Declarant need not seek or obtain the approval of the Board in
connection with any improvement constructed or altered by

Declarant in the Project.

Section 5. Use of Common Area Facilities. The Board

shall have the reasonable right to establish additional reasonable
restrictions on the time and manner of use of said Common Area

facilities and to modify and amend same from time to time.

Section 6. Recordation of Notice of Breach. The

Board may at any time that it deems a breach of the provisions
of this Declaration has occurred, execute, acknowledge and
record in the Office of the County Recorder of San Diego County,
a Notice of Claim of Breach setting forth the facts of such
breach, describing the Unit or Units upon which such breach has
occurred and setting forth the name or names of the Owner or

Owners thereof. Such notice, upon being recorded, shall be -
notice to all persons of such breach, provided an action has
been commenced within sixty (60) days after the recording of

such notice to establish such breach; if not such action shall

e e e b e+

have been commenced within such sixty (60) day period, then

1
|
i
such notice shall be of no force and effect whatsoever, and ,g
the breach set forth in said notice shall be presumed to have 5

been remedied.
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Section 7. Violation Constitutes Nuisance. The

result of every action or omission whereby any restriction

herein contained is violated in whole or in part is hereby
declared to be and to constitute a nuisance, and every remedy
allowed by law or equity against an Owner, either public or
private, shall be applicable against every such result and may
be exercised by the approving agent or by‘any Owner of property

subject to these restrictions.

Section 8. Controlling Documents. If there occurs

any gquestion of ambiguity pertaining to an interpretation of
this Declaration, the Articles of Incorporation or the By-Laws
of the Association, this Declaration shall be considered the

controlling document, and the terms and provisions shall prevail.

THIS DECLARATION has been executed on the date first

written above.

INVESTCAL DEVELOPMENT CO.,
a California corporatior

i
|
i
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STATE OF CALIFORNIA )
) sS.
COUNTY OF SAN DIEGO )
On June 9, 1981 r before me,

the undersigned, a Notary Public in and for said County and
State, personally appeared WILLIAM C. DOLAN, known to me to
be the Vice President and EDWARD H. SIBBETT, known to me to
be the Secretary of the corporation that executed the
within instrument, and known to me to be the persons who
executed the within instrument on behalf of the corporation
therein named, and acknowledged to me that such corporation
executed the within instrument pursuant to its By~Laws or a
resolution of the Board of Directors.

WITNESS my hand and official seal.

s
QFFICIAL SEAL
PATRICIA M. GREEN
NOTARY PUBLIC - CALIFORNIA
PRINCIPAL OFFICE IN
SAN DIEGO COUNTY
if Expizes September 21, 1984
T M e e S

Notary Public in and for said
State and County
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EXHIBIT "A"

-»
.
P L VPRI T4 1

The Southwesterly 219.55 feet of the Northeasterly 413.55
fee of Lot 9 in the City of San Diego Industrial Park
Unit No. 2., in the City of San Diego, County of San
Diego, State of california, according to map thereof

No. 4113, filed in the Office of the County Recorder

of San Diego County, March 12, 1959.
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. EXHIBIT B
i Percentage
: Of Total Annual
Approximate Approximate and Special
Total Interior Interior Square Assessments
Square Footage to Nearest Attributable
Bldg Unit Footage 50 Square Feet . Unit to Unit
: 8855 A 488,44 500 10 1.351%
i B 543.02 550 11 1.485
: Cc 543,99 550 1l 1.485
{ D 487.47 500 10 1.351
: E 490.71 500 10 1.351
: F 489,69 500 10 1.351
. G 595,92 600 12 1.622
; H 486,17 500 10 1.351
. 8859: . A 943.71 950 19 2.568
B 974.89 950 19 2.568
C 963,68 950 19 2.568
‘ D 963,68 950 19 2.568
' . E 963.68 950 19 2.568
8861;: A 94224 950 19 2.568
B 975.37 950 19 2.568
C 971.96 950 19 2.568
D 974.40 950 19 2,568
E 945,66 950 19 2.568
8863 A 940.30 950 19 2.568
B 940.30 950 19 2.568
C 940.30 950 19 2.568
D 940,30 950 19 2.568
E 1048.45 1050 21 2.837
i 8865: A 486.50 500 10 1.351
. B 544.96 550 11 1.485
; o 544,96 550 11 1.485
; D 486.50 500 10 1.351
; E 486.50 500 10 1.351
; F 544.96 550 11 1.485
H G 544,96 550 11 1l.485
| H 486.50 500 10 1,351
. 8869: A 945,17 950 19 2.568
. B 974.89 950 19 2.568
i c 974.40 950 19 2.568
: D 974 .40 950 19 2.568
] E 940.78 850 19 2.568
' 8871: A 964.66 950 19 2.568
: B 964.66 950 19 2.568
C 964,66 950 19 2,568
D 971.48 950 19 2.568
E 944.19 950 19 2.568
8873 A 961.73 950 19 2.568
B 962,22 950 19 2.568
‘ C 962.22 950 19 2.568
' D 961.73 950 19 2.568
; E 961.73 950 _19 2.568
t TOTAL 740 100%
i‘ (9\ 81-
0
N¢ 242889
’
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' EXHIBIT C :
! Percentage '
: of Total Annual
i Votes and Special Restroom :
; Per Assessments Attributable 3 !
E Bldg Unit Unit to Unit
| 8855: A 10 5.952%
‘ B 11 . 6.548
} c 11 6.548
i D 10 5.952
} E 10 5.952
'5 F 10 5.952
: G 12 7.144
{ ~ H 10 5.952
‘ 8865: A 10 5.952
' B 11 6.548 ,
(o] 11 6.548 .
D 10 5.952
B 10 5.952 !
F 11 6.548 3
. G 11 6.548 ;
{ H 10 5.952
1 i
i TOTAL lé68 1008 :
)
;
b
{
;' !
%
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~RECORDED N T
RECORDING REQUESTED BY,
AND WHEN RECORDED RETURN TO: ~ BSSEP 14 AHIO:4S
Montgomery Field Business Condominium Association VERA L LYLE
c¢/o Mr. Andy Menas s
Menas Realty Company [_EW’"Y RECORﬁE_FLJ
4990 Mission Blvd. AR
S8an Diego, CA. 92109 MG i)
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PIRST AMENDMENT TO
DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
MONTGOMERY FIZLD BUSINESS CONDOMINIUM ASSOCIATION

This PFirst Amendment to the Declaration of Covenents,
Conditions and Restrictions for Montgomery Field Business
Condominium Association (hereinafter referred to as "Pirst
Amendment"”) is made with reference to the following facts:

A. on July 31, 1981, the Declaration of Covenants,
Conditions and Restrictions for the Montgomery Field
Business Condominium Association (hereinafter referred to as
the "Declaration") was recorded by Investcal Development
Company, a California corporation (hereinafter referred to
as "Declarant”) at File /Page 81-242889 of Official Records
of San Diego County.

B. By this First Amendment, members ‘representing at
least seventy-five percent (75%) of the total voting power
of the Association desire to amend certain provisions of the
Declaration.

C. Article XII1I, Section 2 of the Declaration provides
that the Declaration may be amended froem time to time by an
instrument signed by members representing at least seventy -
five percent (7:5%) of the total voting power of the
Asscciation.

D. Each of the definitions contained in this First
Ammendment shall be the same as those set forth in the
Declaration except where such term is specifically deleted,
amended or modified herein,

T T O AR ST T TR S g SR I T 'T.XEMMKS",{? |
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NOW, THEREFORE, pursuant to and in accordance with the
provisions of Article XIIXI, Section 2 of the Declartion,
the Declaration is hereby amended in the following respects:

l. Article VI, Section 1 of the Declaration is hereby
amended to add paragraphs as follows:

DEFINITION OF RETAIL ACTIVITY

“Retail activity" refers to establishments or places b '
primarily engaged in the sale or rental of tangible goods or :4

i merchandise to the public.

T

As used herein, the term "retail activity” shall include

all those uses set forth in the then current Business
Category Listing for Single Owners and for Corporations as
determined and promulgated within the “RETAIL" section by

. the City of San Diego Business Taxes Division. For purposes

: of this secticn, the City of San Diego Business Category
Listing at the time the Board adopts this amendment shall be :
utilized for said definitional purposes. The current o
Business Category Listing is included as part of this 3

- amencdment (ref pgs 4 & 5). I1f the City of San Diego adopts

7 new or additional business uses to be included within the

"RETAIL"™ category, then such new additonal business uses

shall become a part of the current listing. Further, the |

term “retail activity"” shall specifically include, but shall g

not be limited to, any food establishment, drinking {

: establishmen, and any sale of groceries,deli goods, bakery ;

! goods and liyuor of any kind within the “office units." . |

The “office units" are commonly known as 8855 and 8865

Balboa Ave., 8an Diego, CA.

R

All such "retail activity” shall be strictly prohibited
by this Declaration and any such prohibited use, which is
currently ia existance shall terminate immediately, or no
later than the expiration of any bona fide lease in
existence at the time the Board adopts this amendment.

Any questionable retail uses shall be brought to the ‘
attention of the Board for clarification prior to any . i
execution >f the lease, '

i
]' '
. {
IR !
}
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2. Article VI, Section 4 (SIGNS) of the Declaration is
hereby amended to add a paragraph as follows!

All signs, posters, displays or other advertising devices
of any character shown or displayed on any building,
structure, window, door or on any common area shall require
the prior approval of the Board. In determining whether
such sign or display meets the criteria and conforms to the
general scheme of the Project, the Board shall consider the
standards set forth in Article VII, Section 2. Any such
submittal to the Board for approval shall also conform to ‘ Hh
the requirements of Article VII, Section 1. The Board shall 1
specify by Board resolution the size, shape, color, finish, :
design and type of a standard door sign, which shall be W
uniformly applied within the Project on the front doors of 7
all units. BSucl standard door signs, which fully satisfy it
the requirements of said Board specifications shall not
require any additional Board approval. e

FOR LEASE AND FOR SALE SIGNS

When necessary, each owner is allowed to display no more .
than two professionally prepared “for lease" or "for sale”
signs upon the common area. One sign may be placed in the
planter area in front of the complex facing Balboa Ave. The
sige of this s:ign shall not exceed two feet by three feet by
1/4 inch thick., The maximum height (from the ground) of
this sign is sixz feet, A second "for lease" or "for sale”
sign may be placed upon the exterior of the unit being
advertised. This sign shall not exceed 1.5 ft. by 2.0 ft. !
by 1/4 in, thick., Any sign considered unaesthetic by the i
Board of Directors may be prohibited for use on the Common
area.

3. Article XIV, Section 3 of the Declaration is hereby .
amended to add a paragraph as follows:

BOARD OF DIRECTORS MANAGEMENT AUTHORITY

The Board shall have the discretionary management authority ‘
to make determinations as to violations of this Declaration. : ,1
Further, all covenants and restrictions in this neclatation S
shall, in adiition to any other remedy available, be : ' : C
enforceable as equitable servitudes and shall be deemed o T
appropriate, unless proven unreasonable, and shall inure to IR
the benefit of and bind all owners of separate interests in I S
the Froject. These convenants and restrictions may be - j
enforced by any owner of a separate interest or hy the - R P
Association. _ AT L';'-

4. Except as modified in this Pirst Amendment, the. . . . = o
Deciaration shall remain in full £orce and effect. : - Lo

~ ’ &
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The City of San Disgo
Buginess Taxes
1222 First Avenue, San Diego, CA 92101
P.0O. Box 121538, San Diego, CA 92112
(619) 2356173
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BUSINESS CATEGORY LISTING - For SINGLE OWNERS Only

in order for us to process your Business Tax Declaration, it is necessary that you select your Principal Business
Activity Coce from the list below. Plaase enter your salacted aumber on space #18 of your Declaration form,

RETAL (Single Owners) 8 and P &
47 LEGAL SERVICE
Seliing (oods to individusis 633 INCOME TAX PREPARATION
and hauseholds
T8 ACCOUNTING,
112 Rotk DOCR-YO-DOOR 767 ENGINEERING.
3 Rerail MAL ORDER 780 MGMT, CONSILY, PUBLIC RELAY.
2053 Re &l by VENDING MACHINE n"g ADVERTISING (ex2. diset )
EMPALOYMENT,
e e ehowraom ot TIST COMPUTER, DATA PROCESSING
Food, teverages and drugs 7173 EOUIP RENTAL fexc. comg, i)
EATING PLACE R awesn,
38 DAUNKING PLACE T oniER Smice
210 Aot GROCERY 813D BEAUYY SHOP jor BEAUTICIAN)
12 BAKEAY soing st s 8118 BARGER SHOP (or BARBER)
% Fond OTHER 1000 R34 PHOTOGRAPHIC PORTRAIY STUDIO
251 FealLIUORSTORE ol st o i
M FetalORUG STORE §557 PHYSICAL FTINESSFAGILITES
Austor.otive and servios stations. 8714 CHILD OAY CARE
B9 W CAR dester ranchiae W0 TEACHING or TUTORING
839 [SED CAR denlr fanchiss 55 COUNSELING (ex2. Nttt pract |
BT letall OTHER AUTOMOTIVE m 0
B A TIRES, ACCESS, 62 OTHER PERSONAL SERVICES
50 GASOLINE SERVICE STATION 813 AUTORENTAL WATHOUT ORIVER
Ganeral merchandiss, B339 PARKING NOT VALEY
and fumiture 554 GENERAL AUTOREPAR
IS el VARIETY STORE 687 SPECIALIZED AUTO REPAIR
01 el OTHER GEN. MERCH. OTHER ASTOMOTIVE SEVICE
376 Roiwd SHOES
T b T 15 TV, AURHO EOUIPKENT REPAT!
©9 Rewd FANLY CLOTHING 005 OTHIRELEC, EQUD. AEPAR
W64 Retal OTHER APPAREL, ACCERS. 9050 REUPHOLSTERY, FURN. REPAIR
$700  Rated FURNITURE STORE 28t OYHER EQUIPMENT REPAIR
208 Futail TV, AUD..
o R APLUANCES ooty
€17 Retal OTHER HOME FURNSHINGS
0 DENnSY
€5t Real MUSIC OR RECORDS S5 OSTEOPATHIC PHYSICIAN, SRGEON
Buiiding, herdware and garden g
" MATEIALS 1] NURSE
‘2 RaskBART,GUAS WAL S Ty e
4T Rotak HARDWARE o Mk, PRSI L FCLTY
“« 2
3 Retsd GRORISUPRLES %006 CURKC, OYHER KERTHSERVICE
pavad usen ANTIOUES
#4516 Ratai USED MERCH,
913 VIDEOTAPE RENTAL STORE
i e SUVENRS W% KOTION PCTURE THEATER
prfiweyioy ) 9656 OTHEA MOVIE, TV ACTWITY
iSO %670 BOWLING ALLEY, POOL PARLOR
prosfittani %3 PHOF, SPORTS OR PROMOTER
1 R NOBEES TOVS, D 8811 PERFORMER MUSICUAN, RELATED
5 M OERA MO SPRLY 9837 OTHER AMUSEMENY, RECREATION

PAINT, PAPER HANG CONTRACT

§5EE285R
g
i
2

OTHER BLOG TRADE CONTRACTOR

FINANCGIAL (Single Owners)
512 UEAL ESTATE AGENT, MGR
$533  BLDG OPERATOR, LESSOR
5553 ONARREAL PROP. OPER, LESSOR

g8eaaEERER
é
|
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BUSINESS CATEGORY LISTING ~ For CORPORATIONS Only

I order fo- us to process your Business Tax Declaration, it is necessary that you sslect your Principal Business

Activity Code from the list below. Plaase enter your selected number on spacs #15 of your Declarstion form.

RETAIL (Corportions)
ngmm
mobils home desiers.

5220 Fetsil BUILDING MATERIALS

5251 Fotall HARDWARE

5265 fietail GARDEN SUPP, MOB HOME
5300 Hoetil GENERAL MERCHANDISE

Food 3tores

5410 3etwit GROCERIES
5490 Retsil OTHER FOOD
Autosnotive dealers and

ervice siations

8515 MOTOR VEMICLE DEALER

$541 GASOLINE SERVICE STATION

5598 OTHER AUTOMOTIVE DEALER

Apprirel and sccessory stoves

S600 Fetell APPAREL ACCESSORIES

Furilture and home humnishings

ST0C Retait FURNITURE, FURNISH
Eatng snd drinking places

8800 EATING, DRINKING PLACE

Misc. retuil stores

5701 Retail FURNITURE

8§180 WHOLESALE ALCOMOLIC BEV
§190 WHOLESALE MiSC NON-DURABLE

" MANUFACTURING (Comoratices)

10 MANUF RUBIER
3108 MANUF OTHER LEATHER PROD
Slans, cley and procnis
s Msrmn.m
M0 MANUF CEMENY, KYDRAULIC
370 MANUF
3208 MAMF OTHER NONMETALLIC N
n—ywm

3570 MANUF MISC PRIMARY METALS
330 MARF NON FERROUS METALS

Fabricated mutal progacts
U0 MANUF CANS, CONTAINERS
S4B MANUF

20 MWANUF
S0 MANUF MISC FAS METAL PROD

Mechinery, axe, electricat
3520 MANUF FARM MACHINERY
3530 MANUF CONSTRUCTION MACH

6030 MUTUAL SAVINGS BANK
€080  BANK HOLDIRG COMPANY
G906 BAMNK, NOT MUT SAV OR NOLD
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IN WITNESS WHEREOF, the Declarant has executed this FPirst
Amendment this __)» _ day of Sept. 1989.

uoumnxqp SINESS CONDOMINIUM ASSOCIATION

Its Predident

By: %.&1&»—'
1ts Bec¥etary

STATE OF CALIFORNIA}
}ss
COUNTY OF SAN DIEGO}

On Cf//5 . 1989, before me, the undersigned, a

‘Nptary'Pyblic in and for said State, personally appeared

7 (s
personally known to me”( or proved to be on the hasis of
satisfacto:y evidence), to be e persons who executed the
within instrument as_Zhuip C.Blair President and
c1a Ve tvesn Secfetary, on behalé of the
MONTGOMERY FIELD BUSINESS CONDOMINIUM ASSOCIATION, the
corporation therein named, and acknowledged to me that such
corporation executed the within instrument pursuant to its '
By-Laws or a Resolution of its Board of Directors.

WITNESS by hand and official seal.

Signature

b i
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SECOND AMENDMENT TO DECLARATION OF RESTRICTIONS OF
COVENANTS, CONDITIONS AND RESTRICTIONS FOR:

MONTGOMERY FIELDS BUSINESS
CONDOMINIUMS ASSOCIATION

- THIS AMENDMENT TO DECLARATION OF RESTRICTIONS was approved by a written
ballot sent to the entire membership of MONTGOMERY FIELDS BUSINESS CONDOMINIUM
ASSOCIATION. ' "

WITNESSETH

WHEREAS, MONTGOMERY FIELDS BUSINESS CONDOMINIUM ASSOCIATION,
a California non-profit corporation, has responsibility for the management and control of certain real
property located in San Diego County State of California, which is more particularly described as:

The Southwesterly 215.55 jeet of the Northeasterly 413.55 feet of Lot 9 in the City
of San Diego Industrial Park Unit No. 2., in the. City of San Diego, County of San
Diego, State of California, according to map thereof No. 4113, filed in the Office of
the County Recorder of San Diego County, March 12, 1959.

WHEREAS, said property is subject to certain covenants, conditions, restrictions,
reservations, liens and charges as set forth in the Declaration of Covenants, Conditions and
Restrictions for MONTGOMERY FIELDS BUSINESS CONDOMINIUM ASSOCIATION,
executed by Investcal Development Company, a California corporation and recorded on July 31,
1981 as File/Page No. 81-242889 in the Office of the County Recorder of San Diego County and
as subsequently amended.

WHEREAS, X111, Section 2 of said Declaration provides that they may be amended at any
time by an instrument in writing approved by owners of at least seventy five percent (75%) or more
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of the Units located on the real property, which said written instrument shall become effective upon
recording of the same in the County Recorder’s Office of the County of San Diego, California.

NOW, THEREFORE, the Association hereby declares that the Declaration shall be amended
as follows: :

Article IV, Section 3 is deleted in its entirety and the following is substituted in its place:

Section 3.  Repair and Maintenance of the Units by Owners. Except
to the extent that the Association is obligated herein to maintain a portion of a Unit,
each owner shall maintain, repair, replace and restore all portions of his Unit
including, without limitation, the heating and air conditioning components.
Notwithstanding any provisions in this Declaration to the contrary, the Owner shall
also maintain, repair, replace and restore all heating and air conditioning components
located outside the Unit, including but not limited to heating and air-conditioning
ducts, shafts, piping, chutes, conduits and wires. Additionally, each Owner shall
keep and maintain the interior walls, ceilings, windows, floors and doors in a clean,
sanitary and attractive condition. All such repairs and maintenance pursuant to this
Section shall be subject to the rules therefore as the Association may from time to
time establish. With respect to window glass, each Owner shall be responsible and
shall pay for the cleaning and the repair and replacement of all window glass.

CERTIFICATION OF PRESIDENT

I, the undersigned, do hereby certify that:

L I am the duly elected and acting President of MONTGOMERY FIELDS BUSINESS
CONDOMINIUMS ASSOCIATION, a California nonprofit corporation; and

2. Thaton _JU Ly / f, 1999, a written ballot of the membership was concluded

. 3
at which time seventy five percent 2‘7—5%) or more of the membership voted in favor of the

amendment to the Declaration of Restrictions which is contained in this document.

IN WITNESS WHEREOF, I have hereunto subscribed my name this 0= day of
/2224 e 1999

Préside'nt,
CONDOMINIUMS ASSOCIATION
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ACKNOWLEDGMENT

State of California )
) s.s.
County of San Diego )

On«’Q«//LZ,’}ZM /3, /ﬁﬁ?before me, ({///E;, /Q/ /&// 72, aNotary Public in and for
said Counfy and State, personally appeared - Zzdr /427977 o/ RAF74r ,
personally known to me (er.proved.on the-basis-of'satisfactory-evidenee) to be the person(s) whose
name(s) is/are subscribed to the within instrument and acknowledged to me that@he/;chey executed
the same in Hisher/their authorized capacity(ies), and that by fiisther#their signature(s) on the

instrument the person(s , or the entity upon behalf of which the person{s) acted, executed the
\ Y \>/
Instrument.

SRR

. .J. DE GANO
D il 2
= NIRRT ccum,‘r?r“A Q

@(/9—‘ /\:)// i j(lj/ﬁZ’?’Zd [Seal] |

KMASSOOMONT-FLD.39ACCR.AMD

WITNESS my hand and official seal.
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‘When Recorded, Return To:

MONTGOMERY FIELD BUSINESS
CONDOMINIUMS ASSOCIATION
¢/o Epsten Grinnell & Howell APC
10200 Willow Creek Rd., Suite 100
San Diego, California 92131

. 2015 AMENDMENT TO DECLARATION OF COVENANTS, CONDITIONS AND
RESTRICTIONS FOR
MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION

NOTICE
(Govt, Code §12956.1)

IF THIS DOCUMENT CONTAINS ANY RESTRICTION BASED ON
RACE, COLOR, RELIGION, SEX, GENDER, GENDER IDENTITY,
GENDER EXPRESSION, SEXUAL ORIENTATION, FAMILIAL STATUS,
MARITAL STATUS, DISABILITY, GENETIC INFORMATION,
NATIONAL ORIGIN, SOURCE OF INCOME AS DEFINED IN
SUBDIVISION (P) OF SECTION 12955, OR ANCESTRY, THAT
RESTRICTION VIOLATES STATE AND FEDERAL FAIR HOUSING
LAWS AND IS VOID, AND MAY BE REMOVED PURSUANT TO
SECTION 129562 OF THE GOVERNMENT CODE. LAWFUL
RESTRICTIONS UNDER STATE AND FEDERAL LAW ON THE AGE OF
OCCUPANTS IN SENIOR HOUSING OR HOUSING FOR OLDER
PERSONS SHALL NOT BE CONSTRUED AS RESTRICTIONS BASED
ON FAMILIAL STATUS.




THIS AMENDMENT is made on this 13th day of February, 2015, by MONTGOMERY
FIELD BUSINESS CONDOMINIUMS ASSOCIATION, a California nonprofit mutual benefit
corporation ("Association"), with reference to the following:

RECITALS

A. The Association is a corporation whose Members are the Owners of all the Office
Units and Industrial Units within that certain real property in the City of San Diego, County of
San Diego, State of California, more particularly described in Exhibit “A” attached hereto and
made a part hereof (hereinafter “Property”).

B. The Property was developed in part as a “Commercial or Industrial Common
Interest Development™ as defined in section 6531 of the California Civil Code, and as a
“Condominium Project” as defined in section 6542 of the California Civil Code, and currently
consists of Office Units, Industrial Units and Exclusive Use Areas as shown on the
“Condominium Plan” recorded July 31, 1981 as Document No. 81-242888 in the San Diego
County Recorder’s Office.

C. The Property is currently subject to the covenants, conditions, restrictions, rights,
reservations, easements, equitable servitudes, liens and charges set forth in the “Declaration of
Covenants, Conditions and Restrictions for Montgomery Field Business Condominiums” recorded
on July 31, 1981 in the Official Records of the San Diego County Recorder as Document No.
81-242889 (“Declaration”), and all amendment thereto, including but not limited to the First
Amendment to Declaration recorded September 14, 1989 as Document No. 1989-495903, and
the Second Amendment to Declaration recorded on August 24, 1999, as Document No.
1999-0582901.

D. The Association and its Members desire to amend the Declaration as set forth
below. By this 2015 Amendment, members representing at least seventy-five percent (75%) of
the total voting power of the Association desire to amend certain provisions of the Declaration.

E. Article XIII, Section 2 of the Declaration provides that the Declaration may be
amended from time to time by an instrument signed by members representing at least seventy -
five percent (75%) of the total voting power of the Association.

F. The undersigned President and Secretary of the Association certify that at the time
the ballots were counted the number of members in good standing and entitled to vote on matters
related to the Association at the Special Meeting was 740. The undersigned President and
Secretary of the Association certify that, to the best of their knowledge, the affirmative vote or
written consent of at least the required percentage of Association Members has been obtained. The
vote was 660 in favor of approval and 40 disapprovals, a total of 700 ballots were submitted out of
total possible 740 eligible voters;

F. Each of the definitions contained in this 2015 Amendment shall be the same as

those set forth in the Declaration except where such term is specifically deleted, amended or
modified herein.
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G. Notwithstanding any other provisions in the Declaration, the provisions of this
Amendment shall apply and shall prevail in any inconsistency between this Amendment and the
Declaration.

NOW, THEREFORE, pursuant to and in accordance with the provisions of Corporations
Code Section 7513 and Article X111, Section 2 of the Declaration, the Declaration is hereby
amended as stated below:

Article VI, of the Declaration of Covenants, Conditions and Restrictions for
Montgomery Field Business Condominiums, shall be amended to add the following language to
the “Use Restrictions™:

Section 20. Cultivation, Manufacture, Possession, Processing, Sale
and/or Distribution of Marijuana Prohibited. The Association hereby
implements a program to prohibit the use of Units for the consumption,
cultivation, manufacture, processing, possession, sale and/or distribution of
marijuana and/or cannabis-related or -containing products (“Marijuana
Activities”) and/or the operation of a medical marijuana collective, a medical
marijuana cooperative, or a medical marijuana dispensary (collectively “Medical
Marijuana Distributors”), The Association and its members have determined the
following:

(a) Restrictive covenants pertaining to private land use (CC&Rs) are
permitted to be more restrictive than public laws and zoning uses. Mullaly v. Ojai
Hotel Co. (1968) 266 CA2d 9. To the extent such uses are permitted by law, the
owners of this development have determined to make clear their desire to prevent
uses which may otherwise be permissible at law. Accordingly, while Article VI,
Sections 1 and 16, of this Declaration likely provide the Association with
independent and adequate authority to restrict any and all activity related to
marijuana, the threat posed by the possible presence of persons or businesses
geared to Marijuana Activities or operations of Medical Marijuana Distributors,
warrants additional clarity in this Declaration and the owners accordingly wish to
prohibit all such activities to the greatest possible extent;

(b)  Marijuana Manufacture, Cultivation, Possession and Distribution
violates federal law. (21 USC Section 841(a)(1).)

(¢)  The presence of Marijuana Activitics and/or operations of Medical

Marijuana Distributors, would increase the likelihood of crime on the Property;
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(d)  The presence of a Marijuana Activities and/or the operation of
Medical Marijuana Distributors would likely create parking and traffic flow
problems for all Members;

(¢)  The carrier of the Association’s master hazard insurance policy has
informed the Members that the increased hazard presented by Marijuana
Activities and/or the presence of Medical Marijuana Distributors due to high theft
rates, break-ins, flammable products (i.e. THC methane wax extraction) and any
manufacturing exposure could cause a claim to be denied and subject all Members
of the Association to uncovered financial loss;

€3] The carrier of the Association’s master hazard insurance policy has
further informed the Members that associations whose units are involved in the
sale or distribution of medical marijuana are ineligible for insurance coverage;

(8)  The presence of Marijuana Activities and/or the presence of
Medical Marijuana Distributors would likely decrease the property value of all
Units;

()  The California Supreme Court has concluded, “[N]either the
[Compassionate Use Act of 1996 (Health & Safety Code § 11362.5) (“CUA™)]
nor the [Medical Marijuana Program (Health & Safety Code § 11362.7 et seq.)
(“MMP”)] expressly or impliedly preempts the authority of California cities and
counties, under their traditional land use and police powers, to allow, restrict,
limit, or entirely exclude facilities that distribute medical marijuana, and to
enforce such policies by nuisance actions....[The CUA and the MMP]remove
state-level criminal and civil sanctions from specified medical marijuana
activities, but they do not establish a comprehensive state system of legalized
medical marijuana; or grant a “right” of convenient access to marijuana for
medicinal use; or override the zoning, licensing, and police powers of local
jurisdictions; or mandate local accommodation of medical marijuana
cooperatives, collectives, or dispensaries.”(City of Riverside v. Inland Empire
Patients Health & Wellness Center, Inc., 56 Cal. 4th 729, 762-763 (Cal. 2013).)

Therefore, notwithstanding anything in this Declaration to the contrary,
the use of any Unit for consumption, cultivation, manufacture, processing,

possession, sale and/or distribution of marijuana and/or cannabis-related or -
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containing products (“Marijuana Activities™) and/or the operation of a medical
marijuana collective, a medical marijuana cooperative, or a medical marijuana

dispensary (collectively “Medical Marijuana Distributors™), is prohibited.

IN WITNESS WHEREOF, the undersigned have executed this 2015 Amendment to
Declaration of Covenants, Conditions and Restrictions for Montgomery Field Business
Condominiums Association, on this z44 , day of February, 2013.

MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION,
a California nonprofit mutual benefit corporation

By: /}% gy:ﬁo‘wwém/?fé&

41, [BUEAKD wSk-g/ President

A Notary Public or other officer completing this certificate verifies only the
identity of the individual who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity of that document,

STATE OF CALIFORNIA )
) ss.
COUNTY OF SAN DIEGO )
n ed . A , 2015 before me, [} ¢ o , Notary Public, personally

appeared _ Do) B trak owsk and fdward Juins , proved to me on the basis
of satisfactory evidence to be the persons whose names are subscribed to the within instrument and
acknowledged to me that they executed the same in their authorized capacities, and that by their
signatures on the instrument the persons, or the entity upon behalf of which the persons acted,
executed the instrument.

I cettify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

Witness my hand and official seal.

%" T

Notary Public

S50 A CARO DELCASTILLO:
g d B COMMISSION# 2039859 <
NOTARY PUBLIC
SAN DIEGO COUNTY, CAUFORN!A’%
Commission Expireg:. AUG. 31, 2017 2

id

gi il UPT1 B
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EXHIBIT A
LEGAL DESCRIPTION

The Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 in the City of San Diego
Industrial Park Unit No. 2., in the City of San Diego, County of San Diego, State of California,

according to map thereof No. 4113, filed in the Office of the County Recorder of San Diego
County, March 12, 1959.

Assessor’s Parcel Numbers: 369-150-13-01 through 369-150-13-46
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CERTIFICATE OF BOARD PRESIDENT AND SECRETARY
OF
MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION

A California Nonprofit Mutual Benefit Corporation

We, the undersigned, do hereby certify:

That we are the duly elected President and Secretary, respectively, of Montgomery Field
Business Condominiums Association, a California non-profit, mutual benefit corporation.

That the foregoing 2015 Amendment to Article VI of the “Declaration of Covenants, Conditions
and Restrictions for Montgomery Field Business Condominiums,” recorded on July 31, 1981 in
the Official Records of the San Diego County Recorder as Document No. 81-242889, was
approved by a majority vote of the membership on February 13, 2015 and was recorded on

A a4, 2015 as Document No. 2015 i in the Official Records of San
Diego County, California, and affects the real property legally described in Exhibit A to the 2015
Amendment.

MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION
a California nonprofit mutual benefit corporation

e T
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