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1 ina M. Austin (SBN 246833) 
E-mail: gaustin@austinlegalgroup.com 

2 amara M. Leetham (SBN 234419) 
E-mail: tamara@austinlegalgroup.com 

3 USTIN LEGAL GROUP, APC 
3990 Old Town Ave, Ste A-112 

4 San Diego, CA 92110 
Phone: (619) 924-9600 

5 Facsimile: (619) 881-0045 
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ttorneys for Defendants 
San Diego United Holdings Group, LLC, Ninus Malan 

d Balboa Ave Cooperative 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO- CENTRAL DIVISION 

MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION, a 
California Nonprofit Mutual Benefit 
Corporation, 

Plaintiff, 

vs. 

BALBOA AVE COOPERATIVE, a 
California corporation; SAN DIEGO 
UNITED HOLDINGS GROUPS, LLC, a 
California limited liability company; 
NINUS MALAN, an individual; RAZUKI 
INVESTMENTS, LLC, a California 
limited liability company; SALAM 
RAZUKI, an individual; and DOES 1 
through 25, inclusive; 

Defendants. 

I, Tamara M. Leetham, declare: 

CASE NO. 37-2017-00019384-CU-CO-CTL 

DECLARATION OF TAMARA M. 
LEETHAM IN SUPPORT OF DEFENDANTS' 
OPPOSITION TO PLAINTIFF'S 
APPLICATION FOR ENFORCEMENT OF 
SETTLEMENT 

[IMAGED FILE] 

JUDGE: Hon. Ronald L. Styn 
DATE: January 10, 2019 
TIME: 8:30 a.m. 
DEPT: C-74 

1. I am over the age of 18 and I am not a party to this action. I have personal 

knowledge of the facts stated in this declaration. If called as a witness, I would testify 

competently thereto. I provide this declaration in support of defendants San Diego United 

Holdings Group, LLC, Balboa Ave Cooperative, and Ninus Malan's opposition to plaintiff 
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Montgomery Field Business Condominiums Association's ("Association" or "Plaintiff") 

application for enforcement of settlement agreement ("Plaintiffs Application"). 

2. On or about May 26, 2017, the Association filed a complaint in the Superior Court 

of California, County of San Diego, case number 37-2017-000193 84-CU -CO-CTL, styled as 

"Montgomery Field Business Condominiums Association v. Balboa Ave Cooperative, et. al." (the 

"Complaint"). Attached to my declaration as Exhibit A is a true and correct copy of the 

Association's Complaint. 

3. The Complaint alleged that Balboa Ave Cooperative, San Diego United Holdings 

Group, LLC, Ninus Malan, Razuki Investments, LLC, and Salam Razuki, were in breach of the 

Association's Covenants, Conditions and Restrictions (CC&Rs). Specifically, the Complaint 

alleged it was a violation to operate a commercial cannabis business on the real property located 

at 8863 Balboa Ave, Suite E, and 8861 Balboa Ave, Suite B, San Diego, CA 92123 (hereinafter 

the "Balboa Dispensary"). 

4. On or about February 13, 2018, the parties to this dispute entered into a Settlement 

Agreement (the-"Agreement"), which established terms to resolve this lawsuit. Attached to my 

declaration as Exhibit B is a true and correct copy of the Agreement. 

5. Concurrently with signing the Agreement, the parties signed a Stipulation for 

Entry of Judgment Upon Default (the "Stipulation") and Order thereon. Attached to my 

declaration as Exhibit C is a true and correct copy ofthe Stipulation. 

6. In or about July 2018, defendant Salam Razuki sued defendants Ninus Malan, San 

Diego United Holdings Group, LLC, and Balboa Ave Cooperative (among others) alleging claims 

to the Balboa Dispensary, which is currently pending before the honorable Eddie C. Sturgeon in 

Department 67 of the San Diego Superior Court, entitled Razuki v. Ninus Malan, et al., case 

number 37-20l8-00034229-CU-BC-CTL ("Razuki Lawsuit"). 

7. In the Razuki Lawsuit, I represent the same parties that I represent in this lawsuit 

e.g. Balboa Ave Cooperative, San Diego United Holdings Group, LLC, and Ninus Malan. 

8. Since the Razuki Lawsuit was commenced, the law in motion has been intense and 

hotly contested and the parties have been in court more than half a dozen times, in front of three 
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different judges (Judge Medel, Judge Strauss, and Judge Sturgeon) litigating a preliminary 

injunction that includes a receivership. The Razuki Litigation, and more specifically the Court 

appointed receiver, has severely and detrimentally impacted my clients' ability to perform the 

Agreement in this case. 

9. On or about August 20,2018, in the Razuki Litigation, Judge Sturgeon granted a 

temporary restraining order that appointed a man named Michael Essary (the "Receiver") as a 

Receiver over numerous cannabis related entities including Balboa Ave Cooperative and San 

Diego United Holdings Group. (See Declaration of Michael Essary filed concurrently herewith.) 

10. On or about September 7,2018, Judge Sturgeon granted a preliminary injunction 

that continued the receivership, and which was reduced to a signed Order Confirming Receiver 

and Granting Preliminary Injunction (the "Order" or "Receiver Order") on September 26,2018. 

(See Essary Declaration.) 

11. Prior to the receivership, my clients paid the amounts due under the Agreement. 

Since the Court appointed receiver took over, the Receivership has drained my clients' resources 

and has left my clients unable to perform under the Agreement. The Receivership expenses, and 

the Razuki Litigation, rather than the businesses themselves, has taken priority over all other 

expenses and has caused significant hardship. 

12. On numerous occasions, I have notified the Court that the Receivership expenses 

pose a threat of irreparable hann to the businesses under its control. The Balboa Dispensary has 

been driven to insolvency and was forced to close its doors. Attached to my declaration as Exhibit 

D is a true and correct copy of the email notification of the Balboa Dispensary's closure. 

13. I tried to impress upon all the parties in the Razuki Litigation, including the 

Receiver, the profound importance of paying under the Agreement. As early as October 2, 2018, 

Ninus Malan notified the Receiver of obligations to the Association. Attached to my declaration 

as Exhibit E, is a true and correct copy of one such email communication. However, the Receiver 

has not made any payments to the Association as required by the Agreement. 

14. With the Receiver Order in place, it is out of Mr. Malan's control to ensure that the 

Association's obligations are paid in a timely manner. 
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15. On or about, October 30,2018, Mr. Malan, San Diego United Holdings Group, 

and Balboa Ave Cooperative, among other defendant entities subject to the Receiver Order, 

appealed the Receiver Order. Attached to my declaration as Exhibit F is a true and correct copy of 

the Notice of Appeal. 

16. On or about December 14,2018, Plaintiff submitted its ex parte Application for 

Enforcement of Settlement and Entry of Stipulated Judgment in this matter. Attached to my 

declaration as Exhibit G is a true and correct copy of Plaintiff s Application. 

17. On or about December 17, 2018, the Court set appellate bond amounts for the 

defendants, and defendant entities in the Razuki Litigation subject to the Receiver Order. 

Attached to my declaration as Exhibit H is a true and correct copy of the Court's Minute Order. 

18. The Receiver Order will be vacated upon the defendants posting appeal bonds to 

stay enforcement of the Order while their appeal is pending. (Exhibit H). 

19. Relief from the Receiver Order will return control of the Balboa Dispensary, and 

its revenues, to San Diego United Holdings Group. It will also unburden the Balboa Dispensary 

from paying the onerous costs of the Receiver arid his counsel. 

20. Without the Receivership in place, the Balboa Dispensary can once again prioritize 

payment ofthe Association's expenses as it always did before the Receivership was ordered. 

21. However, unless and until defendants to the Razuki Litigation post an appeal bond, 

my clients have no control over their businesses and all fiduciary responsibility for ensuring my 

clients perform is vested with the Receiver. 

I declare under penalty of perjury under California state law that the foregoing is true and 

correct. Executed in San Diego, California, on January 2, 2019. 
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Gina Austin! Tamara M. Leetham 
Attorneys for Ninus Malan, San Diego 
United Holdings Group, LLC, and Balboa 
Ave Cooperative 
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Rian W. Jones, Bar No. 118830 
Mandy D. Hexom, BarNo. 216390 
EPSTEN GRINNELL & HOWELL APC 
10200 Willow Creek Road, Suite 100 
San Diego, California 92131 
(858) 527-01111 Fax (858) 527-1531 
rjones@epsten.com 
mhexom@epsten.com 

Attorneys for Plaintiff, 
6 MONTGOMERY FIELD BUSINESS 

CONDOMINIUM OWNERS ASSOCIATION 

ELECTRONICALLY FILED 
Superior Court of California, 

County of San Diego 

0512612011 at 01 : 15 :02 PM 
Clerk of the Superior Court 

By Laura Melles, Deputy Clerk 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION, a 
California Nonprofit Mutual Benefit 
Corporation, 

Plaintiff, 

v. 

BALBOA AVE COOPERATIVE, a 
16 California corporation; SAN DIEGO 

UNITED HOLDINGS GROUP, LLC, a 
17 California limited liability company; NINUS 

MALAN, an individual; RAZUKI 
18 INVESTMENTS, LLC, a California limited 

liability company; SALAM RAZUKI, an 
19 individual; and DOES 1 through 25, 

inclusive, 
20 

21 
Defendants. 

22 Plaintiff alleges the following: 

CASE NO. 37-2017-00019384-CU-CO-CTL 

COMPLAINT FOR INJUNCTIVE RELIEF 
AND DAMAGES FOR BREACH OF 
GOVERNING DOCUMENTS AND 
NUISANCE 

23 PARTIES 

24 1. Plaintiff, MONTGOMERY FIELD BUSINESS CONDOMINIUMS 

25 ASSOCIATION, (hereinafter "Association") is, and at all times mentioned herein was, a 

26 California nonprofit mutual benefit corporation, organized and existing under the laws of the 

27 State of California, with its principal place of business in the City of San Diego, County of San 

28 Diego, State of California. 
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2. Plaintiff is and was an "association," as presently defined in Civil Code section 

2 628 which was created for the purpose of managing a "Commercial or Industrial Common 

3 Interest Development," as defined in Civil Code section 6531 and a "Condominium Project" as 

4 defined in Civil Code section 6542, which consists of certain commercial real property, 

5 including 62 office and industrial units, located in the City of San Diego, within the County of 

6 San Diego, State of California (hereinafter "Property" or "Project"). The Association's 

7 members are owners of all of the office and industrial units within the Project. 

8 3. Association is informed and believes, and thereon alleges, that Defendant 

9 BALBOA AVE COOPERATIVE (hereinafter "Balboa Ave Coop"), is and was a California 

10 corporation organized under the laws of the State of California and under the California 

11 Consumer Cooperative Corporation Law and is operating its business within the Association, 

12 located in the City of San Diego, State of California. The Association is informed and believes 

13 and thereon alleges that the Balboa Ave Coop is a lessee, tenant, occupant, or guest of the 

14 other Defendants and it operates its marijuana dispensary, collective, or cooperative from one 

15 or two units within the Association as further described and defined herein as the "Units." 

16 4. Association is informed and believes, and thereon alleges, that Defendant SAN 

17 DIEGO UNITED HOLDINGS GROUP, LLC (hereinafter "SD United") is and was a limited 

18 liability company organized under the laws of the State of California. SD United conducts 

19 business in the City of San Diego, State of California, and at all times mentioned herein, is and 

20 was the owner of two units (from March 20, 2017 through the present date) within the 

21 Association, located at and commonly known as 8863 Balboa Avenue #E, San Diego, 

22 California 92123 (hereinafter "Unit #1") and 8861 Balboa Avenue, Suite B, San Diego, 

23 California 92123 (hereinafter "Unit #2"). Unit #1 and Unit #2 are collectively referred to 

24 herein as the "Units." SD United does business as and is the alter ego of Defendant, BALBOA 

25 AVE COOPERATIVE. 

26 5. Association is informed and believes, and thereon alleges, that Defendant 

27 NINUS MALAN (hereinafter "Malan") is and was an individual residing in the County of San 

28 Diego, State of California, and is the alter ego of and owner officer, principal, partner, 
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1 member, employee and/or agent of Balboa Ave Coop and SD United, as well as the Chief 

2 Executive Officer and, based on information and belief, is and was the member and single 

3 manager of SD United. 

4 6. Association is informed and believes, and thereon alleges, that Defendant 

5 RAZUKI INVESTMENTS, LLC (hereinafter "Razuki Investments") is and was a limited 

6 liability company organized under the laws of the State of California. Razuki Investments 

7 conducts business in the City of San Diego, State of California, and at times mentioned herein, 

8 is and was the owner of the Units from October 16,2016 through March 19,2017 and is the 

9 alter ego of and owner, officer, principal, partner, member, employee and/or agent of Balboa 

10 Ave Coop. 

11 7. Association is informed and believes, and thereon alleges, that Defendant 

12 SALAM RAZUKI (hereinafter "Razuki") is and was an individual residing in the County of 

13 San Diego, State of California, and is the alter ego of and owner, officer, principal, partner, 

14 member, employee and/or agent of Balboa Ave Coop. Furthermore, the Association is further 

15 informed and believes, and thereon alleges, that Razuki is a member and single manager of 

16 Razuki Investments. Razuki also holds himself out as the owner and/or operator of Balboa Ave 

17 Coop. 

18 8. Association is informed and believes, and thereon alleges, that the Defendants 

19 created a number of corporate entities that all share series of characteristics that define them all 

20 as alter egos of Balboa Ave Coop, as they were formed to avoid debts and obligations. The 

21 Association is further informed and believes, and thereon alleges, that Defendant entities SD 

22 United and Razuki Investments have ownership interests in Balboa Ave Coop. The 

23 Association is further informed and believes, and thereon alleges, that the individual 

24 Defendants, Malan and Razuki are owners, officers, principals, partner, members, employees 

25 and/or agents of Balboa Ave Coop, Razuki Investments, and SD United. 

26 9. Plaintiff is informed and believes, and thereon alleges, that there exists, and at 

27 all relevant times mentioned herein, there existed a unity of interest and ownership between 

28 and among Balboa Ave Coop, SD United, Malan, Razuki Investments, and Razuki such that 
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any individuality and separateness between them has ceased, and all of these Defendants are 

2 the alter egos of each other. 

3 10. The true names and capacities, whether individual, corporate, associate or 

4 otherwise, of Defendants sued herein under Code of Civil Procedure section 474 as DOES 1 

5 through 25 are unknown to Association, who therefore sues said Defendants by such fictitious 

6 names. Association will seek leave of court to amend its pleadings to set forth the true names 

7 and capacities of such fictitiously named Defendants when their identities become known to 

8 Association. 

9 11. Association is infonned and believes, and thereon alleges that each of the 

10 fictitiously named Defendants are responsible in some manner for the events and happenings 

11 herein referred to, and proximately caused the injury and damages to Association as herein 

12 alleged. 

13 12. Association is infonned and believes, and thereon alleges, that at all times herein 

14 mentioned, each of the Defendants herein was the alter ego, agent, servant, representative, 

15 officer, manager, member, and/or employee of each of the remaining Defendants, and was acting 

16 within the scope and purpose of such agency, service and/or employment. 

17 JURISDICTION AND VENUE 

18 13. San Diego County Superior Court, Central Division is the proper venue to 

19 enforce the restrictive covenants and equitable servitudes in the above-captioned matter because 

20 it is the county in which the property subject to the restrictive covenants and equitable servitudes 

21 (pursuant to the Association's recorded CC&Rs) is located. Furthermore, the conduct that is in 

22 violation of the CC&Rs was committed within the City of San Diego, State of California, and 

23 the real property at issue are located in the City of San Diego, State of California. 

24 ALLEGATIONS COMMON TO ALL CAUSES OF ACTION 

25 Ownership of the Units 

26 14. SD United is the current record owner of the Units located within the 

27 Association. SO United took title to the Units by way of a Grant Deed recorded on March 20, 

28 
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2017 in the San Diego County Recorder's Office as Document No. 2017-0126556, a true and 

2 correct copy of which is attached hereto as Exhibit A and is incorporated herein by reference. 

3 15. The Units are encumbered by a Deed of Trust and Assignment of Rents in favor 

4 of Defendant, Razuki Investments, beneficiary, recorded on March 20,2017, in the San Diego 

5 County Recorder's Office as Document No. 2017-0126557, a true and correct copy of which is 

6 attached hereto as Exhibit B and is incorporated herein by reference. Prior to ownership of the 

7 Units by SD United, Razuki Investments was the owner of the Units from October 18, 2016 

8 through March 19, 2017. (A true and correct copy of the Grant Deed to Razuki Investments, 

9 LLC recorded on October 16,2016, in the San Diego County Recorder's Office as Document 

10 No. 2016-0559367 is attached hereto as Exhibit C and is incorporated herein by reference.) 

11 Governing Documents and the Association's Right and Authority to Enforce 

12 16. The Association's Project and its units are subject to the terms and conditions 

13 of various covenants, conditions, restrictions, rights, reservations, easements, equitable 

14 servitudes, liens and charges set forth in the Association's "governing documents," as defined 

15 in Civil Code section 6552, which include, among other things, the following: (a) "Bylaws of 

16 Montgomery Field Business Condominiums Association" ("Bylaws") dated August 18, 1981, 

17 a true and correct copy of which is attached herewith as Exhibit D and is incorporated herein 

18 by reference; (b) "Declaration of Covenants, Conditions and Restrictions for Montgomery Field 

19 Business Condominiums" ("CC&Rs") recorded on July 31, 1981 as Document No. 1981-

20 242889 in the San Diego County Recorder's Office, a true and correct copy of which is 

21 attached hereto as Exhibit E and is incorporated herein by reference; (c) the First Amendment 

22 to Declaration recorded September 14, 1989 as Documents 1989-495903 in the San Diego 

23 County Recorder's Office ("First Amendment"), a true and correct copy of which is attached 

24 herewith as Exhibit F and is incorporated herein by reference; (d) the Second Amendment to 

25 Declaration recorded on August 24, 1999 as Document Number 1999-0582901 in the San 

26 Diego County Recorder's Office ("Second Amendment"), a true and correct copy of which is 

27 attached herewith as Exhibit G and is incorporated herein by this reference; and (e) the 2015 

28 Amendment to Declaration recorded on March 2, 2015 as Document Number 2015-0093872 
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in the San Diego Recorder's Office ("2015 Amendment"), a true and correct copy of which is 

2 attached hereto as Exhibit H and incorporated herein by reference. The Bylaws and CC&Rs, 

3 and its amendments attached herewith as Exhibits A through H are sometimes collectively 

4 referred to herein as the "Governing Documents." 

5 17. The Governing Documents touch and concern the entire condominium project 

6 and run with the land. The Governing Documents are binding on all parties having any right, 

7 title or interest in any property within the Association, as if they had personally executed it. The 

8 Governing Documents are also binding on all lessees of any units within the Association's 

9 Project. 

10 18. The aforementioned CC&Rs and it amendments were executed and recorded for 

11 the benefit of the members of Association, to enhance and protect the value, desirability and 

12 attractiveness of the Association, to provide architectural control, and to enforce the governing 

13 documents of the Association. (Ex. E, CC&Rs, Preamble, Secs. D, E, Art. IV, Sec. 1, pg. 20.) 

14 All amendments to the CC&Rs, including the 2015 Amendment, were executed, recorded, are 

15 reasonable, and made part of the Governing Documents of the Association in accordance with, 

16 in compliance with, and pursuant to applicable law and the Association's Governing Documents. 

17 19. The Governing Documents create and establish the Association as the 

18 governing body for the management, administration, and operation of the Association. Civil 

19 Code section 6856(a) states in relevant part, "The covenants and restrictions in the declaration 

20 shall be enforceable equitable servitudes, unless unreasonable, and shall inure to the benefit of 

21 and bind all owners of separate interests in the development ... " (Cal. Civ. Code § 6856(a).) 

22 The equitable servitudes doctrine is also set forth on page 2 of the CC&Rs. Pages 8 and 11 of 

23 the CC&Rs require owners to follow the covenants, conditions and restrictions set forth in the 

24 CC&Rs. (Ex. E, CC&Rs, Art. II, Sec. 2, pg. 8; Art. II, Sec. 8. pg. 11.) 

25 20. The Association's CC&Rs are entitled to a presumption of reasonableness. 

26 (Nahrstedt v. Lakeside Village Condominium Association (1994) 8 Cal.4th 361, 380.) The 

27 CC&Rs, including the 2015 Amendment to the CC&Rs, are enforceable equitable servitudes 

28 that run with the land, which are permitted to be more restrictive than public zoning laws and 
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1 public zoning decisions. (Mullaly v. Ojai Hotel Co. (1968) 266 Cal.App.2d 9.) 

2 21. The operation and maintenance of a marijuana dispensary, collective, or 

3 cooperative is not a permitted use of the Units and is strictly prohibited within the Association 

4 and within any unit subject to the restrictive covenants and equitable servitudes of the Governing 

5 Documents of the Association as further set forth herein. I Defendants are in breach of 

6 Association's Governing Documents by the following: (i) operating a marijuana dispensary, 

7 collective or cooperative which includes the consumption, cultivation, manufacture, possession, 

8 processing, sale and/or distribution of marijuana within the Units, among other marijuana 

9 activity; (ii) failing to obtain written approval by a majority of the Board of Directors of the 

10 Association prior to obtaining a use variance from the City of San Diego; (iii) occupying or 

11 using the Units for a high hazard purpose or manner resulting in a high likelihood of uninsurable 

12 losses to the Association or resulting in the Association's insurance policies from being 

13 cancelled or not renewed; and (iv) making alterations or modifications of the Association's 

14 common areas without prior approval of the Board of Directors. 

15 22. Association, through its Board of Directors, is entitled to enforce the Governing 

16 Documents pursuant to Civil Code section 6856, Article IX of the Bylaws, and Article IV 

17 Section 1 of the CC&Rs. (Ex. E, CC&Rs, Art. IV, Sec. 1, pg. 20; Ex. C, Bylaws, Art. IX, pg. 

18 10.) To illustrate, the CC&Rs provide the following: 

19 All powers relating to the management, operations and 
maintenance of the Project and of the Common Area, as well as 

20 certain rights, duties and powers relating to the individual Units, 
as hereinafter set forth, shall be vested in the Association and in 

21 its Board. The specific and primary purposes and powers of the 
Association and its Board are to provide architectural control of 

22 the Property, manage the Project, and the Common Area, and to 
enforce the provision of this Declaration and the Association's 

23 Articles and By-Laws, and any other instruments relating to the 
management and control of the Association and the Property. 

24 

25 

26 

27 

28 

(Ex. E, CC&Rs, Art. IV, Sec. 1 pg. 20.) The Bylaws provide similarly: 

I A "restriction" on real property is defined as a "limitation on, or provision affecting, the use 
of real property in a deed, declaration, or other instrument, whether in the form of a covenant, 
equitable servitude, condition subsequent, negative easement, or other form of restriction." 
(Cal. Civ. Code §784.) The "covenants and restrictions in the [CC&RS] shall be enforceable 
equitable servitudes ... " (C.C. § 6856(a).) 
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1 The Board sha1l have the power and authority to enforce the 
provisions of the Declaration, these Bylaws and any rules and 

2 regulations promulgated by the Board .. .In the event the Board 
commences any legal action to enforce any provisions of the 

3 Declaration, these Bylaws or any rules and regulations, the 
Association shall be entitled to reasonable attorneys' fees and 

4 court costs. 

5 (Ex. D, Bylaws, Art. IX, pg. 10.) Furthennore, the CC&Rs pennit the Association to file a 

6 lawsuit to enforce the governing documents and to seek injunctive relief. (Ex. E, CC&Rs, Art. 

7 XIV, Sec. 1, pg. 51.) Should injunctive relief not be granted by the court, the Governing 

8 Documents of the Association and the ability of associations to govern and restrict uses within 

9 an association become meaningless or extremely difficult to enforce for a nonprofit 

10 corporation, and the owners will be left unprotected from the direct and indirect negative 

11 effects associated with reasonable, unpennitted, and incompatible uses within their 

12 Association. Absent injunctive relief, the Association will be irreparably hanned and the 

13 ongoing violations will continue to hann the owners of the Association and the Association 

14 itself. 

15 23. Article II, Section 8 of the CC&Rs provide that each owner of a unit within the 

16 Association "shall be obligated to promptly fully and faithfully comply with and confinn to each 

17 and every tenn and provision of the ... By-Laws of the Association and comply with and 

18 confinn to each and every rule and regulation promulgated by the Board." (Ex. E, CC&Rs, Art. 

19 II, Sec. 8, pg. 11.) The CC&Rs further require that all leases for any units within the 

20 Association "shall be subject in all respects to and that the lessee shall abide by the provisions 

21 of [the CC&Rs], the By-Laws of the Association ... " and "any failure by the Jessee of such 

22 Unit to comply with the tenns of [the CC&Rs including the 2015 Amendment] shall constitute 

23 a default under the lease." (Ex. E, Art. VI, Sec. 10, pg. 31.) The Association is infonned and 

24 believes that Balboa Ave Coop is a lessee who is obligated to comply with the tenns of the 

25 Bylaws and CC&Rs. 

26 24. The Association is obligated by the CC&Rs to maintain insurance coverage for 

27 the benefit of the Association's Property and the Owners. The CC&Rs require that the 

28 Association "maintain such policy or policies of insurance ... together with such other types of 
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1 insurance as the Association determines is in the best interest of the Association and its 

2 Members." (Ex. E, CC&Rs, Art. IV, Sec. 2, pgs. 21-22.) Currently, and at all relevant times, the 

3 Association maintains several types of insurance coverage through Farmers and possibly other 

4 insurers in compliance with and consistent with the Governing Documents. The Association is 

5 informed and believes and thereon alleges that it will not have any insurance coverage for any 

6 claims related to or associated with the Defendants' operation of a marijuana dispensary, 

7 collective or cooperative within the Association, which the Association's insurance company 

8 categorizes as high-hazard. 

9 25. Although not required by law or the Governing Documents of the Association, 

lOon April 26, 2017, the Association and Defendants participated in confidential mediation prior 

11 to filing this lawsuit in an attempt to resolve this dispute, to no avail. 

12 FIRST CAUSE OF ACTION 

13 Breach of the Governing Documents 

14 (Against all Defendants) 

15 26. Association restates and realleges Paragraphs 1 through 25 above, and 

16 incorporates the same by reference as though fully set forth herein. 

17 27. As set forth herein above, the Association has the power and authority pursuant 

18 to the Bylaws and the CC&Rs to which the Defendants are bound to enforce its terms. 

19 Prohibited Marijuana Dispensary 

20 28. Defendants are in breach of Article VI, Section 20, as set forth in the 2015 

21 Amendment of the CC&Rs, which prohibits the consumption, cultivation, manufacture, 

22 possession, processing, sale and/or distribution of marijuana and/or cannabis-related or 

23 cannabis-containing products and/or the operation of a medical marijuana collective, a medical 

24 marijuana cooperative, or a medical marijuana dispensary within the Association including 

25 within the Units. (Ex. H, 2015 Amendment to CC&Rs, pg. 2.) Specifically, Defendants 

26 breached the CC&Rs by the engaging in the following prohibited conduct: Beginning on or 

27 about February 1, 2017 or as late of early April 2017 and continuing to the present date, 

28 Defendants and/or their employees, agents, guests, lessees, tenants, representatives, officers, 
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1 directors, owners, successors and/or assigns began the prohibited use of the Units as a 

2 marijuana dispensary, collective, or cooperative which includes the consumption, cultivation, 

3 manufacture, possession, sale and/or distribution of marijuana and/or cannabis-related or 

4 cannabis-containing products within the Association. 

5 Failure to Obtain Written Approval from Majority of the Board of Directors 

6 29. Defendants are in breach of Article VI Section 1 of the CC&Rs, which require 

7 written approval from a majority of the Board of Directors prior to an owner of a unit seeking 

8 a use variance with the City of San Diego in order for such use to be permitted under the 

9 CC&Rs. (Ex. E, Art. VI, Sec. 1, pg. 27.) Specifically, prior to February 1,2017, and no earlier 

10 than June 1,2015, Defendants, their employees, agents, guests, lessees, tenants, representatives, 

11 officers, directors, owners, successors and/or assigns, sought and/or obtained a use variance or 

12 conditional use permit from the City of San Diego without prior written approval from the 

13 Board of Directors of the Association, which is a breach of Article VI, Section 1 of the 

14 CC&Rs, making the current use of the Units by the Defendants a further breach of the 

15 CC&Rs. 

16 Prohibited Use Causing Uninsurable Losses or Adverse Action by Insurers 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

30. Defendants are in breach of Article VI, Section 12 of the CC&Rs, which 

provides the following: 

No Unit or improvements situated thereon shall be occupied or 
used for any purpose or in any manner which shall cause 
improvements to be uninsurable against any loss by fire or the 
perils of the extended coverage endorsement of the California 
Standard Fire Policy from or cause any policy or policies 
representing such insurance to be canceled or suspended or the 
company issuing the same to refuse the renewal thereof, or cause 
the premiums for such insurance to be increased. 

(Ex. E, Art. VI, Sec. 12, pg. 31.) 

31. Specifically, as a result of the Defendants' occupancy of and use of the Units for 

the purpose of a marijuana dispensary, collective, or cooperative, the Association's property, 

improvements or other insureds are uninsurable against any loss related to or arising out of the 

Defendants' marijuana dispensary, collective, or cooperative business. Furthermore, the 

- 10 -
COMPLAINT 



Association is informed and believes and thereon alleges that its policy of insurance may be 

2 cancelled, suspended, will not be renewed as a result of the Defendants' operation and use of the 

3 Units for a marijuana dispensary, collective, or cooperative, which, in turn, prohibit the 

4 Defendants from occupying or using the Units for the purposes of a marijuana dispensary, 

S collective, or cooperative. 

6 Prohibited Alterations 

7 31. Defendants are in breach of Article VI, Section 5 of the CC&Rs which prohibit 

8 an owner from destroying "any part of the Common Areas and no Common Area wall in the 

9 Project shall be pierced or otherwise altered in any way without the prior written approval of 

10 the Board." (Ex. D, Art. VI, Sec. 5, pg. 29.) In the CC&Rs, "Common Area" or "Common 

11 Areas" include all areas of the Association's property including the exterior walls, walkways, 

12 the property outside the structure, parking lots and parking areas, and all other structures or 

13 provisions within the Project. (Ex. D, CC&Rs, Art. I, Sec. 7, pg. 5.) Defendants are also in 

14 breach of Article VI, Section 17 of the CC&Rs, which provides, "No Owner shall have the 

15 right to improve decorate, remodel, alter, landscape or adorn the Common Are without the 

16 written consent of the Board." (Ex. D, CC&Rs, Art. VI, Sec. 17, pg. 33.) 

17 32. Specifically, on or about May 1, 2017 and through May 5, 2017, Defendants 

18 altered or modified the common area entrance into the Association's property without prior 

19 approval from the Association's Board of Directors in violation of Art. VI, Sections 5 and 17 

20 of the CC&Rs (hereinafter, "Driveway Alterations"). From approximately April 1, 2017 

21 through May 1, 2017, Defendants altered and modified the exterior common area walls by 

22 installing a complex security camera system with multiple security cameras on the exterior 

23 common area walls of the Association's property without the approval of the Association's 

24 Board of Directors in violation of the CC&Rs (hereinafter, "Exterior Wall Alterations"i. 

2S Defendants' construction, alteration, installation, and destruction of the common areas caused 

26 and will continue to cause damage to the Association's building and the common area 

27 

28 2 The Driveway Alternations and Exterior Wall Alternations shall be collectively referred to 
herein as the "Alterations." 
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1 driveway that was modified. At no time did Defendants submit an application to the Board of 

2 Directors of the Association for approval before commencing the Alterations. At no time did 

3 the Board of Directors of the Association approve Defendants' Alterations. Accordingly, 

4 Defendants, and each of them, are in breach of the Association's CC&Rs for making the 

5 Alterations. This conduct has proximately caused damages to the Association in an amount to 

6 be determined at the time of trial and which exceed $2,000. 

7 33. Violation of the covenants and restrictions contained in the Governing 

8 Documents by the Defendants as described herein damaged and continue to damage Association 

9 in a manner that cannot now be estimated in tenns of monetary compensation, and Association 

10 therefore has no adequate remedy at law. Continued flagrant violations of the Governing 

11 Documents will result in an equitable erosion of the covenants and restrictions contained therein, 

12 and will permanently and irrevocably damage Association and undermine its authority. 

13 34. The Association did all, or substantially all, of the significant things that the 

14 Governing Documents required it to do. 

15 35. Because Association has no adequate remedy at law, Defendants, and each of 

16 them, and their heirs, assigns and successors in interest, should be enjoined, preliminarily and 

17 pennanently, from operating the marijuana dispensary, collective, or cooperative and 

18 maintaining the property in violation of the Governing Documents, and should be further 

19 ordered to comply with the terms of the Governing Documents, as mentioned above, including, 

20 without limitation, enjoining and prohibiting Defendants, and their employees, agents, guests, 

21 lessees, tenants, representatives, officers, directors, owners, successors and/or assigns from the 

22 following conduct: 

23 (a) Any and all marijuana activity including the consumption, cultivation, 

24 manufacture, possession, processing, sale and/or distribution of marijuana 

25 and/or cannabis-related or cannabis-containing products and/or the operation 

26 of a medical marijuana dispensary, collective, or cooperative within the 

27 Units and within the Association including the common areas and from any 

28 office or industrial unit within the Association; 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 36. 

(b) Any and all advertising, in any manner, including on the Internet and all 

internet-based applications, the existence of any commercial, retail, 

collective, cooperative, or group established for the consumption, 

cultivation, manufacture, possession, sale, and/or distribution of marijuana, 

including any marijuana dispensary, collective, or cooperative at the Units 

and/or within the Association; and 

(c) Any and all further modifications, improvements or destruction of the 

Association's property and/or common areas without prior written Board 

approval and require Defendants to submit plans along with a written 

application for the Alterations that have already been perfonned by 

Defendants including the Driveway Alterations and Exterior Wall 

Alterations. 

As a proximate result of Defendants' breach of the Governing Documents, 

14 Association has incurred, and will continue to incur, attorneys' fees, costs and expenses in 

15 connection with the enforcement of the Governing Documents and Defendants' violation 

16 thereof, all of which shall be established in an amount according to proof at trial. Association is 

17 entitled to recover its fees and costs pursuant to Article XIV, Section 1 of the CC&R.s, Article IX 

18 of the Bylaws, and Civil Code section 1717. 

19 SECOND CAUSE OF ACTION 

20 Nuisance 

21 (Against all Defendants) 

22 37. Association restates and reaUeges Paragraphs through 36 above, and 

23 incorporates the same by reference as though fully set forth herein. 

24 

25 

26 

27 

28 

38. Article XIV, Section 7 of the CC&Rs provides, in part: 

The result of every act or omission whereby any restriction 
herein contained is violated in whole or in part is hereby 
declared to be and to constitute a nuisance, and every remedy 
allowed by law or equity against an owner, either public or 
private, shall be applicable against every such result and may be 
exercised by the approving agent or by any Owner of property 
subject to these restrictions. 
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(Ex. E, CC&Rs, Art. XIV, Sec. 7, pg. 54.) 

2 39. As a result of Defendants' conducted mentioned in the first cause of action which 

3 are violations of the Governing Documents as set forth herein, Defendants conduct constitutes a 

4 nuisance. Defendants' continued marijuana activity within the Association and from within the 

5 Units, and performing the Driveway Alterations and Exterior Wall Alterations without Board 

6 approval and in violation of the Governing Documents, is offensive and harmful to the 

7 Association and its members and owners, and this conduct is interfering with the Association's 

8 ability to govern and control the use, occupancy and enjoyment of the Association's Property. 

9 This harmful and wrongful conduct is also interfering with the Association's owners' use or 

10 enjoyment of their individual units and common areas of the Association. The ongoing 

11 violations of the Governing Documents by Defendants, including the operation of the marijuana 

12 dispensary, collective, or cooperative are a continuing nuisance that interferes with the value, 

13 desirability and tranquility of the Association, and interferes with the peace and enjoyment of the 

14 other owners within the Association. 

15 40. The Association and the other owners within the Association did not consent to 

16 Defendants' operation of the marijuana dispensary, collective, or cooperative, nor did the 

17 Association consent to the Defendants' alterations to the common areas of the Association, 

18 which interfered with the business of the Association's owners. The Association, its owners, and 

19 the owners' commercial tenants reasonably relied on the covenants and restrictions set forth in 

20 the CC&Rs, which requires owners and their lessees to comply with the Governing Documents 

21 of the Association. The continued flagrant violation of the Governing Documents by Defendants 

22 will result in an equitable erosion of the covenants contained therein, and will permanently and 

23 irrevocably damage the Association and undennine its authority. Accordingly, Defendants' 

24 continuing violation has damaged and continues to damage the Association in a manner that 

25 cannot now be estimated in tenus of monetary compensation. As such, the Association therefore 

26 has no adequate remedy at law. 

27 41. As a result, any ordinary person or a board of directors and owners within an 

28 association would be reasonably annoyed by Defendants' violations. 
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42. There is no public benefit to Defendants' failure to comply with the Governing 

2 Documents. Defendants' violations result in harm to every owner and lessee within the 

3 Association, and Defendants should be required to remedy these violations, as set forth in 

4 paragraph 1 of the prayer below, in order to abate the nuisance. 

5 43. Association requests the cost of any abatement related to the unauthorized 

6 modifications ordered by this court shall be awarded as damages against Defendants in an 

7 amount to exceed $2,000. 

8 44. Any order entered by this court, granting Association the right to abate the 

9 nuisance, should not obviate Defendants' requirement to comply with a duly entered order of 

10 this court to cure the violations. 

11 45. As a proximate result of Defendants' breach of the Governing Documents, 

12 Association has incurred, and will continue to incur, attorneys' fees, costs, and expenses in 

13 connection with the enforcement of the Governing Documents and Defendants' violations 

14 thereof, all of which shall be established in an amount according to proof at trial. Association is 

15 entitled to recover its fees and costs pursuant to Article XIV, Section 1 of the CC&Rs, Article IX 

16 of the Bylaws, and Civil Code section 1717. 

17 PRAYER 

18 WHEREFORE, Plaintiff Montgomery Field Business Condominiums Association prays 

19 judgment against Defendants, and each of them, as follows: 

20 1. For a preliminary and permanent injunction against Defendants, and their 

21 employees, agents, guests, lessees, tenants, representatives, officers, directors, owners, 

22 successors and/or assigns, as follows: 

23 (a) Enjoining and prohibiting any and all marijuana activity including the 

24 consumption, cultivation, manufacture, possession, processing, sale and/or distribution of 

25 marijuana and/or cannabis-related or cannabis-containing products and/or the operation of a 

26 medical marijuana dispensary, collective, or cooperative within the Units and within the 

27 Association including the common areas and from any office or industrial unit within the 

28 Association; and 
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(b) Enjoining and prohibiting any and all advertising, in any manner, 

2 including on the Internet and all internet-based applications, the existence of any commercial, 

3 retail, collective, cooperative, or group established for the cultivation, manufacture, possession, 

4 sale, and/or distribution of marijuana, including any marijuana dispensary, collective, or 

5 cooperative at the Units and/or within the Association. 

6 (c) Enjoining and prohibiting any further modifications, improvements or 

7 destruction of the Association's property and/or common areas without prior written Board 

8 approval and requiring Defendants to submit plans and written application(s) for Board review 

9 for any alterations or improvements performed by Defendants including but not limited to the 

10 Driveway Alterations and Exterior Wall Alterations made by Defendants. 

11 2. For an order granting Association to recover the costs of abatement or, 

12 alternatively, correction of the Alterations in an amount to exceed $2,000, as a part of the 

13 monetary judgment entered herein, upon application to the Court pursuant to a memorandum of 

14 costs after judgment; 

15 3. For an order directing Defendants and their employees, agents, guests, lessees, 

16 tenants, representatives, officers, directors, owners, successors and/or assigns to comply with all 

17 provisions of the Governing Documents of the Association; 

18 

19 

4. 

5. 

For costs of suit and litigation expenses incurred herein; 

For reasonable attorneys' fees incurred herein, pursuant to Article XIV, Section 1 

20 of the CC&Rs, Article IX of the Bylaws, and Civil Code section 1717; and 

21 

22 

23 

24 

25 

26 

27 

28 

6. For such other and further relief as the Court may deem just and proper. 

Dated: May 26, 2017 EPSTEN GRINNELL & HOWELL, APC 

BY:~ 
R.Pan W. Jones 
Mandy D. Hexom 
Attorneys for Plaintiff 
MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION 
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ORDER NO. 'ftO ·nO~U ~O""'2. GRANT DEED 
esCROW NO. 146318S-CG 

TAX PARCE1.NO. 369-150-13-23 and 369-150-13-15 

The undersigned grantor declares that the documentary transfer tax is $:30Z : SO' and is 
computed on the full value of the interest of the property conveyed, or is 

X computed on the full value less the value of liens or encumbrances remaining thereon at the time of sale. 
The land, tenements or realty is located in 
__ unincorporated area -!- city ~S~an~Di..;:..·e .... go"'--_:__~~__:_--------- and 
FOR A VALUABLE CONSIDERA. TION, receipt of which is hereby acknowledged, 

Razuki Investments, LLC , a California Limited Liability Company 
hereby GRANT(S) to . 

San Diego United Holdings Group, LLC , a California Limited Liability Company 

The following. described real property in the City of San Diego, County of San Diego, State of California: 
AS MORE COMPLETELY OBSCRIBED IN EXHIBIT "A" ATTACHED HERETO AND MADE APART HEREOF. 

Dated 03/0lfl017 

A DOWy public or other officer completing this certificate verifies only the 
identity of the individual who signed the document to which this certificate 
is attached, and not the truthfulness, accuracy, or validity olthat document 

STATE OF CALJ;f.ORNIA. ) 
COUNTY OF ~q ~ J2j't{1 b ) 

::1$ t~~fik5 before me, 
, Notary Public 

who proved to me on the ba$is of satis1i.ctory evidence to be the person(s) whose 
lI8!lle(s) Ware subscribed to the within iDstrumcnt and adcnowlcdged to me that 
helsb.dtbey executed the same in hislberltbcir authorized c:apacity(ics). and that by 
hislhcrfthcir signatute(s) on the Instnuncnt the person(s). or the entity upon behalf of 
which the pcrson(s) acted, executed the instrument. 

I certifY under PENALTY OF PER.JUR Y under tho laws of the State of California 
that the foregoing paragraph is tnac aad correct. 

Wl'INESS 111)' han cia! seay 
Signature Y' ........ Notary Public 

R.azuld Investments, LLC, a C8.lif1.~OtIll=· a,""*,-==::,,, 
Liability Company, 

(Notary Seal) 



NOTARY SEAL CERTIFI'CATION 

(Government code 27361.7) 

I CERTIFY UNDER PENALTY OR PERJURY THAT THE NOTARY SEAL ON THE 
DOCUMENT TO WH1CH THJS STATEMENT IS ATIACHEO READS AS FOLLOWS: 

Commission Number:' a III I U,~r Date Commision Expires: Ju I 31, d-o~ 

County Where Bond is Flied: _--J\",,-S"a:.&.l-nt..-D~I eIoQo18'i""'Q----------

Manufacturer or Ve~dor Number: ___ tJ_'N_k-'1.""----, _______ --.-, __ 

(Located on both sides of the notary seal border) 

Signature: _____________________ _ 

Arlana Serrato, DPS Agent 

Place of Execution: __ ~Sa~n~D~ie~g:llt..o __ Date: __ 3_-......;,'1_-..1-/1..:..-____ _ 
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Parcel 1: 

EXHIBIT A 
~egal Description 

The land hereinafter referred to Is situated In the City of San Diego, County of San Diego, State of CA, and Is described as 
~~: . 
A Condominium Comprised of: 

Parcel 1: 

An undivided 1/46th Interest In and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 of the City of 
San Diego Industrial Park Unit No.2, in the Cily ot San Diego, County of San Diego, State of California, according to Map 
thereof No. 4113, filed In the Office of the County Recorder of San Diego County, March 12, 1959. 

Excepting therefrom all office units and Industrial units as shown upon that certain Condonilnium Plan recortfed July 31, 
1981 as File/Page No. 81·242888 of official records. 

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking 
spaces as shown upon the Condominium Plan above referred to. 

Parcel 2: 

Unit No. 8863E as shown on the Condominium Plan referred to in Parcel 1 above. 

Parcel 3: 

The exclusive right to use anq possession of those portions of said land described in Parcel 1 above, designated as 
Parking Space Nos. E·32 and E·31. 

APN: 369·150·13·23 

Parcel 2: 
The land hereinafter referred to is situated in the City of San Diego, County of San Diego, State of CA, and Is described as 
follows: 

A Condominium comprised of: 

Parcel 1: 

An undivided 1/46ths Interest in and to the SouthWesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 91n the City of 
San Diego Industrial Park Unit No.2, In the City of San Diego, County of San Diego, State of California, according to map 
thereof No. 411.3, filed hi the Office of the County Recorder of Sah Diego County, March 12, 1959. 

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recorded July 31, 
1981 as Instrument No. 81-242888, of Official Records. 

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas deSignated as parking 
spaces Elnd airplane parking spaces as shown upon the Condominium Plan above referred to. 

Parcel 2: 

Unit 8861 B as shown on the Condominium Plan referred to In Parcel 1 above. 

Parcel 3: 

The exclusive right tb use and possessiOn of thOse portions of said llind described In Parcel 1 above, designated as 
Parking Space No. 848, 947, Airplane Parking Space No. (None). 

APN: 369-150-13·15 

Legal Description CA041().17001140-42158 
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DEED OF TRUST WITH ASSIGNMENT OF RENTS. 
(SHORT FORM) 

TlaisDeedofTrust. made this 1st day of March, 2017 , between 
San Diego United Holdings Group, LLC , a California Limited Liability Company herein called TRUSTOR . 
whose address is, 8863 BalboaAvenuc, UnitE San Diego, CA 92123 and 8861 Balboa Avenue, UnitB 'San, 

(Dumber aaclllrcct) (city) C-) (zip) " " 
ALLISON-McCLOSKEY ESCROW COMPANY, a CaIifurnia Corporatioo. herein called TRUSTEE, and 
Razuki Investments, LLC , a California Limited Liability Company herein called. BENEFICIARY, 
Witnesseth: That Trustor grants to Trustc:c in trust. with power of sale, that property in the City of San Diego of San Diego County. State of 
Califomia. described as: 

AS MORE COMPLETELY DESCRIBED IN EXHIBIT "A" ATIACHED HERETO AND MADE A PART HEREOF. . 
TIds Is a Purchase.Price Deed ofTnat 1lIc11s pen aDd aceepted upon the express provision tlaat shoaJd the property kerein before 
desc:ribed, or Ill)' part thereof. be eouveycd by trustors, either voluntarily or by operation of law. witltoat writteD eoDseDt oftke 
btaefidary, daft IlId ill tlaat evat, aU sums seenred hereby, shall, at the option of the beneficiary, beeollle immediately due aDd 
payable. 

together with the rents, Issues and profits thereof; subject, however, to the right, power and authority hereinafter given to and COI:lfetted upon 
Beneficiary to collect and apply such rents, issues and profits for the purpose of securing (1) payment of the sum of $275,000.00 witb Interest 
thereon accordiog to the terms of a promissofy note or notes of even date herewith made by Trustor, payable to order ofBcneficiary, and extensions 
or renewals thcreo~ (2) the pcrfoJmanI;e of each agreement ofTrustor ineorponIted by refereoce or c:ootained herein and (3) payment of additional 
sums and interest heRon which may hereafter be loaned to Trustor, or his successors or assigns. when evidenced by a promissory note or notes 
reciting that they are secured by this Deed ofTtust 
To protect the security of this Deed of Trust and with respect to the property above described, Trustor eXpressly makes each and all of the 
agreements, and adopts and agrees to pctform and be bound by each and all ofthc terms and provisions set forth in subdivision A of Fictitious Deed 
of Trust set forth below, and It is mutually agreed that each and all of the terms and provisions set fulth in subdivision B of the Fk:ti1ious Deed of 
Trust recorded in San Diego County August 18, 1964 in the office of tho county recotdcr ofthc county where said property is located. noted below. 
viz.: 

COUNTY: San Diego BOOK: Series 5 Book 1964 PAGE: 149774 
sball inure to and bind the parties hereto, with respect to the property above dcsaibcd. SailS agreements, terms and provisions contained in said 
subclivIsioDS A and B, (Identical in all counties,. and printed on page 2 hereof) are by the within reference thereto, incorporated herein and made a 
part of this Deed of Trust for all purposes as fully as if set fuIth at length herein, and BcneficiaIy may charge for a statement regarding the 
obligatiOll. secured hereby. provided the charge therefor docs DOt e:xcccd the nwtimum allowed by law. 
Notwithslanding the provWoos of the FICtitious Deeds of Trust refeaed to above, rate of Interest refeaed to in SubdivisiOll. A, paragraph 5 and 
Subdivision B, paragraph 6 of the Fictitious Deeds of Trust sha1I be computed at the rate of interest shown in the Note secured by this Dccd of 
Trust. 

SigPlllbtre ofTnutor 
San Diego United Holdings Group, {Le, a California 
Limited Liability Company 

BY:~ 
"'Ninus Malan, Manager 



A no1ary public or other officer. completing this certifi<:ate verifies only the 
identity of the individual who signed the cfocumont to which this certificate 
is attached. and not the truthfulness. or validity of that document. 

STATE OF CALIFORNIA. ) 
COUNTY OF 5q.,'Dit!cyo ) 

~= 
!.2.Qll _ bc:foremc, 

...... rJ:!A.L.Uo"""l-:,....J)':t~""-'~:...I:ltt~-7rA~FV~i,,;.,,.L.+ei.L...:!!: ... S ___ • Notary Public 
NiDus Malan 

who proYCd to me on the basis of satisfac:tory cvideIlcc to be the pmoD(s) whose 
naQJ.e(s) Ware subscribed to !he within Instnlment and ackDow1edgcd to me that 
hclshCfthcy exccutcd the same in hisnactJthcir authorized c:apaclty(ies), and that by 
hislherlthcir signature(s) on the instrument the person(s), or t6c critity upon behalf of 
which the persoo( s) acted. executed the iDstrument. 
I ccrtifyundcr PENALTY OF PERJURY undc:rthc Iaws of the S~ of California that 

=~ Signature ~~£i;;;t:;. Notary Public 

? ' . 

... '. '\ 

YANCY DIANORA FUENTES 
NotIfy PuIIIc • c.,... 

SI"DIttoS", COmntIt., 1121.,. _ 
CoInm. Ju/31. 

(This area for officia1 DOtariaI seal) 



· . . 
N.OTARY SEAL CERTIFICATION 

(Government code 27361.7) 

I CERTIFY UNDER PENALTY OR PERJURY THAT THE NOTARY SEAL ON THE 
DOCUMENT TO WHICH THIS STATEMENT IS ATIACHED READS AS FOLLOWS: 

Name of.the Notary:_~..:.....;.a.::..-n_G~+--D_lct_~_rl1_~~e rrh~eJ_' ____ _ 

Commission Number: d-HR'log)" Date Commislon Expires: Jul 3'. 'J-O~ 

County Where Bond. is Filed: ___ \S_Q_n_D_'{-d9L.....° ________ _ 

NNf\1 
Manufacturer or Vendor Number. ______________ _ 

(Located on both. sides of the notary seal border) 

Signature: __________ -=:::----"-_---:-_____ _ 

Ariana Serrato, DPS. Agent 

Place of Execution: _-"'S~ad!.ln'-"'D~ie'¥go __ Oate: ___ 3_-_Cf_-_I_l ____ _ 



DO NOT RECORD 

The ~ Is atop)' of SllbdNlsblsAmI B oflleliditious Deed of Trust recoRIed in each COlIn, in CaIbnia IS staled in lhefcregolng Deed ofTrustml inaJrpOllled by refI!rence in said Deed ofTMtas 
~ ~ Partllelecf as f set b1b at lengllll8lein. . 
A. To pIOIec:I. tie securly of Ills Deed ofTIUSt, T,,* aorees: 

(1) To keep SlId pIqIerty in good QIIIIIion and repalr;noI b lI!IIIOVeordemo&sll-r1dclng thereon; b ~ or ... JlIOII1PII1 and in good and MlkndeINllllel' anybuildi'lg IIhlch maybe 
ccnshdied. cIanaged or 4Iesn,ed IIIIIKln and to pay wilen due aI cIahIs for labor perbmed nI maIeri* IIJmIshad I1nror; III canpIy. allaws IIIrecting said PRlP8I¥ or I8qIIkilg q 
~ or ~ 10 be made Ihnon: not 10 commit or permit WIlSIe IIIefaot not 10 CIlIII1It, suIrer or peIlIIit ~ act upon said property In ,.... of -.10 cUOIaIe.lnfgala, ferUze. 
.... pnIIe mI do II alheracls IIIhich tom lie c:/IInI;Wor use of said p«ipI!I\' may be ~ nec:essaIY.1he spdic eruneraIons heIaIn not excIudh;Ilhe genar.d. 

(2) To IlfV'o'Ide. maInIsin nI cIelvw 10 BenaIdiIy fre IIISInnce saIIsfacIoIy 10 nI .. loss payable III BeneftciIIy. The !mUll coIeded under -r fre or oller inswInce poky may be appled by 
BenetdaIy ~ any IncII!bIedna secured hereby and in such Older as BeneIc:IaIy may tIeIem*le. or at opb of 8eneIcIary lie enIire amount so c:oIeded or lIlY p.t bRat may be released to 
Trustit. &Ich appItaIIoft or'" shall not CIIIe orwaiw any defd or rIClIIce of defd hereunder or IMIIcWe I'Irf ect delle p!IS\aItlo such notice. • 

(3) To III. It nI defencI any den or proc:eeding fIIIPOIting to arect !he seculy helllOf or lie rV* or powers of BenetcIay or Trustee: IIId 10 pay II cosIs mI expenses. including cost d 
ewIdIn:e of life and albneYs fees in a reasonable SlIm, In." such adIon orproceeding in whi:h BenefitIary or Tf1IStee II1iI)' appa. and In any sulbrougliby Benei:iaJy 10 bedose Ilia Deed. 

(4) To par. atleast MIl da)Ia befora deInqIIency II tIl(es and assessments a«ecq said properIr. ~ assassmenIs on appw1anant waIer sIodc; wilen due, II encurnInnces. c:haIges nllens, 
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reIeaiIg TIIJSIDr tam -r obIgafon het8d. may: make or do tie ... in such manner and 10 such extent as "'IIIIY deem necessay to JIIdect the seady heteof, BeneIiciay or TIUSIee 
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for." sWement~ b' by 11M n deQ at the dale heIac:I regadng fIa obIigafion secwed hIIIby any IIII1IIUIIt den1iI1ded by lie BeneIIcIiIy not 10 exceed lie maxlnulllIIowed by law at 81e 
.... wilen said staeementis demaIded. 

B. lis nUuaIy agJeed: 
(1) That any IWIRI of damages in comec:Ion will tIPJ cmIeImaIIon b" puIIIIc use of or ~ ID said JIIDIM!IIY or any pIIllleleof Is heraby assIIpId and $IIaI be pail to BeneIcIay IIfIo l11li apptf or 

,.... such IIXlIia$ NCeNad bV 111m ~ tie ... manner and willi tIII_ eII'ect IS above provided for dIsposIIion 01 pIllC8IIds of .. or oilier Insuranca 
(2) That by accepIng payment 01 .. SUIII S8QncI heIeby _as due _ BeneficiaIy does not WIiw his rV!t eiI1er 10 reqainI proqrt paymect .. u of aI oller sums so seared Of 10 dec:In 

defdtrfaikn so to pay. 
(3) That alBIrJ line or tam tina to fine, wIIKU liability IIerefor and IIIIout noIIce. upon .-lien *JII!St of geneIcBy and IJIesenIaion ci this Deed mI said note b' eoidcnelllelllo IIId wiMICIUt 
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(4) That upcn ... AlQUISt ci BaneIc:IiIy $IaIng thai aI $1IIIIS secured hereby 11M been paid. IQI upon SIm!f1der of Ills Deed and said nolle to TrusIIe tr c:neIa5on and reIenIcrI at ClIIer 
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Parcel 1: 

EXHIBIT A 
,Legal Description 

The land hereinafter referred to is situated in the City of San Diego, County of San Diego, State of CA, and is described as 
follows: 

A Condominium Comprised of: 

Parcel 1: 

An undivided 1/46th interest in and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 of the City of 
San Diego Industrial Park Unit No.2, in the City of San Diego, County of San Diego, State of California, according to Map 
thereof No. 4113, filed in the Office of the County Recorder of San Diego County, March 12, 1959. 

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recorded July 31, 
1981 as File/Page No. 81-242888 of official records. 

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking 
spaces as shown upon the Condominium Plan above referred to. 

Parcel 2: 

Unit No. 8863E as shown on the Condominium Plan referred to in Parcel 1 above. 

Parcel 3: 

The exclusive right to use and possession of those portions of said land described in Parcel 1 above, designated as 
Parking Space Nos. E-32 and E-31. 

APN: 369-150-13-23 

Parcel 2: 
The land hereinafter referred to Is situated in the City of San Diego, County of San Diego, State of CA, and is described as 
follows: 

A Condominium comprised of: 

Parcel 1: 

An undivided 1/46ths Interest In and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 91n the City of 
San Diego Industrial Park Unit No.2, In the City of San Diego, County of San Diego, State of California, according to map 
thereof No. 4113, filed in the Office of the County Recorder of San Diego County, March 12. 1959. 

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recorded July 31, 
1981 as Instrument No. 81-242888, of Official Records. 

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking 
spaces and airplane parking spaces as shown upon the Condominium Plan above referred to. 

Parcel 2: 

Unit 8861 B as shown on the Condominium Plan referred to In Parcel 1 above. 

Parcel 3: 

The exclusive right to use and posseSSion of those portions of said land described In Parcel 1 above, deSignated as 
Parking Space No. 848, 947. Airplane Parking Space No. (None). 

APN: 369-150-13-15 

Legal Descrtptlon CA0410-17001140-42158 
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TAX PARCEL NO. 369-15Q.13-15 

GRANT DEED 

The undersigned grantor declares that the documentary transfer tax is $412.50 and is 
----2L- computed on the full value of the interest of the property conveyed, or is 
__ computed on the full value less the value of liens or encumbrances remaining thereon at the time of sale, 
The land, tenements or realty is located in 
__ unincorporated area -.1L. city San Diego and 
FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, 

RICHARD P. MELOGRANO, TRUSTEE OF THE MELOGRANO TRUST DATED FEBRUARY 10,2015 

hereby GRANT(S) to 
RAZUKI INVESTMENTS, LLC A CALIFORNIA LIMITED LIABn..ITY COMPANY 

The following described real property in the City of San Diego, County of San Diego, State of California: 
PARCEL I: AN UNDNIDED J/46TH INTEREST IN AND TO THE SOUTHWESTERLY 219.55 FEET OF THE 
NORTHEASTERLY 413,55 FEET OF LOT 9 IN THE CITY OF SAN DIEGO INDUSTRIAL PART, AS MORE 
COMPLETELY DESCRIBED IN EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF. 

Dated 09/1912016 

A notary public or other officer completing this certificate verifies only the 
identity of the individual who signed the document to which this certificate 
is attached, and not the truthfulness, accuracy, or validity of that document. 

STATE OF CALIFORNIA, 
COUNTY OF SAN DIEGO ) 

) 

On 09/1912016 before me, 
_C""L:::A..:,;:U::;.=D;;.;::IA;..;;...;::;G;..:;AR;.;,C""I;;..;A'--________ • Notary Public 

personally appeared Richard P. Melograno 

who proved to me on the basis of satisfactory evidence to be the person(s) whose 
name(s) Is/arc subscribed to the within instrument and acknowledged to me that 
hclshclthey executed the same in bislherlthelr authorized capacity(lcs). and that by 
hislher/their slgnature(s) on the instrument the person(s). or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certifY under PENALTY OF PERJURY under the laws of the State of California 
that the foregoing paragraph is true and correct. 

• Notary Public 

The MeJograno Trust dated February 10, 20lS 

BY:~f,h1o~ 
Richard P. Melograno, Trus e 

18' CLAU11A ~RCIA I .. COMM. #2145613 0 
~.. NOTARY PUBtlC.cAUFORNIA 00 
U SAN DIEGO COUNTY .. I MyCommiealoo expires J 

• APRIL 4, 2020 

(Notary Seal) 
~ITNESS~ .... "'~ slgnatu~(.s 0 

MAlL TAX STATEMENTS TO PARTY SHOWN BELOW: IF NO PARTY SO SHOWN, MAlL AS DIRECTED ABOVE. 

City • s ... 



EXHIBtT A 
Legal Description 

The land hereinafter referred to is situated in the City of San Diego, County of San Diego, State of CA, and Is described as 
follows: 

A Condominium comprised of: 

Parcel 1: 

An undivided 1/46ths Interest In and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 in the City of 
San Diego Industrial Park Unit No.2, in the City of San Diego, County of San Diego, State of CaJifomia, according to map 
thereof No. 4113. filed in the Office of the County Recorder of San Diego County, March 12,1959. 

Excepting therefrom a/l office units and industrial units as shown upon that certain Condominium Plan recorded July 31, 
1981 as Instrument No. 81·242888, of Official Records. 

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking 
spaces and airplane parking spaces as shown upon the Condominium Plan above referred to. 

Parcel 2: 

Unit 88618 as shown on the Condominium Plan referred to in Parcel 1 above. 

Parcel 3: 

The exclusive right to use and possession of those portions of said land described In Parcel 1 above, designated as 
Parking Space No. 848, 847. Airplane Parking Space No. (None). 

APN: 369-150-13-15 

I Exhibit A Created: 1011112016 CA041D-16015783-41 
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BYLAWS 

OF 

MONTGO~1E,RY FIEJ.,D BUSINESS CONDO~lNIUMS ASSOCIATIO~~ 

ARTICLE I 

DEFINITIONS 

.... , .... ,.,' 

~ll terms as used in these Bylaws shall, unless stated 
otherwise, be defined as set forth, 1n that certain Declaration 
of covenants, Conditions and Restrictions recorded on 

, in BOQk ." '. , Page 
-o .... f.-.-t ..... h..,.e-..,.o,...f..."fl"Yi-c...,.i-a .... l--=R~ecords of"' san Diego County, California (the 
"Deolaration~'), and any amendments thereto. All of the terms 
and provisions of said Declaration and any amendments thereto 
are hereby incorporated herein by this refer~noe. 

ARTICLE II' 

OFFICE 

The principal office for the transaction of the business 
of the Association is hereby fixed and located within the Project, 
or as olos~ thereto as practicable in the county of San Diego, 
State of California. Tpe Board of Directors is hereby granted 
full pO\'1er and .authority to ohange said principal office from 
one location to another. within said San Diego County. 

ARTICLE III 

MEl·1DERSHIP AND VOTING RIGHTS 

3.1 l-1embership. EVery .person or entity \·,tho is a reoord 
Owner of a Condominfum shall bG a t·1ember of the Association., 
101embership shall· be o.ppurtenant to and may not be separated from 
the ownership of any Condominium. O\'1nership of such a Condominium 
shall be the sole q\lalifioation for membership and shall be 
evidenced only by reoordation in the records of the Associ~tion. 
No certificate of membership '·liJ.1 be issued. 

3.2 'l'ransf.er. The membership hold by an~' O',-:ner of a Con
dominium shall not be transferred, plcdyed or alienated in any 
way, except upon the sale or eno\.lm!:lrance of such Condominium '; 
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and then only to the purohaser or Mortgagee of such condominium. 
~y attempt to make a prohibited transfer is void and will not 
be reflected upon the books and reoords of the Assooiation. 
In th~ event'the Owner of any Condominium should fail or refuse 
to. transfer the membership registered in his name to the pur~ 

.. chaser of ~uo~. Cond~mi~ium, the Assooiation' shall have the right 
to record the transfer upon the books of the Association. . 

3.3 . '~he rights .of . membership are subjeot to the payment of 
regUlar annualt~speoial and reimbursement.assessments levied by 
the Association; the oblig8tion, of ,which assessments is imposed 
against ea~b Owner of and beoomes a lien upon the Condominium 
against which such assessments,. are made as provided in the 
Declaration .. ' . 

3.4. 'Tbe memb.ership"rights are subjeot to the right of the 
Association to suspend the voting rights and right to use of 

. the COllmon. Area facilities by a' Member or an oooupant of a 

. Member's unit fo~ any ,period during.~hioh any ~ssessment 
against his Condominium remains unpa1d and de11nquent and for 
a period not 'to exceed thirty (30) days for any single infrao
t::I.cn of the rules and regulations of the :Assooiation, provided 
that'any suspension of suoh .voting rights or right to use .the 
COmmon Area faoilities, exoept for failure to pay assessments, 
shall be made .only·.by the Board of a duly appointed committee 

.' thereof after Inotice ··or hearing' 9i ven and' held in .'accordance , 
with, these Bylaws~ 

3.5 'In :the . event· 'of default by any . OWner ,.in· ·the payments 
'due upon a promissory note :secured by a Mortgage·to his individual 
CondOminium, the Mortgagee $hall have the right, upon giving 
written notice to said defaulting OWner and filing for record 
a Notioe of Default, to 'exeroise the vote of such Owner at any 
regular or speoial meeting 6f the OWners held during such t~e 
as said defaUlt may oontinue. 

3.6 Any Member may delegate his right of enjoyment in the 
'common Area to any of his tenants. Such Member shall notify the 

, seoretary in writing of :the 'name of any such person and the rea
son for delegation of said right. The rights and privileges of 
such person are subject.to suspension to the same extent as 
those of ~he.~~mber. 

3.7 votin~ Rights. The voting rights of eaoh member 
shall be determ1ned with reference to the number of square 
of. floor area in his Condominium unit. voting rights are 
8$tablished as follows; , , . 

a) Eaoh Class A member who owns a Unit shall be 
entitled to one (1) vote for eaoh fifty (50) ~quare feet of 
floor space in his speoific unit; 
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b) Each Class B member shall be entitled to three 
(3) votes for each fifty '(SO) square feet o~ floor space in the 
Units $..t owns. 

, When more than one person holds an interest in any condo
',minium, all suoh 'persons shall be Members. ~he votes for such 

Condominium shall'be exeroised as they determine among them-
. selves, but in no event shall more than the requisite .number·of 

votes ,be cast with'respect,to any Condominium •. Declarant shall 
be entitled ,to ~~ercise voting rights for each unsold Condominium, 

3.'8 Cumulative Voting. ~or the purpose of electing or 
removing dlrectors,'eacb Member entitled to vote shall have a 
right to accumulate his votes and give one (1) candidate a ' 
number of votes equal to the number of directors to be elected, 
multiplied by the number of votes to which he·is entitled, or 
to distribute his votes on the same principle among several 
candidates. . 

ARTICLE XV 

. HEE'rINGS 

4.1 An organizatiohal'meeting of, .the .Members shall be 
held as soon as ,the sale of at least fi.fty-one 'percent (51') 
of the Condominiums has .been .cons\Utln\ated, ·.but in no. event 
later than six (6) 'months from. the ,date .of ·the .sale 'and con
veyance of the first Unit, whichever ,is sooner. ~hereaf,ter, 
annual'meetings of .the Members shall be .. held·"on··thesecond 
~esday of the month in which the organizational meeting was 
held of each year, at the hour of 8:00 p.m.; provided, howeVer, 
that the Board by resolution may £i~ a date for the meeting no 
more than thirty (30) d~ys before ~r after said date, If ·the 
day for the annual meeting of the Members is a legal holiday, th.e 
meeting will be held at the same hour on the first day following 
which is not a legal holiday •. 

4.2 Special Meetings •. Special meetings of the 1·1embers may 
be called at any time by the Board or upon written request of 
the Members who are entitled to vote twenty-five percent (25t> 
of all of the votes of the enti~e membership. 

4.3 Notice of Meetings. Written notice of each meeti~g 
of the Members shall be given by or at the direction of the 
secretary or any person authorized to' call the meeting by 
mailing a copy of such notice, postage prepaid, at least ten 
(10) days and no more th~n sixty (60) days before such meeting , 
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to eaoh Member entitled to vote thereat addressed to the Member's 
address last appearing on the books of the Association or sup
plied by suoh Member to the Association for the purpose of 
notice_ Suoh notioe shall speoify the plaoe, day and hour of the 
meeting and, in the case of a speoial meeting, the purpose of the 
·~eeting. 

4.4, Quorum. The presenoe at.the meeting of Members enti
tle~ to cast, or of proxies entitled to .cast, fifty-one.percent 
(5lt).of the votes' shall constitute a quorum for any aotion exoept 

" as otherwise provided in the Declaration or these Bylaws. If, 
however, such quorum shall not be present, the meeting may be 
adjourned ~o a ,date'not less than five (5) .days nor ,more than 
thirty (30) days thereafter. At suoh reconvened meeting, the 
presenoe of Members entitled to cast at least th'irty percent 
(30t) of the total vote in person or by proxy' shall oonstitute 
a quorum. A meeting may only be reoonvened onoe. Thereafter, 
a new meeting ,must be called and the original quorum require-
ments shall be applioable. ' 

4.5 Proxies. At zlll meetings of Members, eaoh Member may 
vote in person or by proxy. All proxies shall be in writing and 
filed with' the secretary prior to oommencement of any meeting 
where the proxy is to be exercised. Ev~ry 'proxy shall be revoo
able and shall automatically oease upon a oonveyance by the 
~ember o~ his Condominium. 

4.6 . Assent of' 'Members. " 'Wherever ' .. the Decla,ration or these 
Bylaws ,require the assent of the Members, .the assent. shall be 
obtained at a meeting .. oalled .for, .the purposes,·,pursuant to t.he 
notioe, quorum and adjournment':requirement's,·applicable to 
spepial meetings pursuant to these Bylaws. 

4.7 Members' Assent Required., Unless othe~ise provided 
in the Deolaration or these Bylaws,. a~l matters at any .1embers' 
meet.ing shall be 'determined by the vote of at least,fifty-one 
percent (51'> of t,he Members present in person or by proxy. 

4.8 ' Place of Meeting. All fl\eetings of the Members shall 
'be held at the prinoIpal office Of the Assooiation within the 
project. or at any other plao& as close t.o the project as possible 
within the County of San Diego which may be designated by the 
Board. 

ARTICLE V 

DIRECTORS AND MEETINGS 

5.1 ~he number of directors of the Association shall be 
three (3). Directors shall be elected or removed by cumulative 
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vote of the Members. Eleotion of directors by the Members shall 
b~ by seoret ballot. The number of direotors may be inoreased 
or deoreased from time to time, but in no' event shall there ever 
be less than three (3) direotors, by t~e amendment of these 
Bylaws by the Members as hereinafter provided in the Artiole 
entitled Amendments. ' 

'5.2 Directors shall serve concurrent terms. Vacancies 
in the Board shall be filled by a majority of the remaining 
direotors, any such appointed director to hold offioe until 
his successor i'8 eleoted by the Members, who may make such 
election at, the next,annual meeting of the Members or at any 
special mee:t~9 4uly oalled for' that purpose. 

5.3 In addition to",those powers set forth in the Declara
::, t~on, the Board shall have power:' 

" ,I. .'. , 

a) 'To oall speoial meetings of the '(embers whenever 
it deems' necessary and it shall call a mee~in9 at any ;tme upon 
w~itten request of the Members pursuant to p~ragraph 4.2 above; 

b) To appoint and remove at pleasure ali officers, 
agents and employees of the Assooiation~ prescribe their duties, 

, fix their ~ompensation and require of them suoh seourity or 
fidelity bonds as' it may deem expedient. Nothing oontained in 

"these Bylaws shall be construed to prohibit the employment of 
'any Hember, offioer or director of the Association in' any 
oapacity whatsoever; , 

, c) To establish, levy and assess, and colleot the , 
assessments or oh~rges referred to herein; 

d) To adopt and publish rules and regulations 
governing the use of the Common Area and the personal oonduot 
of the Members and tenants or their guests thereon; 

e) To exercise for the Assooiation all powers, 
duties and authority vested in or delegated to this Ass~oiation; 
~nd 

f) ~o enforoe the provisions of these Bylaws, the 
D~olaration and rules and regulations, of this Assooiation. 

5.4 In addition to the duties of the Board as set forth 
in the Declaration, it shall be the duty of the Board:, 

a) To cause ,~to be kept a complete record of all 
of its acts and corporate affairs and to present a statement' 

-5-



. ,~ 
',I 

; 

,. 

, ' 

, . 
i 

'.' 
I' 
.' 

" . 

~. ' 

, . 
i 
.'.' 
~~: ' 

thereof .to the Members at the annual meeting of the Members or 
at any special meeting when such is requested in writing by any 
l04ePlberJ 

b) To supervise all officers, agents and employees 
of this Association, and to see that their duties. are properly 
performed; and 

c) As mo:a:e ful;.ly provi'ded in the .Declarat.ion: 
. , 

. 1) '.l'o fix'· the amount of· the assessment against 
each unit for each assessment period at J..east thirty (30)' clays 
in advance of SUch date or period, and, at the same time; 

2) To prepare a roster of the Condominiums and 
assessments app1icable thereto which shall be kept in the office 
of' th~ Association and shall 'be open to insp~ction by any 
Member, and, at. the same t.i~; '. 

3) '1'0 send written notice of each asses'sment 
to every OWner subject thereto. ' 

. . 
5~5 Any oontract entered into with a person appointed 

managing agent shall provide for ,the right of the Association 
to terminate the contract. at. t.he organizational, meet.ing of t.he 
HeJllbers •. No contract ·may ',be .:entered into. by,Peolarant or ·it.s 
Agent 'with or on beha1f of ·.the .Assooiation ·which' 'wi11 bind the 
Assooiation for a period of more' th~n one' (1') year, unless 
reasonable .canoellation provisions.are inc~uded.in.the contraot. 
In addition, any .. contract· for' professional'::·management . entered 
into by the Association, or any contract entered into with 
Peclarant, shall provide for a.termination by the Assooiation 
or the management company without oause or payment of a termina
tion fee on ninety '(~O) days or less written notice and shall 
provide for a maximum term of three (3) years. 

5.6 No director shall reoeive any compensation for the 
servioes rendered as a director to the Assooiation; provided, 
however, aireotors shall be reimbursed for reasonable expendi
tures incu~red in connection with the business of the Assooiation • 

. 5.7 The Board may ~equire that all officers and employees 
of the Association handling or responsible for the Association 
funds shall furnish adequate fidelity bonds. The premiums on 
suoh bonds shall be ·paid by the Association. 

5.8 A regular meeting of the Soard shall be held on the 
first Tuesday of each month at 8:00 p.m., provided that the 
Board may by resolution ,ohnnge the day and·hour of holding·, 
such regular meet·ing and may provide for less frequent meetings 
provided that meetings shall be held at least quarterly. 
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5.9 Notice of such regul~ meeting to the'directors is 
hereby, dispensed with. If the day for the regular meeting shall 
fall u~on a holiday, the meeting shall be held at the same hour 
on th~ first day followin~ which is not a holiday, and no notioe 
t~ereof need be given. .' 

5.10 Special'meetings of the Board shall be 'held when 
called by the president or the secretary 'of the Association or 
any director after not less than seventy-two ·(72) hours written 
notice to each director setting forth the time, place and 
~pecial business ~o be conside.re~t. . 

, .' 
5.11 ~he transaction of any,business at any meeting of the 

Board, however called and'noticed, or wherever held, shall be 
as valid as. though made at a meeting duly held after regular 
call and ,notice if a quorum i$ present and if, either before or 
after the meeting, each of the direotors not present signs a 
written waiver of notice, or a consent to the holding of such 
meet,j,ng, or an approval of the minutes thereof. All such 
waiv~rs, consents or approvals shall be filed with the corporate 
records ,and made a part of the minutes of the meeting. 

. 5.12 Any aotion requirod or permitted to be taken ~ the 
Board may be taken without a meeting, if all members of the 
Board shall individually or collectively.consent in writing to 
'such action. Suoh wr.i tten ,consent or consents. ·shall be filed 
with the minutes ,of the p,roceedings of ,the Board, and shall have 
the same force and·effect· as a unanimous vote of.such ·directors. 

, 5.13 A majority of.the Board sball constitute a.quorum 
thereof. Every act· or decision done or made by a majority of 
the directors present at a meeting duly held at which a quorum 
is present, shall be ~e9arded as the act o~ the Board. 

~.14 ~egu1ar and speaial meetings ~f the Board shall be 
held within the project and shall be open to all Members of the 
Association; provided, however, Members not also directors may 
not participate in the deliberations or discussions of the 
Soard unless so authori~ed by a.majority of the direotors pre
sent. ~he Board may, with the approval of a majority of the 
direetors present, ~ote to adjourn and reconvene the meeting in 
exeoutive session provided the matters to be disoussed are of a 
personal nature~ inVOlve eXisting or potential litigation or 
the like and such discussion matters are annOunced prior to the 
vote for adjournment. 
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ARTICLE VI 

OFFICERS 

. " 6.1 The offioers shall be a president, a viae president, 
a ·seoretary, a ohief finanoial'officer and such other officers 
as the Board of D~rectors may deem neoessary. Any person may 
hold two (2) or more offices exoept that the same person may 
not ~erve as.president and.seoretary. The president, vice 
pr~sident and secretary shall be members of the Board. 

':1.; .-: . • 6.2 The of~ioers shall ~. chosen by a majority vote of 
:~t~·(, : ~e Board. . . 1 ' , • 

X~:~.,;., '.' ., .. : 6.3 Any officer may be removed, 'either with or without ( 
fjt~~.i!;.t::,>:·,c~'!lse, by a majority of the Bo~rd at any time. 
)\\!.}Y::5<' :,'" ... ~ I 't' . 

,t~:·.... . 6.4 The p,resident shall preside at all meetings of the 
',: '. . Board, shall see that orders and resolutiol;ls of the Board are 
r;: car~ied out, and sign all note.s, cheoks, leases, Mor~gages, 
i,·'!:.\ deeds and all other w.titten instruments. . , , 
ISr:;:1 " .,' 

~ .~:.: Of! th:· :re:t:e:!"!nP~:l~,,::"~ll perform all of the duties 
:~;,,".h "'. . 6.6, The ,secretary, sha:ll be ex-officio ,the secretary of 
~"~{ .:~; '.' the Board,' shall ·record the votes and 'keep ·the minutes of all 
l;~j:\.!:r .. ·;-· .proceedings in a book to be kept for that purpose. .Be shall 
r~l\;''''' . keep the ·records of .. the Association. Be·sha1·1 .record in a 
~~i}::.::' . book· kept ·for ·that. . purpose' the names of ·all ,Men\be.rs of. the 
;.';0:'::':,:,.' Association, together with the. addresses as registered by such 
~:\; . M~ers. . I . 

6.1 The chief financial officer shall receive and deposit 
in appropriate bank aocounts all moneys of the Ass~ciation and 
shall disburse such funds as directed by resolution of the 
Board; provided, however, that a resolution of the Board shall 
not be necessary for disbursement made in the ordinary course of 
~usiness conducted within the limits of a budget adopted by 
the Board. The chief financial officer shall sign all checks 
and notes of the Association, provided that such checks and 
notes shall also ~e signed by the president or vioe president. 
If required by· the Board, the chief finanoial offioer shall 

. give the Association' a bond in the amount. a·nel 'with the surety 
or sureties specified by the Board for faithful performance of 
the duties of his officeiand for restoration to the Association 
of; all its books, papers,\ vouchers, money and other property 
of every kind in his possession or under his control on his . 
death, resignation, retirement.or removal from offioe. 
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6.8 The chief finanoial officer shall keep proper books 
of account of the Assooiation. He shall prepare an annual 
budget and an annual balanoe sheet statement, and the budget 
and balanoe sheet statement shall be presented to the member
ship a·t the regular .annual meeting. 

ARTICLE VII 

BOOKS AND RECORDS 

7.1 The books, records, membership register, minutes and 
papers of the Association shall be kept at the prinoipal plaoe 
of business of the Assooiation, and shall at~all times, during 
reasonable business hours, be subject ~o inspeotion by any 
Member or by his dUly-appointed representative for a purpose 
reasonably related to his interest as a Member. Each direotor 
shall have the absolute right at any reasonable time to inspeot 
all suoh books, reoords ahd documents. Members and directors 
shall have the right to make oopies of suoh doouments. The 
Board shall establish reasonable'rules regarding notice for 
inspeotion, hours and days when such reoords are available and 
reasonable oosts for reproduotion. 

7.2 The Board shall cause annual.finanoial statements, 
inoluding an'oper-ating ·statement and balanoe 'sheet, to he made 
.and· 'shall "oause, the· delivery' of oopies. thereof .. to be ·made to 
the Members.· The.Board·shall:.oaus~ such·annual reports·to be 
'sent to the Members ·not later .than .. ninety· :'(90) :.days after ·the 
olose of the fiscal or oal~ndar year,' or .thirty· .. (30)' days after 
the oompletion of such reports, whiohever is sooner. . 

7.3 ~he Board shall oause to be prepared a six (6) month 
financial statement, including a balanoe sheet and operating 
statement, for the six (6 ) month period immediately following 
the date of the oonsummation of the first sale of a Unit to a 
Member, whioh statements shall be prepared and distributed 
within sixty (60) days following the expiration of. the six (6) 
month period. The finanoial statement shall include a sohedule 
of assessments reoeived and receivables identified by the 
number of the subdivision interest and the name of the person 
or entity assessed. 

7.4 The Board shall prepare a 'pro forma operating statement 
(budget) for the succeeding fisoal year which shall be distributed 
to the Members not less than sixty (60) days prior to beginning 
of the fiscal year. 
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ARTICLE VIII 

CORPORATE S2AL 

.The.Association shall have a seal in .circular form'having 
. within its circ:wnference the name of the 'Assoc.iation, its date 

.' of .. incorporation and such other .matters as·.may be required by 

. the laws of the State of Cali·fornia. 

ARTICLE IX 

'ENFORCEMENT 

The Board shall have the power and authority to enforce the 
provisions of·the Deolaration, these Bylaws and any rules and . 
regulations promulgated by the Board. In addition to the use 
privilege and voting suspensions as provided for in the 
Declaration, the Board may adopt ~easonable monetary penalties 
for violations. In the event· the Board commenoes any legal 
action to enforce any provisions of the Declaration, these Bylaws 
or any rules .. and .regulations, the Assooiation.shall be entitled . 
to reasonable attorneys' fees and court costs. Any enforcement 
procedures adopted by the Board may be in addition to the proce
dure set forth in th~. Deolaration provided that· they are not 
inconsistent with the enforcement pro~isions.set forth in the 
Declaration. 

.l\R'l'ICLE X 

AMENDMENTS 

10.1 These Bylaws may be amended, at a regular or special 
meeting of the Members, by a vote of not less than'fifty-one 
percent (51%) o~ all votes entitled to be cast in person or by 
proxy; provided, however,' that fifty-one percent (51\) of the 
votes of the Membe.rs other than Declarant shall be required to 
adopt any amendment, and that no material change may be made to 
these Bylaws without the prior written consent of fifty~one 
percent (51'> or more of the Mortgagees of Mortgages encumbering 
Condominiums within the Real p-roperty. 

10.2 Notwithstanding the above, the percentage of a quorum 
or of the voting power of the Association or.Members'other than 
Declarant necessary to amend a specific clause or provision in 
the Bylaws shall not be less than the·prescribed percentage ~f 
·affirmative votes required for action to be taken under that 
olause or provision. 
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10.3 In the oase of any oonfliot between these Bylaws and 
t~e Deolaration, the Deolaration shall supersede and oontrol. 

ARTICLE XI 
- " 

CONSTRUCTION AND DEFINITIONS 

Unless the context requires otherwise, the 'general pro
visions, rules of ,oonstruction and definitions in the California 
Nonprofit Corpo~ation Law shall govern the oonstruction of these . 
Bylaws. Without limiting the generality of the above, the ' 

\:', ' masculine ,gender includes the ,feminine and neuter, the singular 
,::', Ilwnber includes the plural, the plural number includes the sin-
,:',:,,' : , gular, and the term "person" inoludes both the Association and 
~~ill.ti'~ ,_':' ",:. fl" natural person. 
:'~;.~~(;}t,::\"'~'\:', "I : .. ;', ' .. ' ' , ', 

;:" We, the undersigned, 'being all of the persons apPointed to 
::,:' ' aot as the first Board of Directors of MON1'GOMERY FIELD BUSINESS 

,:~, " CONDOMINIUMS ASSOCIATION, an incorporated association, hereby 

I!;' .... :;~:~: :~~~::~;;~::~:~e :i~:: ~~ ::e ~:d~:h:hW. 
ft~\'", ' 
~t:",>,' 
.~ ,,',, 
, ~ 1 • 

• I 

Jc14-t./ sf UJ=--

s/ e. {J. ~. 
~/ ~'"' 41U 1:8> /(W/J III c F( I 

THIS IS TO CERTIFY: 

That I am the duly elected, qualified and acting secretary 
of MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION, an 
incorporated association, and that the abov~ and foregoing 
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,By1a~ were adoP~d as t~By1aws of the said Association on the 
-/-s~day of ..---.!:!~,,' , 1981, by the first Board of 

DIreCtors of th Association. . 

,!D.r_t..... 
"IN,~NESS ,;JiliEREOF, I have hereunto set my hand this .f-~";:o~_ 

day of .. ~r:.. VS.7 . , 1981. 

1l
/. 

Secretary 
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DECLARATION OF COVBHARTS, 

CONDITIONS AND RBSTJllCTIONS POR 

Mmr1'GO.MBRY FIELD BOSXNBSS CONDOKDJltlMS 

"l'IIIS DBCLARA'l'ION is made on thia --2lh.. day of 

________ ~,.~mmae ____ ' 1981, by ZNVBSTCAL DBVBLOPMENT COMPANY, 

a California cor,poration, hereinafter referred to a. 

·Declarant,· with reference to the following faatsc 

A. Declarant 1s the owner of oertain real 

property located in the City of San Diego, County of San 

Diego, State of California, which real property is more 

particgJ,arly described on Bxhibit "A" attached hereto aneS 

incorporated herein by this reference. All of the property 

described above and any improvement. thereon may be referred 

to herein a. the ·Project" or the ·Property." 

B. It is the desire and intention of Declarant to 

subdivide the Property into business condominiums comprising 

forty-six (46) units. 

C. Declarant has deemed it desirable to establish 

covenants, conditions and restrictions upon the Property and 

each and every portion thereof, which will constitute a 

general soh_ for the II&Dagement of the Property, and for 

the u.e, occupancy and enjoyaent thereof, all for the purpose 

of enhancing and protecting the value, d •• irability and 

attractivene.s of the Property. 

D. HOR'1'GOIIIIRY FI:BLD BOSDmSS COIJDOMINIUJIB 

ASSOClA'I'IOII1, a nonprofit corporation, has been incorpOrated 

under the la .. of the Stat.e of California for the purpo.e of 

.xercising the powers and function. afor •• aid. 

1
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B. Declarant bereby declare. that all of the Property 

de.cribed above 1& and aball be held, conveyed, hypothecated, 

encumbered, l.as.d, r.nted, u.ed, occupied and improved subject 

to th. following l±a1t&tions, restriction., ••• ement., condition., 

and covenants, all of whicb .1'. deolared and agreed to be in 

furtherance of a plan for the prot.otion, subdivision, .. intenanoe, 

!qprovement and aale of the Property for the purpose of enhancing 

the valu., desirability and attraotivene.s of the Prop.rty. 

A11 provision. of tbis Declaration, including without limitation 

th. easements, u ••• , obligationa, covenants, conditions and 

r.atrictions h.reof, are hereby imposed as equitable .ervitudes 

upon the Property. All of the limitations, restriction., 

... ements, oonditions and covenants herein aball run with the 

land and sball be binding on and shall inure to the benefit of 

all of the Property and all partie. having or acquiring any 

rigbt, title or interest in the Property, or any part thereof, 

and their .ucce.sor8 and assigna. 

P. Declarant, and it. sucoe88Ors, assigns and qranteea, 

covenant and agree that the undivided intereat in the COIIIIIIOn 

Areas, the membership in _~he~~~a_~!On, ~11lr" ea~4tllIeJ\ts. conv~yed 

therewith and the f.. titl.. to the respective Units conveyed 

th.rewith ahall not be a.parat.d or s.parat.ly conv.yed, and 

each such undivided intere.t, membership and .a .... nt .hall be 

deeaed to be conveyed or enCumbered with it. respective Onit 

even tbOugh the description in the instrument of conveyance or 

encumbrance may r.fer only to the onit, provided, bowver, that 

thia restriction upon th. severability of the component inter.sts 

of the CondoJDiniwu shall not extend beyond the period fox 

which the right to partition the Property is suspended in 

accordance with Celifornia law and the provisions of Article 

X of this o.claration entitled -Destruction of Improvements.

Subsequent to th. initial transfer of the condoainiUIIUI, any 

conveyance by a Onit owner Of • condominiua or a unit, or any 

portion thereof, shall be pr •• WIIed to convey th. entire 

Co~niua, tog.ther with a membership in the Aa8Ociation. 
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This Declaration is made by the Declarant pursuant to the 

proVisions of Sections 1350 to 1370, inclusive, of the 

California Civil COde. 

ARTICLE I 

DBPIHI'l'IOHS 

Section 1. Property. ·Property and/or Propert1es" 

shall mean and refer to all the land described in Paragraph A 

of the Preamble to this Declaration. 

Section 2. Con4olllixl.ium. ·COndominium" shall IIlnn 

a condOlllinium a. defined in Section 783 of the california Civil 

COde and, ae used herein, means a fractional undivided interest 

in common with the other Owners within the Project in the Common 

Area of said Project, together with a .eparate interest 1n a Unit 

or combination of Units, together with non-eXclusive ...... nt. 

appurtenant thereto. Suoh fraotional undivided interest in 

cammon of each OWner shall be as .et forth in the instrument 

conveying a conc1olllinium to .uch Owner. BaCh Condominium in the 

Project shall have a percentage undivided interest in the COllllllOn 

Area equal to the ratio which the number of .quare feet of 

floor area in the COndOlllinium Unit bears to the total square 

feet of all COndominiUlll Units within the Project. 

Section 3. COndoainium Plan. ·condoJldniua Plan 

and/or Plan" shall mean each of those certain condOainiUlll plans 

and amendments or supplemental plans thereto recorded by 

Declarant in the Office of the COunty Recorder of San Diego 

County, california, for the Project. 

Section ... ~. "unit" shall mean the elements 

of a Condominium not owned in COIIIIIIOn with the OWners of other 

COndODiniuau in the Project. .ach of the Units in the various 

structures sball be a separate fr_hold estate, as separately 
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shown, nWllbered or de.ignated in the COndOldnium Plan. The 

upper and lower boundaries of each Unit shall be the interior 

unfinished surface_ of the floors and oeilings as _hown on the 

condomin1um Plan. On those sidea of a Unit where the COndominium 

Plan shows the exterior walls Or structural interior wall. 

of the building in Which the qnit ia located bound the Unit, 

the interior unfinished surfaces of such walla shall be the 

lateral boundaries of the Unit. On those sides of a Unit where 

ne structural interior walls bound the Unit, the lateral 

boundaries of such unit shall be as shown on the Condominium Plan; 

provided, however, that such lateral boundari •• shall extend to 

the center line. of partitions which uy be construoted from 

time to time along such boundaries. Any sale or physical change 

thereof shall require the written approval of the Board aa to 

replacing and/or removing any partition wall. Zn interpreting 

deeds, declarations and plans, the existing physical boundaries 

of the Unit or a unit constructed or reconstructed in substantial 

accordance with the CondollliniUlll Plan and the original plana thereof, 

if such plans are available, shall be conclusively presumed to be 

the boundaries rather than the description expressed 1n the deed, 

COndoJlliniwa Plan or Declaration, regardless of settling or lateral 

movement of the building and regardless of minor variance. between 

boundari.s a. shown on the Condominium Plan or defined in the deed 

and Declaration and the boundaries of a building as constructed or 

reconstructed. Nothing herein ahall preclude any owner of more 

than one Dnit from transferring one of such Units sO long as 

the undivided interest in the ColIIIIOn Area is conveyed with 

each such Oni t. 

Section 5. 2!m!!:.. -owner and/or Unit owner- ahall mean 

and refer to the reoord owner, whether one or more person. 

Or entities, of any CondoJllin:Lua subject to this Declarat:Lon, 

includ:Lng Declarant, w:Lth respect to eacb CondoJllinium owned by 

Declarant, inoluding .ny contract purcue.r under an inatallJDent. 

land contract: but excluding tho •• pereona belding title or an 

inter •• t a. security for th. performance of aD obligat:Lon. 
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Section 6. Project. "Project- shall mean the entire 

Property divided into CondouUniwaa, Or to be divided into 

Condominiuma, in accordance with Section 1350 of the California 

Civil Code, including all structures thereon, the co.on Areas, 

the Restricted CoIaaIon Areas, and the Unit. within the Property 

contained thereon. 

Section 7. COIIIIDOn Area or common Area.. "COIIIIIIOn 

Area Or Common Areas" sball mean and include all area. on the 

Property, except the unita, and shall further include for 

.-intenance purposes of the Association all gas, water, vent 

and waste pipes, all draina and sewers, all heating, ventilating 

and air conditioning ducts, duot sbafts, piping, ohutes, conduits, 

wire., fire alarm. and other utility installation. of the 

.tructures wherever located (except the outlet. thereof when 

located within the units), the real property upon whioh the 

structures are located and the airspace above the structure., 

all bearing, interior and exterior walls, columns, window gla.s, 

floors, roofs, slabs, foundations, corridors, lobbies, foyers, 

walkways, interior Common Area signage, stairways, restroom 

area., drinking fountain., COIIIIDOn Area lights, electric and 

telephone equipment rooms, trash area, exterior signage, utility 

connections on the property outside the structure, janitor'. closets, 

parking lot. and parking areas, irrigation system piping, controls 

and landsoaping within the Project, and all other equipment, 

structures or provisions that are within the Project, excluding 

heating and air conditioning components. 

Seotion 8. Exolusive Use Area. "Bxclusive O.e Area" 

sba11 mean those portions of the common Area de'ignated on the 

CODdOllliniUII Plan, set aside for the exolusive right to use by the 

OWners of tbe Unit. All exolusive use areaa ahall be governed by 

the reatrictions contained berein applioable to the COIIIIOn Area. 
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Section 9. Partition Walla. All walla wh.:l.ch are con

etxuated, now or in the future, between adjoining COMOiliniU1118 

.hall be constructed centered on a Onit line aa shown on the 

CondominiUIII Plan. by aale or phyaical change thertlOf ahall 

require the written approval of the Board a. to replaeing and/or 

removing any part:l.:tion wall. All d_18ing partition walle shall 

be common Areas as that te%1ll is used and defined in this 

Declaration. The Association ahall have an easement to construct, 

remove, alter or repair partition walla. 

Section 10. A8.aciation. -Association- shall mean 

MON1'GOJIBRY PIBLD BUSINESS CONDOMINIUMS ASSOCIATION, a 

California corporation (formed pursuant to the General Nonprofit 

Corporation Law of the State of California), its successors and 

a.8igna. 

Section 11. Board of Directors. -Board of Directors 

or Board- shall mean the Board of Direotors of the Association. 

Section 12. Mortgage. -Mortgage- shall mean the 

conveyance of any oni t or other portion of the Property to secure 

the performance of an obligation, which conveyance shall be 

void upon the due performanoe of said obligation. 

Section 13. Mortgagee. -llortgagee- shall mean a 

perlOn or entity to whom a Mortgage is made • 

Seetion 14. Mortgagor. wMortgaC]Or- shall mean a 

per.an or entity who mortgages bis or its property to another. 

Section 15. Deed of Truat. -Deed of Truat- shall lllean 

and be 8ynonymou8 with the word ·Mortgage- and the aame may be 

used intercba.bgeably with the eame aeaning, and Ukewi .. the word 

-Trustor- aball be eynonymoUB with the word -Mortgagor- and the 

word "Beneficiary- .hall be aynonYJlOua with the word -Mortg-agee.-
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Bec~i.on 16. Member. "Melllber" sball .. an and :refer to 

every parson or entity who or which holds a membership in the 

Aa8ooiation, a. provided in Article II, Section 2. of this 

Declaration. In reference to a Member, the word "his" hereby 

includes "her," "their," and "its", and the word "him" hereby 

includes "her," "them," and "it." 

Section 17. Declarant. "Decllarant" shall _an and 

refer to XNYBSTCAL DBVBLOPMBNT 00., a California corporation, 

and it. aucce.sors and as.igns. 

Section 18. Declaration. "Declaration" shall mean and 

refer to this Declaration of covenant., COnditions and Restrictions 

together with any amendments pursuant to Article XIII hereof. 

Section 19. Office Units. ·Office Units" sball mean 

those Units depicted and designated as Office unit. on the 

Condaainium Plan. 

Section 20. Industrial Unite. "Industrial Units" 

~hal1 mean those units depicted and d.signated as Industrial 

Units of the CoZldOJllinium Plan. 

Section 21. Office Buildings. "Offioe Buildings· 

shall mean those building. depicted and d.signated as Office 

Buildings on the Condominium Plan. 

Section 22. Industrial Buildings. "IndUiltrial 

Buildings" shall mean those buildings depic~ed and de.ignated 

as lndustrial Buildings on the Condominium Plan. 
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ARTICLE II 

MBIIBBRSB%P AND VO'l'DlG JUGB'l'S 

Section 1. Organization. The AIIsociation is organ

ized as a California corporation under the CAlifornia Nonprofit 

Corporation Law. The Association is oharged with the duties and 

vested with the powers prescribe4 by law and set forth in the 

Articles, By-Laws, and this Declaration. Neither the Articles 

nor By-Laws shall, for any reason, be amended or otherwise 

changed eo as to be inconsistent with this Declaration. In the 

event that there should exist any ambiguity in any proVision of 

the Articles or By-Law., then S\lOh provision shall be interpreted 

consistently with the provisions of this Declaration. 

Section 2. Membership. Bvery owner of a onit which 

is subject to assesament shall automatically upon becomming the 

owner of a onit be a Member of the Association, and shall remain 

a Member thereof until suoh time as his ownership oeases for 

any reason, at which time his Membership in the Assooiation 

shall automatically oease. Por each Unit there shall be on 

file with the Association an address of record for an OWner, if 

different from the unit addre88, and a phone number Or numbers 

in case of emergency, all of which shall be kept current by the 

owner'. ownership of a Unit shall be the sole qualifioation for 

HeJabership in the Association, subject, however, to the rights 

of certain Lesaees as .at forth in Section 6. of this Article. 

All Kemberships shall be appurtenant to the Unit conveyed, and 

with the exception of Declarant, a person or entity shall be 

deemed an owner of a Unit only upon recordation of a deed con

veyinq the Condominium to him. Bxoept as may otherwise be pro

vided herein, the rights, dutie., privilege. and obligations of 

all llealber. of the Assooiation shall be aa provided in thi8 

Declaration and in the Rules of the Association adopted by the 

Asaooiation in accor4anca with the By-Lawa of the Assooiation. 
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Section 3. '!'Xan. fer. The MelllJ;lership held by any 

OWner 8hall not: be transferred, pledged or alienated in any 

way, except upon th •• ale or encUlllbrance of bis Unit, and then 

only to the purchaser or deed of trust bolder of .. id Unit. 

Any att_pt to make a prohibited transfer sbal.1 be void and 

will not be reflected upon the books and records of the 

Aaaociation. A Class A Member who has sold bis Unit to a contract 

purcha.er under an agreement: to purchase shall be entitled to 

delegate to sucb contract purcha8er bis Membersbip rights in 

the Assooiation. Such delegation 8hall be in writing and 

.bal1 be delivered to the Board before .ucb contraot purchaser 

may vote. However, the contr.ct .e1ler sb"'ll r8lllain liable for 

&11 charge. and ........ nt. attributable to hi. unit until fee 

title to the Unit 80ld is transferred •• provided in this 

Declaration. In the event the OWner of any Unit should fail or 

refu.e to tran.fer the Membership registered in bis name to the 

purchaser of sucb Unit, the Board shall bav. the rigbt to 

record the tr.nsfer upon the books of the A.aaoci.tion. The 

Board shall have the right to charge a reasonable Reimbursement 

A8SesSJDent against any OWner, and his Unit, equal to the cost 

to tbe Asaociation of effectuating any sucb transfer of his 

Membersbip upon the books of the Association. 

Section 4. Voting Rights. The ASllOciation shall 

have two (2) classes of voting Member.bip. 

cla.s A. Cl.ss A M8IIIbera .ha1l be those OWners 

described in Section 2 above, witb the exception of Declarant 

for 110 long as there exist. a Cla.. B Meaber.hip. Bacb Cla.s A 

Mellber shall be entitled to one (1) vote for each fifty 

(50) square feet of floor .pace in his specific Unit ••• uch 

.quare footage is .et forth on Bxb1bit -.- attached hereto and 

incorporated herein by reference. For Condominium. comprised of 

.are than one (1) Unit, voting representation is ba.ed upon the .UIIl 
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total of voting representation in accordance with the square 

footage set forth in Bxhibit "B" for the units which comprise the 

COndomini\llll. When mor. than one (1) persoD hold. an interest 

in any unit, all such persons aball be Meabera. The vot.s of 

Unit OWnera may b. exerci •• d aa they among tbemaelv •• dete~ine 

but in no event shall b. more than the total number of votes 

allocated to the 8pecific Unit to be voted for said unit. 

Class B. The Cla.. B Member ahall be Declarant. 

The Claas B Member sball be entitled to three (3) vote. for 

.aoh fifty (SO) square feet of floor apace in each unit it owns 

a. such .quare faa tag. i. set forth in Exhibit "B" attaohed 

bereto, prov:i.de4 that the Class B MeJllberahip .hall c .... and 

shall be converted to Claas A Membership. on the happening of 

either of the following events, wbichever occurs first. 

(1) When seventy-five percent (7St) of the 

tot.al number of .quare feet in all of the Units have been 

purohased, or 

(2) Five (5) yeara after cloae of escrow 

of the fir.t unit 801d by Declarant to an owner. 

All voting right a ahall be aubject to the reatr1ctions 

and limitation. provided in this Deolaration and in the Articles 

of Incorporation and By-Lawa of the AsllOciation. 

Section 5. Approval bY All Maaber.bip Cla..... Not

withstanding anything to the contrary as may be contained else

where in this Declaration, any action by the A •• ociation 

whiob IIIWIt bave th. approval of tbe Membership of the As.ooiation 

before being undertaken sball require the vote or written a.sent 

Of the required percentage of eacb cla.. of Member.hip duriDg the 

period of time that there are two outstanding ola •• es of Meaber-

.hip. 
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Section 6. Kellbership Riqhts of Certain Les ... s. 

All persons who ar. Le..... of a Unit under a Leas. for a term 

of at lea.t one year may appear, may .peak by permi •• lon of the 

soard but may not vote at .... ting. of the OWner. or of the 

Board. An Owner sball deleqate to his Le •• ee(s) the Owner'. 

right to the u.e, enjoyment and oocupanoy of the common Area. 

within the Project. Such delegation shall be made on a triplicate 

form provided by the .A880ciation (1 copy each to OWner, Le •• ee (.) , 

and Association), which form shall .ubject Les.ee(s) to all of 

the terms and conditions of ~. Declaration, and shall be 

delivered to the Board in order to be effective. 

section 7. CUmulative Votinq. Por the purpose of 

electing or removing directors, ,each Member entitled to vote 

shall have a right to accumulate hi. vote. and give one (1) 

candidate a number of votes equal to the number of directors to 

be elected multiplied by the number Of votes to which he is 

entitled, or to distribute his votes on the same principle 

among several candidate •• 

Section 8. compliance with Articles, BY-Laws, Rules 

and ReqQ1ations. Bach owner sball be obligated to promptly, 

fully and faithfully comply with and conform to each and every 

term and provi.ion of the Article. of J:ncorporation and By-Law. 

of the ASsociation and comply with and conform to each and 

every rule and regulation proJDUlgated by the Board. 

AR'1'J:CLB III 

COVJDrANT FOR JlAIRTBJIAHCB ASSBSIlMBH'l'S 

section 1. Covenant to pay A •••• sment. Declarant, 

on behalf of itself, and for each Unit Owner, hereb,y covenant., 

and each Owner of any Unit by aoceptance of a deed therefor, 

whether or not it ahall be so expre.sed in such deed, i. deemed 

............. -. 
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'48 
to cov.nant and agr.e to pay to t:be bllOciation: (1) annual 

a ....... nts or charge., (2) epecial as.e.--.nt. ~or capital 

improvementa, and (3) reimbursement a.se •• ment, all .uch 

aSBeBaments to be •• tablished and collected ae hereinafter 

provided. 'I'he annual a •••• lIIIl8Jlt. Or charg.. must be reasonable 

and .hall be in an amount sufficient. to include an adequate 

reserve fund for maintenance, repairs and replaoement of tho •• 

element. of the eam.on Area that must be replaced on a periodio 

basia, and suoh r •• erve fund Bhall be oollected aa an annual and 

not as a speoial a.sessment. Baoh of the a •••• aments, tog.ther 

with intere.t, co.t. and reallOnabl. attorney.' fe.s, .hall be the 

personal obligation of the perBon who was the OWner of such Unit 

at the time the aBse.amant f.ll dUe. 'I'he personal obligation for 

delinquent asse.~t. ahall not pa •• to suoh per.on' •• ucc.s.ors 

in title unless expressly assumed by them. Notwithstanding' 

that. BUch parsonal obligation .hall not. pass, the lien for any 

Buoh delinquent a.s.ssment. ahall remain in effect with respect 

to the Unit fOllowing' pas.age of titlft. 

Section 2. Purpo.e of Asse.sments. 'I'he a ....... nt. 

levied by the As.ociation shall be used exclu.ively to pro.ote 

the healt:h, .afety and welfare of the OWner. and occupant. 

of the Project and for the improvement, operation and maintenance 

of the Project, exclu.ive of individual Unit., and for the CommOn 

Area. and in connection with the performance of the duties of 

the A.BOOiat1on as .et fort:h in this Deolaration. 

Section 3. AmOunt of Annual ABs •• aments. 'I'he lJDOunt 

and time of PAyment of annual a •• eSllment. again.t each Unit 

shall be determined by the Board giVing due conaideration to 

the current maintenance co.te and future needs of the Association. 

'l'he annual a •••• ..ant. againet .ach Unit shall not be !noraaead 

.ar. than 20' over the annual a •••• ament. for the preceding 

y.ar again.t eaoh Unit without the vote Or written con.ent of a 
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ID4jority of the total voting power of the Asaoci.tion. 

section 4. Speci.l Asse.smente. In addition to the 

annual ••••• ament. authorized above, the As.ociation ID4Y levy, 

in any fisc.l ye.r, a epecial asseaamant or •••• saments 

applicable to that year only for the purpo.e of defraying, 

in whole or in part, the cost of any con.truction, reconstruction 

or restoration of the Project or any portion th.reof, repair 

or replacement of a capital improvement upon the Common Area, 

including fixtures and per.onal property related thereto or any 

other action or undertaking on behalf of the As.oci.tion or for 

us. of water, .lectricity, ga., oth.r utilitie., or for exce •• ive 

use of the common Area or a portion thereof. 

Section s. Reimbur.ement As.esaments. The Association 

lD4y levy a reimbursement •• aesement again.t any Owner wbo fails 

to COMPly with the provisions of this Declaration, the determin

ations of the Board, the A.sociation's Articles or By-Laws, or 

any rule or regulation adopted by the Association, if such failure 

results in the expenditure of IDOnie. by the Association in 

carrying out ita functions herein or for purpose. of collecting 

any fines which may be levied by the Associ«tion. Such a •••• sment 

shall also be for the purpo.e of reimbursing' the Association, 

.hall be lilllited to the aJDOunt .0 expended, and .hall be due aDd 

payable to the Association when l.vied. 

Section 6. Hotice and QuDruJII for Meeting. Called 

Under Section 3.. Written notice of any meeting called to 

approve an incr.... in a ....... nt. gr.ater than 20' und.r 

Section 3 •• hall be •• nt to all Member. not le •• than ten (10) 

day. nor IDOre than sixty (60) day. in advance of the .. eting. 

At any .uch meeting called, the presence of Member. or of 

proxi ••• ntitled to caat ~re than fifty pero.nt (SOt) Of all 

of the vot •• of .ach cla •• of Membership shall con.titute a 
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quorum. If the required quorwa 18 not preeent, another meeting 

may be oalled subj eat to the aame quoX'WII requJ.rement. 

Section 7. AII.e ..... nt.. Botb annual and .peoial 

a •• es.ments for eaoh Unit shall be ba •• d on the comparative 

.quare footage. for eaoh respeotive Unit, aa set forth on 

Bxbib;l.t -B- attaohed bereto. The r •• pective peroentages for 

eaoh Unit are aet forth on aaid Exhibit -B.- Par purposes of 

OOhputing a Unit'. monetary ahare of annual an4Ior epeoial 

as.essmente, the peroentage •• t forth for .acb Unit on Bxhibit 

-B- attached bereto and incorporated herein by th;I.. reference 

ehall be multiplied again.t tbe total annual and/or special 

assessment for the Proj.ct. 

Seotion 8. COlleotion of Altae.ament.. Annual 

Assessments will be collected on • monthly baaia, unless some 

other period for collection i8 fixed or determined by the Board. 

Section 9. Date of COIIIIIIeDOement of Annual A •• e.lIID8nt.1 

Due Date.. The annual a.s.a.ments provided for berein .ball 

commeno. aa to all Units covered by tbia Declaration (including 

tho.e Unit. owned by Decl.rant) on tbe first day of the DOntb 

following the oonveyanoe by Declarant of the first Unit witbin 

the Property to an OWner. Th. first annual assesa.ent ahall be 

adjWlted acoording to the nuaber of montha reMining in the fiscal 

year of the Assooiation. The Board shall fix the &IDOunt of the 

annual assessment .gainst eaob Unit at least sixty (60) day. in 

advanoe of the fir.t day of e.ch fisc.l year of the Association, 

but their failure to do 80 .hall not invalidate said ••••• ement 

if made l.te. Written notioe of the aJIIOunt of the .nnua1 .s.e •• -

ment ag.inst each Unit ahall be .ent to .very OWner aubjeet 

thereto. The due d.tes shall be •• tabli.hed by the Board. 

In the event the Board .hall d.tezadn. at any time that the 

e.ttm&t. of the annual •••• sement for the curr.nt fi.cal year is, 

or will become, inad.quat. to me.t the expense. of the Aa8OClation 

for any r"8On, it ahall u.edi.tely 4.teraine the .pproxiaate 
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amount of suoh inadequacy and i •• ue a .upplemental •• timate Of 

the total. A.soci.tion expen.e •• nd d.t.rmine the revi.ed lUllQunt 

of the annu.l. ••••• .ment .g.~n.t each own.r. The ~.oc~ation 

shall upon demand, and for rea.onab1e charge, furni.h a certif

icate .igned ~ .n officer of the A.sociation .etting forth 

whether the ••••• amente on •• pec~fied Onit have been paid. 

Said signed certificate shall be conclu.ive evidence a8 to all 

third p.rties relying thereon to .how that all ••••• sment. 

acJcnow1edged therein bave been paid, but .hall not relieve any 

OWner of the responsibility for a •• e.ament. not in fact paid. 

Section 10. Bffect of Nonpayment of As.e .... nts' 

Rellledi •• of the Assooiation. Bach owner of any Onit upon beooming 

an owner of any Onit, is anel shall be deemec1 to covenant and 

aqree to pay to the Association eaoh and every of the as.es8lllent. 

provided for in this Dec1.ration and .grees to the enforcement 

of all such •• seesmonts in the manner herein specified. In the 

event an attorney or attorneys are employed for collection of 

any •• sessment, whether by suit or otherwise, or to enforce 

compliance with or specific performance of the terms and 

condition. of this Declaration, owner agree. to pay reasonable 

attorneys' fees and cost. thereby incurred in addition to 

any other amount. due or any other r.lief or remedy obtained 

against .aid own.r. Any a •••• sment not paid within fifteen 

(15) day. after the date on which it becomes due .hall ther.after 

bear intere.t from the date of delinquency at the maximua 

int.re.t rate allowable by l.aw. Addltionall.y, the Board .. y 

••• eS8 reaaonabl. penalties or lat. charges for late payment 

of any a8S •• lIBI8nt. provided for her.in. In addition to any 

other rem.cU.a provided her.:Ln Or ~ law, the Board, or ita 

authorized representative, .. y enforce the obligations of the 
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owner. to pay the a •• e.smen~. provided for in this Deolara~ion 

and each of them, in any manner provided by law or in equity, 

or without any limitation of the for890in9, by either or both 

of the following proeedure., 

(a) Enforoement by Suit. By co..-ncement and 

maintenance of a Buit at law again.t any owner or Owner. 

person.lly obligated to pay ••••• .ment. fo~ auch delinquent 

a •• e.sment. as to which they are per.onally oblig.ted, .uch 

suit to be maintained in the name of the Associ.tion. Any 

judgment rendered in any such action .hall include the amount 

of the delinquency, together with interest thereon as provided 

for herein, ooats of collection, court costs .nd re.sonable 

attorneys' fee. in such amount as the court may adjudge against 

the delinquent owner. A suit to recover a money judgment for 

unpaid asse.ament shall be maintainable without foreclosing or 

waiving a lien hereinafter provided for. 

(b) Bnforceaent by Lien. There is hereby 

created a claim of lien, with power of sale, on each and every 

Unit to secure payment to the Association of any and all 

a ....... nt. levied again.t any and all o.ners of such Units 

pursuant to this Declaration, together With interest thereon a. 

provided for in thia DeClaration, and all coats of collection 

which may be paid or incurred by the Association in connection 

therewith, iDCluding reasonable attorneys' tees. At any tu.. 
after the occurrence of any delinquency in the payUlent of any 

.uch aasea..ant, the Board, or any authoriZed representative 

thereof, .. y uke a written demand for payment to the delinquent 

owner. Such demand ahall state the date and .uoun~ of the 

delinquency. S.ch delinquency shall oo~titute a separate 

bas:l.. for a dellllUld or cla.ia of lien or a lien, but any number 

of default ... y be included within a single demand or alat. of 

lien or lien and any d...nd or claim of lien Or lien on account 
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of prior delinquenoies .hall be deemed to include .ub.equent 

delinquenoie. and aJIIIOunt. due on aocount thereof. If .uoh 

delinquenoy i. DOt paid within ten (10) day. after delivery of 

such demand, the Board or its duly authorized representative 

lII&y thereafter file and record a olaim of lien on behalf of the 

A.sooiation again.t the Unit of the defaulting Owner in the Offioe 

of the County Recorder of San Dieqo County. Suoh olaim of lien 

.hall be exeouted and aoknowledC]ed by any officer of the 

Aa80ciation and shall contain substantially the following infor

mation: 

(1) ~he name of the delinquent Owner, 

(2) The legal description of the Unit 

aC]ain.t Which claim of lien i. made, 

(3) The total aJIIIOunt ola:l.med to be due 

and owing for the aJIIIOunt of the delinquency, interest thereon, 

colleotion cost., and estimated attorney.' fee., 

(4) ~hat the claim of lien is made by the 

Asaociation pursuant to this Declaration, and 

(5) ~hat a lien is olaimed against said 

Unit in an amount equal to the amount stated, with all other 

aJIIIOunt. becoming due from time to time in accordanoe with this 

Declaration. 

upon .uoh recordation of a duly executed original or 

copy of .uch a olaim of lien, the lien ela1med therein shall 

immediately attach and become effective in favor of the 

A8aociation as a lien upon the Unit against which .uch a ••••• -

mant was levied. Such a lien .hall have priority over all 

lien. or olaims oreated .ub.equent to the recordation of this 

Declaration, except for tax lien. for real property taxes on 

any Unit and a •••• ament. on any Unit in favor of any munioipal 

or other governmental a ••••• ing unit and except for certain 

tru.t deed. •• provided in Seotion 11. below. Any .uch lien may 
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be forecloaed by appropriate action in court or in the manner 

provided in the California Civil Code for the foreclosure of a 

deed Of trwat with power of aale or in any other manner per

mitted by law. 'l'he Board is hereby authorized to appoint it.s 

attorney, any officer or director of the AIIsociat.ion, or any 

title company autbori.ed to do busineas in California as trust.e 

for the purPOae of conducting such power of aale foreclosure. 

~he lien provided for herein shall be in favor of the A1180ciat.ion 

and shall be for the benefit of all other unit owners and shall 

secure payment of all swas set forth in the claim of lien, 

together with all 8ums becoming due and payable in accordance 

with the Declaration after the date of recordation of said 

claim of lien. The Association shall have the power to bid in 

at any foreclosure aale and to purchase, acquire, hold, lease, 

mortgage and convey any Unit. In the event such foreclosure is 

by act.ion in court, reasonable attorneya' fees, oourt. costa, 

title searcb fees, intereat and all otb.r costa and expenaea 

ahall be allowed to the extent perlllitted by law. Bach OWner, by 

becoming an OWner of a Unit, hereby exprea.ly waivea any objection 

to the enforcement and foreolosure of a lien in this manner and 

alao hereby expressly waives the defenae·of the statute of 

limitations applicable to the bringing of any suit. or action 

thereon. Upon the timely curing of any default for which a 

notice of claim of lien was filed by the 80ard and t:he paYJMnt 

of all SUlllS s.cured by tbe lien cr .. ted by the recordation of 

auch claim of lien, the Board sball caUSe an officer of the 

A1180ciation to file and record an appropriat.e rel .... of sucb 

claim of lien in the Office of the County Recorder of San Diego 

County, CAlifornia. Ho owner may waive or otberwise escape 

liabilit.y for the a.sesament. provided for in this DeClaration 

by non-use of the CollllQOn Area, or any part thereof, or any 

other part of the Property, or abandonment of his unit. 
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Notwithstanding anything contained in this Declaration to the 

contrary, no action lII&y be brought to foreclose the lien oreated 

by recordation of a olaim of lien, whether judicially, by power 

of aale, or otberwise, until the expiration of ten (10) daya 

after a copy of aaid ola.illl of lien, 8bowing the date of 

recordation tbereof haa been mailed to the Owner of the onit 

which i8 desoribed in suob olaim of lien at the addrea. of the 

Projeot. ~n the event 8uob foreolosure is by aotion in court, 

reasonable attorneys' fees shall be allowed to the extent 

permitted by la". In the event the foreclosure is as in the 

ease of a mortgage under power of eale, any person designated 

by the Association in writing shall be deemed to be aoting a. 

the agent of tbe lienor and ahall be entitled to actual expenaea 

and any suob fees as may be allowed by law or a. may be prevailing 

at the time the 8ale ia conduoted. The oertificate of aa1e 

aball be executed and acknowledged by any two (2) membera of 

the Board or by the person condUcting the 8ale. A deed upon 

foreclosure shall be executed in like manner. No owner may 

"aiva or otberw.ie e.cape liability for the a.sesaments provided 

for berein by non-uae of tbe common Area or abandonment of hi. 

Condominium. 

Seotion 11. Subordination to Certain 'trust Deed.. The 

lien for the a.sessments provided fOr herein in connection with 

a given Unit ahall not be aubo~inate to the lien of any deed 

of tru.t or mortgage, except the lien of a deed of truet or 

mortgage, and aecured advanoes thereunder, given and made in 

gOOd faith and for value that is of r.co~ as an encumbranoe 

against sucb given unit prior to tbe recordation of a claim of 

lien for the assesaments provided for in thia Declaratton 

aga1nat euch given Unit (euob deed of trust or .artgage being 

hereinafter referred to as a ·prior deed of trust-). 'the sale or 

tranafer of any unit shall not affect the a.ses8DIant lien created. 
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p~vided for by this Deolara~ion to secure a •• esament. becoming 

due Whether prior ~o, on or after the date of such .ale or 

transfer, nor shall such .a1e or transfer dimini.h or defeat 

the personal obligation of any OWner for delinquent ... esaments 

a. p~vided for by this Article, p~vided, however, that the 

s.le or transfer of any Unit pursuant to a judicial foreclosure 

or foreclosures by power of sale of a prior deed of trust,' 

shall extinguish any asse.sment lien which has attacheq ana 

become effective with r89ard to the Unit being so transferred 

prior to the time of such sale or transfer, and shall prohibit 

the creation of any •• sesamant lien against such Unit on account 

of .ssessment. which became due prior to ~he date of such sale 

or transfer, provided, however, that there shall be a lien on 

the interests of the purchaser at such sale which shall attach, 

be created and become effective, and which may be foreclosed 

in accordance with this Declaration and which shall secure all 

a.sessments by coming due after the date of any such .ale or 

transfer. For the purpose of thi. Section 11., • Ale or transfer 

of a Unit shall occur on the date of recordation of a deed or 

other instrument of title evidencing the conveyanoe of record 

title to the Unit. 

AR'fICLlI: IV 

MANAGBMBJIIT 01' TBB ASSOCIATION AIm 'l'BE PBOJBCT 

Section 1. General Powers of the Association. All 

powers relating to the manag-.ent, operation aDd maintenance of 

the Project and of the common Area, as well as certain rights, 

duti.s and powers relating to the individual Units, as hereinafter 

.et fOrth, shall be vested in the Aasociation and in its SOard. 

'the specific and pr.imary purposes and powers of the A880ciation 

and its SOard are to provide architectural control of the 

Property, manage and maintain the Proj.ct, and the ec-.on Are., 

-20-- , .... _-.... _---.- -.', 

(g \ 81· J 

I 
:Nt 2t288' : 

~Ki4"l 
. -

-1 



I 
I 

.... 
t 
t 

t 

== ~-
';.,' ,. 

557 

and to enforce the provisions of this Declaration and the 

Aaeociation'. Articles and By-Laws, and any other instruments 

relating to the ~agement and control of the Association and 

the Property. The ""sociation shall bave the right and power 

to employ or engage a manager or other employees or agent a 

and contract for such servicea, labor and material a as it may 

de .. reasonably neces.ary to operate and maintain the Project, 

Property and COmmon Area and the improvements thereon and to 

discharga its other dutie. aa herein provided. Any manager, 

agent or employee selected prior to the first annual election 

ahall be employed to manage or work only until auch ttm. a. 

the continuance of the sazae or ~ aelection of a new manager 

or agent ahall be determined by the Board elected at the fir.t 

annual meeting of MelDbers. The Assooiation may do any and all 

other acts and things that a nonprofit corporation is empowered 

to do, which may be necessary, convenient, Or desirable in the 

administration of its affaira for the .pecific and primary 

purposes of meeting the duties of the Association a. set forth 

in this Declaration. orhe Association, through its soard of 

Directors, aball have the authority to delegate ita owners to 

committe •• and Officer. of the Association or ita employee •• 

Section 2. Specific Powera of the Aseociation. In 

addition to the duties and powers enumerated in ita Articles of 

Incorporation and By-Lawa or elsewhere provided for herein, 

and without limiting the generality thereof, the Association 

ahall • 

(a) Maintain and repair the CoJIaDon Area within 

the Project and any COJIIIIIOn improvement. thereon or therein, 

(b) llainta1n auch policy Or policies of insurance 

as .et forth 1n this Declaration, together with .uch other 

typ.. of 1nsurance as the Association determines is in the best 
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558 . 
interest of the Association and its Member., 

(c) Obtain for the bene~it of the Common Area 

water and electric aervice, 

(d) Obtain for the benefit o~ the Unit. water 

and sewer dispo.al, which services will not be individually 

metered to each Unit. Blectricity shall be individually metered 

to the Dnits and ahall be the responsibility of each Unit OWner, 

together with all heating, ventilating and air conditioning costs. 

(e' Allocate the water bills ~or the project amoung 

the Unit OWners as follows: .eparate flow meter. will be 

maintained for each building and the A8Bociation will bill 

each Unit owner for his percentage share of hiB building'. 

percentage ahAre of the total water bill as determined by 

the Board. Bach Unit OWner's percentage ahare of his 

building's ahare of the water bill will be baaed on each 

Unit OWner'. floor area versus the total floor area for 

each building. The Board sbal.l have the right to install 

separate flow meters for any units which the Board believes 

or .uspect. that an individual Unit may be using above 

average amount. of water and the Board may thereafter bill 

each Unit owner separately for his Unit's water based on 

the Unit OWner's percentage interest of the total water 

bill as determined by the Board based on each Unit owner I 8 

total u.e of water •• determined by the separate :flow meter. 

All reasonable 9004 :faith deteaainations of the BOard .hall 

be final and conclusive upon all Unit OWners. 

(f) Pay the taxes and ••• e .... nt. which are or 

could become a lien on the Common Area or 80111e portion thereof, 

(9) Prepare budget. and financial statement • 

for the A8eociation and it. JIeIIbU. a. prescribed in the By-Laws 

of the A8aociation, 

(h) Shall provide and pay fOr =-on refue dbpoeal, 
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(1) All unit OWners shall provide and pay for 

their own janitorial service. 

Section 3. Repair and Haintenance of the Units bX 

OWners. Except to the extent that the Association ia obligated 

herein to maintain a portion of a Unit, eaoh OWner shall 

maintain, repair, replace and restore all portions of his unit 

including, without limitation, the heating and air conditioning 

compoent.. Additionally, each OWner shall keep and maintain 

the interior walla, ceilings, windows, floors aDd doora in a 

clean, sanitary and attractive condition. All such repairs and 

maintenance pursuant to this Section shall be subject to the rules 

therefor as the Association may from time to time establish. With 

respect to window glas., each OWner shall be responsible and shall 

pay for the cleaning and the repair and replacement of all 

window glass. 

Section" • Repair aDd Maintenance of Certain COIDOn 

Areas by or at the !!Pense of OWners. In the event the SOard 

shall dete~ine that the walls, oeilings, floors, glass or 

doors forming the boundaries of a unit have been dllllUlged t.~ 

within the Unit, nctwithatanding that such damage may be to 

the COIaIOn Area, or that the windows need cleaning, or 

that the heating or air conditioning syatem. for a Unit nead 

repair or maintenance, the OWner of the unit shall be responsible 

for repairing or paying for such damage in a timely manner and 

in aocordance with .uch rut.. a. the BoarCi shall from time to 

time a40pt. In the event such repair is not accomplished by the 

Owner, the Assooiation or its delevatea shall have the right at 

reasonable times to enter the Onit to effect such repair, and the 

coat thereof shall be charved to the OWner of the Onit involved 

and, if not paid in a timely manner, .aid co.t. shall con.titute 

a Ret.bur.ament As ...... nt agaLn.t the Onit and in favor of 

the As.ociation. 
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Section 5. ~. 'l'ba "'aooiaUon shall adopt and 

may amebd from time to t~ reaaonable rule. rel.ting to the 

use and operation of the Common Area and any facilities or 

improvement.s thereon. A copy of such rules and of all UleDd

ments thereto ahall be mailed to each OWner of a Unit.. 

Sect.ion 6. Entry into Units. The A.soci.tion and its 

representatives shall have the right to enter upon .ny Unit 

within the Project to the extent. 8uoh entry i. nec •••• ry in 

conneotion with the performance ~ the A.sooiat.ion of ita duties 

.nd reaponsibilitie. under this Article or under this Deolaration, 

specifioally inoluding, without limitation, the construct.ion, 

maintenanoe or repair of t.be COIIIIDOn Area or any port.ion thereof. 

In addition, eaoh Unit wit.hin the Project. shall be .ubject to a 

nonexclusive ... ement for ent.ry ont.o such Unit. for t.he benefit 

of the adjaoent. Unit. so that. the OWner of suoh adjaoent Unit 

may effect any necessary repairs to the improvements on hi. 

Unit or any portion thereof, or in conneotion with any emergency 

for the benefit of .ny unit or the Common Area. 

S~ion 7. Basements. The Assooiation ahall have 

aa e •• ement over the Cammon Areas for all purpo.e. di.CUBsed 

in the Deolar.tion. 

ARTlcx.B V 

PROPBR'l'Y RIGJI'l'S AND BABBMBH'rS 

Section 1. Basements. Decl.rant expressly re.ervea 

for the benefit. of owners in t.be Projeot reciprooal, nonexclusive 

easements of acoess, ingress, egress .nd enjoyment over all of 

the COIIIDon Ar .. s. Such "SellU!J1ts ... y be used by Decl.rant, its 

successor., purchasers .nd all Unit owners, their employeea, 

custo.ers, guest.., tenants .nd invit~ees, occupying or Visiting 
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the Projeot, for walkways, vehioular aooe •• and .uoh other 

purpo ••• reasonably neoe.aary for use and enjoyment of a Unit 

in the Project. Declarant expressly reserves for the benefit 

of the Board and all aqents, officers and employee. "t the 

Aasooiation nonexclusive easement. over the common Area. as 

necessary to maintain and repair the ~n Areas and to perform 

all other tasks in acoordance with the provisions of this 

Declaration. Suoh easements shall be appurtenant to and shall 

pess with tbe title to every Unit conveyed. Declarant expre •• ly 

reserves for itself .0 long as it is an OWner, and for 'the 

benefit of the Association, the right to grant additional .a.e

ments and rights of way to utility companies and public agencies, 

as necessary, for the proper development and dispo.al of the 

Project. 

Section 2. Encroachment Basaept. The Declarant, 

its successors and assigns, and all future owners of Units, by 

acoeptanoe of their respective deeds, covenant and agr .... 

follows: 

<a) That if a portion of the COIamOn Area 

enoroaches upon the units, a valid eas8JIIeDt into the unit in 

order to aooomodate the encroachment and for the maintenanoe of 

s .. , 80 long as it .tands, shall and doe. exist. In the event 

a Unit i. partially or totally CI •• trayed, anCi then rebuilt, the 

owner. of Unite agree that minor enoroachments of parts of the 

unit into the CoDIDOn Area due to construction shall be pe:mitted 

and that valid .asement for said encroachment and the maintenance 

thereof shall exist. 

(b) 'l'hat the CODIIIIOn Area is and .hall always be 

subject to ...... nts for minor encroacb!Dant. thareon of the 

unit and that a nonexclu.ive easement for ingress, e9ress, and 

support through the co.mon Area i. appurtenant to eacb unit &DCI 

the CoIIDon Area 1 •• ubj.at to such ...... nt •• 
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Section 3. Right. of BnUX- The Board shall have a 

liJaited right of entry 1n and upon the exterior of all Units 

for the purposes of inspecting the Project and tak1ng whatever 

corrective action llay be deemed nece •• ary or proper by the 

Board, consistent with the prov1s1oD8 of this Declaration. 

Bowever, nothing herein shall be construed to Utapose any obli

gation upon the Association to maintain or repair any property 

to be maintained or repaired by the owner ot any Unit. Nothing 

in this Article shall in any manner U ... i t the right of the 

OWner to exclusive occupancy and control over the interior of 

his Unit. Bowever, an owner shall' grant a right of entry to 

the Board or any other per80n authorized by the Board in ca.e 

of an emergency originatin9 in or threatening his Unit, whether 

the owne::- i. pre.ent or not. PurtheJ:JllOre, an owner shall 

permit other Owners, or their representative., to enter hi. 

Unit for the purpose of performing required installations, 

alterations or repairs to the meohanical, plumbing or electrical 

services to a Unit, prov1ded that such requests for entry are 

.. de in advance and that such entry is at a t~ reasonably 

convenient to the owner who •• Unit i. to be entered. In case 

of any emergency, such right of entry shall be immediate. 

section 4. Basement for Single ownership of Contiguous 

!In!U. There is hereby reserved to Declarant, together with the 

right to grant and transfer the same, a nonexclusive ...... nt 

appurteDADt to the Units adjacent to each Interior Boundary 

Plane for the purpose of erecting or removing partition Walls 

and pas.ing from Unit to Unit (w1th the permission of the owner 

of the Un1t being entered). For the purposes of determinin9 

single ownership Of contiguous Units as provided in this 

Declaration, anyone or more of the follOWing pex'lIOns or 

entities shall be considered a single owner: (1) All persons, 

t:ruats, partnerships, syndicat •• , and corporations of which an 

owner is • beneficiary, partner, member, or record or beneficial 

etockbolder owning 25 percent or .are of the capital stock, or a 

noainee for any of the •• per.oDS or entiti.sl (ii)..abers of 

the t.aediate family of any OWner. 
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Section s. COntinuing covenants. Bach of the 

ea.aments provided for in this Declaration shall be deemed to 

be establi.bed upon the recordation of thi_ Dealarat.ion, and 

sball thenceforth be deemed to be covenant. running with the 

land for the us. and benefit of the Units and the CODIInOn Area, 

as the oase may be, superior to all other encumbrance. applied 

against or in favor of any portion of the Property which ie the 

subject of this Declaration. In furtherance of the easement. 

provided for in this DeclaratioD, the individual grant deeds to 

Units may, but. aha11 not be required to, set forth said "sements. 

AR1'ICLB VI 

USB RBSTRICTIONS 

Section 1. Use of Units. Onits may be used for any 

lawful purpo.e as peraitted by local law and regulat.ions as of 

the date of the recordation of this Declaration provided, however, 

the Onits in the Office Buildings, 1.e., the Office onits, may 

not. be used for any type of retail acti vi ty. Any use of a 

Unit which may now or in the future require a use variance from 

the city of San Diego Blust first be approved in writing by a 

majority of the Board in order for such u •• to be permitted under 

the terDIS of this Declaration. 

Sect.ion 2. Parking. One (1) parking space shall be 

deeded to each Unit Owner of the Office Building_ and two (2) 

parking spaces sball be deeded to each Unit owner of the 

Industrial Buildings as EXclusive Us. Area., a. depicted on the 

COndominium Plan .. determined by Declarant. Only pas.enger IIOt.or 

vehicles IllAY be parked in the parking areas which constitute 

portions of the cosraon Areas and Restricted CCIDIDon Area. unle •• 

otherwise determined by the Board. The use of all parking spaces 

shall be controlled and regulated by the Board. Iftle Board shall 

adopt and may later amend from t1me to tiae, rules and regulations 

governing such use and copies of such rule. and regulations .hall 

be distributed ~ all OWner •• 
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Section 3. .uillAnces - Noi.e Control. No noxious or 

offen.ive aotiviti •• shall be carried on in any unit withi~ the 

Projeot. .0 loud no.:1ses or noxious oeSors shall be pea:mitted on 

the Property, and the BOard shall have the rig'lIt to determine 

if any noise, odor, or activity producing' auch DOiae or odor 

constitutes a nuisance. Bach owner shall ~ply with all the 

requirements of the local and/or state health authorities and 

with all other 9'Overnmental authoriti •• with respect to the 

occupancy and uee of a Unit and its appurtenant services. Bach 

Owner shall be accountable to the Association and other owners 

for the conduct and behavior of his employees, customers, tenants, 

g'U.sts and invitees, and any damag'e. to the eoa.;,n Area, personal 

property of the Association, or property of another owner, 

caused by such employees, customers, tenant., gueste or invitees 

shall be repaired or replaced at the sole expense of the owner. 

In the event such repair is not accomplished by the Own.r, in 

a t~ly manner, the Association or 1ts delegates shall have the 

right to .ffect such repair and the cost th.reof shall be oharged 

to the OWner of the Unit and, if not paid in a timely manner, 

sball be deemed a Reimbur.ement AB ...... nt. 

Section 4. Signs. No sign., posters, displays, or 

other advertising device. of any character shall b6 erected or 

maintained on, .hOwn or di.played from the window of any 

Unit without the prior written con.ent of the Board, provided, 

however, that the reetrictions of this Section shall not apply 

to any sign or not:f.ce of customary and r.asonable dilDension 

which state. that the pre.bes are for rent or sale. Such ligon 

or notice may be plaoed within a Unit but not upon any portion 

of the ComaIon Areas. Mdre.. and identification ligon. .hall 

be maintained by the Board. 'fbis Section shall not apply to 

any signs used by Declarant, or its agents in connection with 

the sale and/or lea •• of any unit in the project. Notwithstand

ing' the foregoing, nothing herein contained sball be construed 

in BuCh a sanner •• to permit the maintenanoe of L~ sign which 

b DOt in accordance with any ordinance of the oity of San Diego. 
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Sec~ion s. Inside and outside Installationa. No 

outside in.talla~ion of any type, including but not limited to a 

television or radio an~enna, shall be constructed, erected or 

maintained on any Unit, excepting antennae and heating and 

air conditioning oamponen~s installed by Declaran~ as a p~ 

of ~e initial construction of ~e Proj ect and except 

a. Jll&y be installec! by or wi~ ~e prior written consent of the 

Board. No maohinery of any kind ahall be installed On ~e 

ex~erior of ~e building of ~e Project or be allowed ~ protrude 

through the walla or roof of thia building unleaa the prior 

written approval of ~e Board is firs~ obtained. Notwi~s~andin9 

~e specificity of ~e foregoing, no ex~erior addi~ion, change 

or al~erat1on ~ any Unit ahall be commenced without the prior 

written approval of the Board. No~hing shall be done in any 

Unit or in, on or w the ComaIon Areas which will or may ~end ~ 

impair the .~ructural integ'ri~y cf the Project or which would 

structurally alter ~e building except a. otherwise expre.sly 

provided herein. There shall be no alteration, repair or 

replanemen~ of wall coverings within the Unita which may diminish 

~he effectiveneaa of the sound control engineering within the 

building. '!'here ahall be no deatruction of any part of the 

CODmlOn Areas, and no CoDmlOn Area wall in ~. Projec~ shall be 

pierced or otherws1e altered in any way without the prior 

writ~en approval of the Board. Such approval .ay require a 

s~ruc~ura1 engineering analysis, ~ be at the expense of the 

applic&nt-owner. NO owner shall cause or permit any _Chanica' 

lien to be filed against any portion of the Project for labor or 

matedals alleged ~ have been furnished or delivered to the 

Proj ect Or any Oni t for such Unit owner. Any such owner shall 

iJamediately cau •• such lien ~ be di8charged by payment, bonding 

or otherwbe. If such lien is no~ ao <Uscharged within ten 

(10) day. after written notice W the unit owner from the Board, 

the Board may discharg. ~. lien and charge the Unit owner a . 
Reimbur .... n~ Aa ••• ament for such oo.~ of di.charge, ~ inclu4e 

reaaonable .~~rneya· feea • 
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Section 6. Windows and Door.. 'to establish unifomity 

in the exterior appearance of the building, no shutter, screen, 

blind, curtain, drape or appurtenance vi.ible froID any CoaDon 

Area or public street shall be constrU(lted, perJllitted or 

IIILintained in or on any window or door until the Board has 

given its written approval to t:he exterior appearance thereof, 

excepting only suoh item. as may be installed by the Declarant, 

if any, and comparable replacements thereof. 

Section 7. Bntrance and Door Graphic.. All entrance 

and door graphics Inust be ,approVed by and be in accordanoe with 

suoh s~rds a. are adopted frOID time to time by the Board. 

Section 8. AnimAl RegUlation.. Ho an1Jaa18 of any 

kind ahall be kept in any Onit except tbat Ush in an aquarium 

approved by tbe Board may be kept wi thin any Unit. 

Section 9. Rubbish Removal. Trash, garbage, and 

other wa.tes sball be disposed of only by depositing same into 

• designated trash container suitably placed or designated by 

the Board .a •• to be properly .creened from the public view 80 

as not to detract from the PhYsical appearance of the Project. 

Ho portLon of the Project sball be used for the storage of 

building materials, refuse or any other materials, other than 

in connection with approved OOJlstruation. 'rhe cost of trash 

collectLon and removal sbal.l be borne by the Association and 

.hall constitute a portion of the COIIIIOn Bxpen.... If the need 

for increased refuae di.po .. l servic.s ari ••• , the Board reserv.s 

the right to ••• es. the owner or Owner. whoae aotivitie. create 

.uch a need. 

section 10. Leasing of Units. Any owner MY leaae 

.11 or • portion of hi. Unit by _an. of a written lea.e 80 

long a. the onit is not leaso4 for u.e probibited by this 

t
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Dealaration or by applicable governmental regulations. Any 

lease muat provide expressly that the tax.. of any such 

lease shall be subject in all respecte to and that the lessee 

shall abide by the provisions of this Dealaration, the By-Law. 

of the Aaaoc:Lation, and all ruale. and r89Ulations adopted by 

the board and any failure by the les.ee of .uch Unit to camply 

with the terms of this Declaration, the By-Law. of the Association 

or the rule. and regulations shall con.titute a default under the 

lease. Notwithstanding the failure to include .uch language, 

any such leaae shall be .ubject to such provisions, which shall 

be deamed to be incorporated by reference therein and shall be 

approved in writing by the Board. AlII ..... ahall be in writing. 

Section 11. J!'urther Subdivision. No o.mer of a 

singl_ unit shall further .ubdivide said Unit. An o.m_r of two 

(2) or more contiguous Units shall not subdivide his CondominiWDS 

without the prior written consent of the Boare! as prOVided in 

Article VII of thia Declaration, and withOut first having 

complied with all the applicable lawa and regulationa, provided, 

bowever, that this provision shall not be construed to limit 

the right of a Unit OWner to lea.. all or a portion of his 

Unit, pursuant to Section 10. above, by means of a written l .. se 

subject to the restrictions of thi8 Declaration. 

section 12. In8grAnCe. No Unit or improV8III8Jlt 

8ituated thereon shall be occupied or uaed for any purpose or 

in any lllanner W!U.ch ahall cause euch improvements to be 

uninsurable again.t 10.s by fir. or the perils of the extended 

coverage endorsement of the California Standard J!'ire Policy form 

or caus. any policy or policies representing such insurance to 

be cancelled or suspended or the company issuing the same to 

refuae the renewal thereof, or cause the preaaiUlll for suoh 

insurance to be increased. 
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Seotion 13. Interferenoe. No Unit shall be used in 

suoh a aanner a8 to obstruct or interfere with the enjoyment 

of the OWners or occupants of otber Un! ts or annoy them by , 
unreasonab1e noiaes or othertti.e, nor shall any nui.ance or 

illegal aotivity be permitted to occur in any Unit. 

section 14. Vehioles. 'l'he OWners and their guests, 

invitees, tenants, and patrons aball not park motor vebicles in 

the common Area, exoept in the parking areas provided for suob 

us.. No boat, trailer, recreational vehiole or equipment shall 

be stored at any tiJae within the Project. 

Seotion 15. CODIIDOn Are. U!§s. The COIDIDOn Area aball 

be iaproved and W1ed ouy for the following purpose. a 

(a) Affording padestrial movement and vehicular 

.torage and movement within the Project, inoluding acees. to 

the Units, 

(b) Utilising the co.mon Areas for the purposes 

for Vhich they have been put by the Aaaooiation, and .uoh uae to be 

by the OWDer., invitees, tenant., customers, clients and patrons, 

subject to the rul.s and regulations .stablisbed by the Board; 

(0) Beautification of the Project and providing 

privacy to the OWner. thereof through landsoaping and such 

otber means as the Board .ba1l de_ appropriate, and 

(d) A nonexolu.ive e •• ement for ingr •• s, egr ••• 

and support throughout the CoaDon Ar.1S i. and ahall be appurtebant 

to eaoh Unit and the COIIIIIIOn Area i. and shall be subjeot to 

Buch eaa8lll8Dt. 

Section 16. Prohibited Activiti... Iro part of the 

~n Area .ball be obstructed 110 a. to interf.re with it. us. 
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for the purpos •• h.r.inabove permitted; nor .ball any part of 

the COmmon Area be used for atorage purpos.s (exc.pt a. incidental 

to one of the permitted UB •• ) or in any JIIIlnner Which shall incr .... 

the rat. charged for insuranc. against 108a by fir. or the 

peril. of the ext.nded coverage endorsement of the California 

Standard P1re Policy form or Public Liability or Property Damag. 

Liability covering the COmmon Area and improvements situated 

thereon, or in a manner which shall cause 8aid premiaes to be 

unin8urable against Buch risk or cause any policy or policiea 

repre8enting such insurance to be cancell.d or suspended or the 

company iasuing same to refuse renewal thereof. 

Section 17. Liabili ty. The OWner of each Unit 

ahall be legally liable to the Association for all damage to 

the Common Ar .. or to any improvement., facility or landscaping 

located th.reon caUSed by Buch OWner, tenant, occupant or patron 

of auch own.r' 8 Uni t. or any gueat of an OWn.r. No OWner ahall 

have the right to improve d.corate, r8lQOd.l, alter, landscape 

or adorn the COIIIIIOn Area without the written consent of the 

Board. Any such actions shall be SUbject to the rulea and 

regulations .stablished ~ the Board. 

SectioD 18. Structures or Bquipment in COImDon Area. 

No structures or equiplll8nt, auch as heat exchang.rs or air 

compr.ssors by way of example, may be placed or lllaintained in 

the COIlllllOD Ar.a without the apecific written consent and 

approval of Declarant or the Board, which Board approval shall 

require appropriate screening, fencing, landscaping abd/or 

beautification to shield sa1d structure. and/or equipment from 

public view. 

Segtion 11. Airoraft Parking. Airoran may be 

parked in that area d.signated on the Condo.inium Plan 
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as Aircraft parking Area. Declarant may as.ign by deed as 

exclusive Use Area aircraft parking spaces in the Aircraft 

Parking Area .a depicted on the COQdoainium Plan. Additionally, 

any aircraft parking apaces not ao depicted, may be as.i9D.d, 

rented or leased by Declarant or by the Board to individual 

owners. Additionally, the Board may regulate and control the 

use of the Airoraft Parking Area and said aircraft parking 

apaces and may make and enforce rules and regulations concerning 

said use. Declarant has not warranted and hereby dtsclaims any 

warranty or representation ae to continuing access between 

the Aircraft Parking Area and Montgomery Pi.ld or it. 

taxiwaye or runway.. The Board ahal1 have the right to 

convert the Aircraft Parking Area to other use if the Board 

det~ne. that it is no longer practicable, legal or 

desirable to utili.e the Aircraft Parking Area for aircraft 

parking. The Board may reasonably a..... on an equitable 

basis the owners, lessees and u.ers of 8aid aircraft parkin9 

spaces for maintenance cost of the Aircraft Parking Area. 

Said Aircraft Parking Area may not be used for repairs or 

maintenance to or servicing of aircraft but instead shall be 

used exclusively for the parking of aircraft unleas otherwise 

determined by the Board. All users of the Aircraft Parking 

Area shall COIIIply with all la .. , rul •• , regulations and 

ordinances applicable to aircraft and oth_rw1ae. 110 fixed 

baae operators may utili.e the Aircraft Parking Area at any 

~. 

Section 20. Reatrooaa. The restrOOlllll located in the 

Office Building. (those building. designated on the Condominium 

Plan 8S Office Buildings) shall be used only by the OWners of 

the Office Unit. and their gue.t. and invitees and by no one 

el.e. All of the costs to maintain and repair said re.troolU, 

including but not l.i:lDited to the coat of suppli •• , vater 
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electricity, paintin9, plUlllb:lng repair aDd maintenance, 

replacements of ~ixtur.s, sball be a •••••• d to and paid by the 

owners of the Offioe Unit. on a proportionate balis determined 

by their r.lative square footage as more particularly set forth 

in Bxh1bit ·c· attached bereto and incorporated by reference 

herein. Tbe Board shall bave the right to reasonably asa.ss 

any Unit Owner for any maintenance or repair expenaes to a 

restrOOlll, which the Board detenaines to bav. been caus8d by a 

Unit owner, bis gue.ts, patrons, invitee a or oustomers. 

AR'l'ICLB VII 

ARCBl'l'BCTDML APPROVAL 

S.ction 1. Architectural !»proval. No ut.rial 

interior improvement to any unit, nor any replacement, addition 

or alteration to any building or structure, sball be effected 

other than by Declarant, until the plana, apec!ficationa and 

plot plan showing the location ahlS nature of such illlprovelleDt, 

replAC8IIMUlt, addition, alteration, or removal bave been aubmitted 

to aDd approved in writing by the Board nor ahall any exterior 

painting 01' decorative altez:at10n be commenced until the Board 

haa approved the plana therefor 1nclwUng the proposed color 

.cheme, des!gn thereof and the quality of materials to be used. 

No building, fenc., wall or other .tructure shall be CODllleJ1ced, 

erected or maintained upon the Propez:ty nor aball any ext:er!or 

a44ition to or ohang_ or alt.rat!on therein, including, but not 

limited to, Wall8, 400ra, be IlIAd. until the plana and apecif!ca

tiona sboVin9 the nature, Jdnd, shape, height, material and 

location of the .... aball bav. been aw..t.tte4 to and approved 

in writing' as to the ba1'IIIony of external 4a.tgon and location in 

relation to .urrouh41ng .tructurea and topography by the consent 

of t:be Board. 

Section 2. ~etio!!!%y Power. of the Board. Tba 

approval of the plan. aDd .peoifioationa aay be withheld not 

. . ' ...- ..... 
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only because of noncompliance with any of the specific conditiona, 

oovenant. and restrictions oontained in this Declaration, but 

also by reason of the reasonable disBatisfaction of the Board 

with the proposed Unit improvementa, inoluding without limitation, 

the elevations, finish, design, proportiona, architecture, 

shape, height, style and appropriatene.s of the proposed 

improvements or alterations, the .... terial. us.d therein, or 

because of ita reasonable di.satisfaotion with any or all other 

matters of thing. which, in the reasonable judgment of the 

Board will render the proposed item or improvement inharmonious 

or out of keeping with the general plan of improvement of the 

Property or with the improvements, alterations or additions 

erected with other Unit •• 

Seotion 3. Nonliability for Decision. No member of 

the Board .hall be liable to any person for his decisions or 

failure to act in making deoisions as a member of the Board. 

The members of the Board shall receive no compensation for 

their service performance pursuant to this Declaration. 

Seotion 4. Repair and Maintenance by Unit Owner 

Bach Unit Owner at his sole cost and expense shall maintain, 

repair, replace, apply gypSUll wallboard, paint, paper, plaster, 

tile, finish and restore or cause to be 80 maintained, repaired, 

replaced and restored, all portions of his Unit, iDOluding 

the inter.i.or surface. of the walls, cei11.ng8, windo..,., floors, 

doors and permanent fixtures, in a clean, sanitary and attractive 

oondition, in accordance with the original construction 1mprove

.. nt plan8 for the interior Unit d •• lvn of the ~rovemant8 in 

the Project, subject to control and approval of the BOard. Not

with.tan4inCjJ the foreqoing, no interior walla, ce111nq., floora 

or other structural or utility bearing portions of the building 

housing the Units shall be pierced, repaired or otherwbe 
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altered, 'Without t.he prior written approval of the plans for 

such alteration or repair by the Board. It shall be the dut.y 

of each Unit OWner to pay when due any and all charges foX' all 

utility services which services are not centrally metered but 

are separately metered to his unit. 

ARTICLE VIII 

INSURANCE 

sect.ion 1. Duty to Obtain Insurance I '1',ype8. 'the 

Board On behalf of t.he Association shall obtain and continue 

in effect adequat.e blanket public liability insurance (including 

medical payments', casualty insurance and fire i~urance wit.h 

extended coverage in an amount equal to one hundred percent 

(lOOt' of the full insurance replacement cost of the Project, 

without. deduction for depreciation. Such insurance ahall be 

maintained by the Board for the benefit of the Association, 

the owners and the encumbrancers upon the Project or any part 

thereof as their inter.sts may appear as named insured, subject, 

bowever, to loss payment requirement.s as set forth t.herein. 

Bach auch policy shall contain a mortgage clause 'Which must 

be endorsed to provide that any proceeds shall be paid to the 

Association for the u.e and benefit of the mortgagees as their 

interest may appear. The policy of public liability inaurance 

COVering COmmon Areas shall contain a ·Severability of Interest

endorsement which ahall preclude the insurer f~ denying the 

claim of any OWner because of negligent. acts of the Association 

or other OWners. The Aseociation aball maintain fidelity coverage 

againat dishonest acts on the part of directors, managers, 

trust .. a, employees or volunt.eers re.ponsible for handling 

funds belonging to or administered by the Association as the named 

namec! insured. Per lIOns .erving without coapensation .ball be covered 

by an endorseaent to the policy if not otherwise covered under 

the policy. The Board of Director. llAy purchase such other 

insurance a. it lUy de. necessary, including but not lilaite4 to 

plate gla.. insurance aDd worker.' coapenaatiun and directors 

f~\-~:~""I 
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Section 2. Waiver of Claims Against ASlIOCIiation. AJI 

to each policy of insurance maintained by the Board, the Unit 

owners hereby waive and release all claims against the Associa

tion, the Board and Declarant only to the extant of t:be inIIurance 

proceeds available to the owners, whether or not t:be insurable 

4 ... ge or injury is caused b.Y the negligence of or breach of any 

agreement by said persons. 

Section 3. Rights and Duty of Unit owner to Insure. 

Bach Un! t owner shall provide insurance on his personal property 

and upon all other property and improvements within his Unit. 

Nothing herein shall preclude any unit owner froll carrying any 

public liability in.urance a. he may deem desirable to cover 

his individual liability from damage to person or property 

occuring inside his individual Unit or elsewhere upon t:be Pro

ject. All such other policies as may be carried by owners shall 

contain waivers of subrogation of claims against: Declarant, 

the Assooiation, tbe Board, the Officers of the Association, 

and all other owners. Such other policies shall not adversely 

affect: or diminish any liability under any insurance obtained 

by the Association, and duplicate copies of such other policies 

shall be deposited witb the Board. If any loss intended to be 

covered by insurance carried by the Association shall occur and 

the proceeds payable thereunder shall be reduced by reason of 

insurance carried by owner, sucb owner sball assign the proceeds 

of such insurance carried by him to the AIIsociation, to the extent 

of such reduction, for application b.Y the Board to the ... 

purposes as the reduced proceeds are to be applied. 

Section 4. Notice of _!ration Requir8lD8Dt:8. All 

of the policies of insurance de8cr1be4 berein sball contain 

provisions that 84id policy or policies shall not be cancelled 
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or terminated, or expire by their terme, without thirty (30) 

days' prior written ootice to the Board, Declarant, OWnera and 

the respective first mortgagee. (provided that auch OWner. 

or mortgagees have filed written requests with the carrier fOr 

suah notice) and every other person in interest who shall have 

requested such notice of the insurer. 

Section 5. Zn.urance Premiums. Insurance pr8llliUlllll 

for any such blanket insurance coverage obtained by the Asaocia

tion and any other insurance deemed neces.ary by the Board ahall 

be a oo.mon expense to be included in the aaaesaments levied 

by the Association, collected from the OWnera and the proportion 

of such pa~ts neceaaary for the required insurance premiums 

shall be uaed only for the payment of premiums of required 

insurance a. such premiums become due. 

Section (j. Trustee for Policies. The Association, 

acting thrOugh its Board, is hereby appointed and shall be deemed 

trustee of the interests of all named insured a under policies 

of insurance purohAsed and maintained by the Assooiation. All 

insurance proceeds under any sucb policies a. provided for in 

section 1. of this Artiole shall be paid to the BOard of Directors 

as Tru.tees. '!'he Board shall have full power to receive and 

to r~ceipt for the proceeds and to deal therewith as provided 

herein. Znsurance proceeds ahall be used by the Association 

for the repair or replac-.ent of the property for which the 

insurance was carried or otherwise disposed of as provided in 

thia Deolaration. The Board is hereby granted the authority to 

negOtiate 10.. s.ttlement. with the appropriate insurance 

carriers, with partioipation by mortgage •• who have filed 

written requests under Section 4. of thia Art.icle to the axumt 

they d •• lr.. Any two Directors of the Aa80c.i.t.ion may sign • 

loss clat. fo~ and re1.... fora in connection with the settle

ment of • 10 •• cla1m, and auch sivnature •• hall be binding on 

all the named in.ured •• 
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Section 7. Actions as Truste •• Bxcept as otberwise 

specifically provided in this Declaration, the Board, acting 

on ))ahalf of th. As.aciation and all OWners, sball bave the 

exclusive right to bind such parties in respect to all matters 

affecting insurance carried by the Assooiation, the settleaent 

of a loss olaim, and the surrender, oanoellation, and modifioa

tion of all sucb insurance. in a Jll8nDer sati8faotory to seventy

five,peroent (75t) of the mortgagees of units who have filed 

requests under Section 4. of this Article to tbe extent such 

mortgage.s d.sire to participate. Duplicate originals or 

oertificates of all policies of fire and casualty insurance 

carried by tbe Association and of all renewals thereof, together 

with proof of payaent: of premiums, sball be delivered by the 

Association to all mortgagees who have requested the same in 

wrUing_ 

Section 8. Annual Insurance Review. 'lhe Board ahall 

review the insurance carried by the bsociation at least annually. 

for the purpose of determining the amount of casualty and 

fire insuranoe referred to in Section 1. above. The Board shall 

obtain a current appraiaal of the full replacement value of the 

buildings and improvements in the Project, except for foundationa 

and footings and masonry walls, witbout deduction for deprecia

tion, by a qualified independent insurance appraiser prior to 

each such annual review. 

Seotion 9. Required Waiver. All poliCies of pbyaical 

damage insurance shall provide for waiver of the following 

rigbts, to the extent tbat the respective insurers would bave 

the rigbts without sucb waiveral 

(a) Subrogation of olatm. against the tenants 

of the Unit OWners, 

(b) Any defense baaed on co-inauranoe, 
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(c) ADy right cf set-off, counterclaim, 

apportionment, prcration or contribution by reason of other 

insurance not carried by the A8sociationl 

(d) ADy invalidity, otber adverse effect or 

defense on account of any breach of warranty or condition caused 

by fe AS8OCiation, any Owner or any tenant of any OWner, or 

~8ing from any act, neglect, or omis8ion of any named in8ured, 

or the re.pective agent., contractors and employees of any in8ured; 

(e) Any right of the in8urer to repair, rebuild 

or replace, and, in the event the build:l.ng i. not repaired, 

rebuil t or replaced following loss, any right to pay under the 

insurance an amount less than th, replacement value of the 

improvement. insured or the fair market value thereof, 

(f) Notice of the assignment of any OWner of ita 

interest in the in.urance by virtue of a conveyance of any 

Unit, and 

(g) Any right to require any a.signment of any 

mortgage to the insurer. 

Section 10. Increased Insurance Pr_iUIIUI. Any 

incre.se in insurance praaiuma over the no~l or standard 

premiUBl costa whioh results from an OWner's use shall be paid 

for bY said OWner within ten (10) days after the A88ociation 

delivers to the OWner a certified statement from the Association's 

insurance carrier stating that the rate inorease was caused 

solely bY an activity of the OWner on the premiaes. 

~ICLB IX 

PROBIBDIOH AGAlR8'.l' SBYBMBILIft 

OF COIIPCII!mIft' IlI'l'BRBST III CONDOMIlCIUM 

Area e.tablished hereby and the tee title to the respective 
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uni~. conveyea therewith together with any exolusive easements 

appurtenant to each unit ahall not be separated, anered or 

separately conveyed, encumbered Or otherwise transferred and 

each such undivided interest in the C~n Area shall conclusively 

be de...et ~ be conveyed, transferred or encumbered with its 

respective Unit even though the desoription in the instrument of 

conveyance or encumbrance may refer only to the Unit. It ia 

intended hereby to restriot severability of the various components 

of a conc!oadnium in the manner provided by Section 1355 (g) of 

the civil COde of California. Nothing herein containec! shall 

be construed to preclude an Owner of any Unit from oreating a 

co-tenancy in the ownership of a unit with any other person or 

persons. 

ARTICLE X 

DBSTRUC'l'ION 01' DlPaovBMBNTS 

Section 1. Restoration of Projects. Bxcept a. 

otherwise provided in this Declaration, in the event of any 

destruction of any portion of the Project, it ahall be the duty 

of the Association to reatore and repair the same to ita former 

condition, .a promptly a. practical. The proceeds of any 

insurance maintained pursuant to this Declara~ion shall be u.ed 

for such purpose, unless otherwise provided herein. The Board 

shall be authoriZed to have prepared the necessary documents 

to effect such reconstruction a. promp~ly a. practical. '!'he 

Project sball be reconstructed or rebuilt 8Ubstantially in 

accordance with the Condominium Plan anc! the original construction 

plans if they are available, unl.eaa change. recOlllMlDded by the 

Board sball bave been approved in W:t'iting by members bOlding 

seventy-five percent (751) of the voting power of the Association. 

In the event that the amount avallable from the proceeds of 

such in.urance policies for such restoration and repair ahall 

be at leaat eighty-five percent (851) of the estimated coats of 
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restoration and repair, a' .pecial ass •• ament of the Unit OWner., 

with tbe OWner of eacb unit contributing the percentage aa 

apecified in Bxhibit ·S· attached bereto, lIII1y be levied by the 

Board to provide the necesaary additional funda for 8uch 

reconstruction over and above the aJIIOunt of any insurance 

proceeds available for such purpose. In the event that the 

amount available from the proceed. of such insurance poliCies 

for sucb restoration and repair sbell be les. than eigbty-five 

percent (8St) of the esttmated cost of restoration and repair, 

the OWners, by the vote of not 1es. than seventy-five percent 

(7St) of the voting power of the A.sociation present and entitled 

to vote, in person or by proxy, at a duly constituted meeting of 

the Heabers of the Association, together with the approval of 

the bolders of all mortgagee of record upon Units in the Project, 

may determine that the Association 8hall be authoriSed to 

proceed with such re.toration and repair. In which event the 

As8ociation shall in fact proceed to repair and restore tbe 

premisea. If the OWner8 and their mortgagee8 fail to elect to 

repair and restOre as provided above, tbe OWners sball proceed 

as provided .in Section 2. below. 

Section 2. Sale of Project. A certificate of the 

resolution authorizing 8uch reconstruction shall be filed 

with the San Diego County Recorder wi thin six (6) JDOnths from 

the date of such destruction and in the event of a failure to 

record .uch certificate within 8aid period, it sball be 

conclusively presumed that the OWners bave determined not to 

rebuild said improvements. In 8ucb event, the proceeds of any 

insurance carried by the Association .ball be divided amon, the 

OWner. of eacb specific Unit baaed upon the re.pective fair market 

value that each of the Condomini'1D8 bMr. to the total fair 

market value Of all of the CondOlD.1nlwu in the Project sbaring 

in the distribution. The proportionate value of the OWner. 

of the respective Condominiums for purposes of tbis Section 

shall be based on the re.pective fair market value of eacb 

unit at the time of the destruction as dete:t'lllined by the Board 

baaed on an apprai .. l prepared by an inaependent apprai.er 
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who 18 an M.A.I. member of the Aanerican Institute of Real 

Bstate Appraisers. 

Section 3. RiGht to Partition. No OWner shall have 

the right to partition of his interest in his Unit and there 

shall be DO judicial partition of the Project, or any part 

thereof, except that in the event that a oertifioate of a 

resolution to rebuild or restore hae DOt been recorded as 

provided above within six (6) months frolll the date of any 

partial or total destruction, or if restoration bas not actually 

ocm.enoed within said period, then oonditions for partition a. 

set forth in the california Civil Code and COde of Civil 

Prooedure shall be deemed to have been sat:L8fied. Nothing herein 

.hall be deemed to prevent partition of a contanaDcy of any Unit. 

Bxoept as provided above, each OWner and the Bucce.sors of eaoh 

Owner, whether by deed, gift, devise, or by operation of law, 

for their own benefit and for the Units and for the benefits of 

all other Owners, specifically waive and abandon all rights, 

interests and causes of action for a judicial partition of the 

tenancy in common ownership of the Project and do further 

covenant that no action for suoh judicial partition shall be 

instituted, prosecuted or reduced to judgment. 

Section" • Interior Damage. a.storation and repair 

of any dama98 to t:he interior of any individual Unit, including' 

without limitation all fixtures, cabinets and improvements 

therein together with restoration and repair of all interior 

paint, wall coverings and floor coverings, shall be made by and 

at the individual expenae of each OWner of the Unit 80 dulaged. 

In the event of a detexeination to rebuild the Project after 

partial or total destruction, as provided in this Article, such 

interior repair and restoration ahall be completed as promptly 

aa practioa1 and in a lawful anil vorkllanlUe aannu, in aocordance 

with plans approved by the Board, as provided herein. 

Section 5. Botice to On1 t owners and Listed MomaieeS. 
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destruction to tbe Project, the building, the Unita, the common . 
Ar.as, or any portion thereof, sball promptly notify all affected 

OWners, all Affected holders of first mortgAges on Units in tbe 

Project and all other Affected mortgagee. who have filed a 

written request for .uch notice with the Board. In the event 

of a determination to rebuild the Project after partial or total 

destruotion as provided in this Article, the number of Units 

in the Project as rebuilt may not exceed the number of Units 

as shown on the Condominium Plan. 

AR'l'ICLE XZ 

EIU1tBNT DOMAIN 

Section 1. Definition. The term -taking" aa 

used in tbis Article shall mean condemnation by eminent domain, 

or by sale under threat thereof, of all or a part of tbe Property. 

Section 2. Authority Of the Board. In the event of 

a taking, tbe Board sball, subject to the right of all holders 

of IIOrtgages who have requested the rigbt to join the Board in 

the proceedings, represent all of the Owners in an action to 

recover all awards. No Kember shall challenge the good fai.th 

exercise of the discretion of the Board in the fulfilling of 

its duties under this Article. The Board is further empowered, 

subject to the limitations berein, aa and ehall be the eole 

representative of the owners, in all aspecta of oondemnation 

proceedings not .pecifically covered berein. 

Section 3. Distribution of Proceeds. In the event 

of a taking, the Board shall distribute the award forthcoming 

from the taking authority acoording to the provision. ot this 

Section after deducting therefrom f... and expen.e. related to 

the condemnation proceeding including, without limitatiOn, 

reasonable attorneys f and appraisers' fees and court coat •• 
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In the event that the taking ie by judgment of condemnation and 

•• id jud~nt .pportione the award among the OWner. and their 

re.pect1ve lenders, the soard shall distribute the amount 

remaining after such deductions among such OWners and their 

landers on the allocation basis set forth in auch judgment. In 

.J #,4 

the event that the taking ia by sal a under threat of condemnation, 

or if the judgment of ooru:!elllnation faila to apportion the award, 

the Board ahall distribute the award among the OWners and their 

individual lenders a. their respective interests Day appear. 

'!'he proportionate intereat of the OWners of the respective 

COndominiUlll8 sharing in any such award shall be b.sed upon the 

respective fair market value that each of the COndominiuaa 

bears to the total fair market value of all of the COndollliniuma 

in the Project sharing the distribution. "he proport1onate 

value of the OWners of the respective Condominiuas for purpose. 

of this Section shall be baaed upon the respeotive fair market 

value of each Unit at the time of the destruotion as dete~ned 

by the Board based on an appraiaal prepared by an independent 

apprai8er who is an •• A.I. member of the American Institute of 

Real Betate Appraisers. In addition, all of the condition. for 

partition aa provided by California law shall be deemed to have been 

aatisfied and the right of any OWner to partition his Unit 

through legal action shall forthwith revive. 

ARTICLB XII 

.RlGB'l'S OF JIOR'l'GAGBBS 

Not.withatan4ing any prov1Bions to the oontrary a. MY 

be provided elsewhere in the Declaration, MOrtgageea ahall have 

the follOWing rightaa 

Section 1. Notice of Default. Any IIOrtgagee on a 

Unit ahall be entitled to receive upon written request to the 
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Aa~ciation written notificatioD from the A8eociation of any 

default by the OWner of such Unit in the performance of .uch 

OWner's obligations under this Declaration or the Aa~ciation's 

By-Laws which are not cured within thirty (30) days from the 

date of such default. 

Section 2. AIIsesaments on Poreclosure. Any Mortgagee 

whioh comes into posses.ion of any Unit pursuant to the remedies 

provided in the Mortgage, including, but not by way of limitation, 

deeds in lieu of foreclosure, or through foreclosure of the 

Mortgage, ahall take title to such Unit free of any claims for 

unpaid aS8e.~ents or charges against suoh Unit whioh accrued 

prior to the time the Mortgagee acquired title to the Unit. 

However, froat the date of obtaining title to the Unit, Mortgagee 

shall be de-.ed an OWner and shall be liable thenceforth for 

all assesaments set forth in this Declaration. 

Section 3. Required Consent of OWners. Unless at 

least seventy-five percent (1St) of the voting power Of the 

OWners and seventy-five percent (75t) of the first mortgagees 

have given their prior written approval, the A8~ciation shall 

not be entitled tol 

Ca> Change the prorata interest or obligations 

of any Unit for (i) purposes of levying asseslDll8nts and curves 

or allocating distributions of haaard insurance proceeds or 

condemnation awards, or (ii) determining the prorata .hare of 

OWnership of eaoh Unit in the CoaIIaOn Area, 

(b) By aat or omi .. ion seek to abandon or 

texminate the Condominium status of the Project, 

(c) By act or OJIliss1on seeJc to abandon, partition, 

subdivide, encumber, sell or transfer the co.aon Areas ot the 
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Project. The granting of easements for public utilities or for 

other public purposea conaistent with the intended use of the 

CoDllOn Areas of the Project ahall not be deeae4 a tranafer 

within the meaning of this provision, and 

(d) Uae hasard insurance proceed. for loss.s to 

any CoDaon Uea property (whether to unit a or to COIIaDOn ueas) 

for other than the repair, replacement or reconstruotion of 

auch improvementa, except .a provided by statute in caae of 

substantial lo.s to the unit and/or Common Ueae of the Projeot. 

Section 4. Examination of BoOks and Records. All 

Hortgageea of individual units shall have the right to examine 

the bOoks and recorda of the Association. 

Section 5. Priority on Distribution of Proceeds. No 

OWner or· any other party shall have priority over any rights of 

any Mortgagee. on an individual Unit pur.uant to their MOrtgages 

in the case of • diatribution to Owners of inauranoe prooeeda 

or cond~tion awards for 10aae8 to or a taking of the units 

and/or common Areas. 

Section fi. Notice of Condemnation. The Association 

shall provide written notice to all MOrtgageea who have filed a 

written reque.t for .uch notice with the Board on individual 

Unit. of any condemnation proceedings affecting the Project • 

section 7. Attendance at Meetings. Because of its 

financial inter.at in the Project, any MOrtgagee may appear at 

.. etings of the OWners or of the Board to draw attention to 

violations of this Declaration which bave not been corrected 

or made the subject of remedial proceedings or a •••• ~nt. but 

may DOt vote at Aid "etings. 
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section 8. pr.ior.ity of Mortgage Lien. No breaoh of 

the covenants, condit.ions or restrictions contained .in this 

Declaration, nor the enlorcement of any lien provi.ions created 

berein, shall affect, impair, deleat or render invalid the lien 

of any mortgage or deed of trust lllade in good faith and for 

value, but all of said covenants, conditions and restrictions 

shall be bind.ing upon and effectiVe against any OWner whose 

title is aerived through foreclosure or trustee's sale, or 

otherwi8e, with respect to a Unit. 

section 9. Priority of this Article. If there is 

any oonfliot between tbe provisions of this Article and any 

other provision of this Declaration, the provisions contained 

in this Article sball control. 

Section 10. Piling Notice. A Mortgagee shall be 

entitled to receive any not.ice which this Declaration requires 

the Association to aeliver to Mortgagees if such Mortgagee, or 

it. mortgage 8ervicing contractor, bas delivered to the Board a 

written notice stating that SUch Mortgagee is the holder of a 

Mortgage. Wherever the approval of all of a specified percentage 

of Mortgagees i8 required pursuant to this Declaration, it 

shall be deemed to mean the vote or approval of all or a 

speo.ifie4 percentage only Of those Mortgagee. which bave 

de1i vered such notice to the Board. Notwithstanding the 

foregoing, if any right of a Mortgagee under this DeclaratiOn 

is conditioneCl on a specific written request to the Asaociation, 

in addition to having delivered the notice provided in this 

Section, a Mortgagee must also make such request, eithar in a 

separate writing delivered to the Asaociation or in the notice 

provided above 1.0 this Section in order to be entitled to such 

right. Bxcept as provided in this SectiOn, a Mortgagee'. rights 

pursuant to this Declaration, including without l:lm1tatlon the 
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priority of ~e lien of Mortgages over ~ lien of As.e.llments 

levied by the Association bereunder, sball not be affected b¥ 

the failure to deliver a notice to the Board. Any notioe or 

request delivered to the Board by a Mortgagee shall remain 

effeotive wi~out any fur~er action by such Mortgag.e for so 

long as the faot. aet forth in sucb notioe or request remain 

unchanged. 

ARTICLB XIII 

DURATION AND AMBHDMBNT 

Section 1. Duration. This Declaration shall continue 

in full foroe for a texm of fifty (50) years fram the date 

bereof, after whioh time the same ahall automatically be extended 

for sucoeaaiva period. of ten (10) year., unleas a Declaration 

Of '!'ermination is recorded in ~e public records of San Diego 

County, CAlifornia, meeting the requirementB of an amendment to 

this Declaration as Bet forth in Section 2. of this Article. 

There shall be no severance by Bale, conveyance, encumbrance or 

bypathecation of an interest in any unit from the concomitant 

Membersbip in the ABsociation, as long .s this Declaration 

ahall continue in full force and effect. 

Section 2. Amend,..nt. Rotice of the subj.ct. matt.er 

of a proposed amendment to this Declaration in reasonably 

detailed form shall be included in the notice of any meeting of 

the Association at which a proposed amelldJllent is to be con

sidered. A resolution adopting a proposed amendraent .. y be 

proposed by an owner at a meeting of Membera of tha AJlaooiation. 

'!'he reSOlution .hall be adopted by approval of owner. in the 

aggregata owning not less than .ev.nty-five percent (75') of 

the voting power of the As.ooiat.ion, provided, however, so long 

as there are Itill two cl ••••• voting, the Declaration may not 
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be aJII8nded without the vote or written gonsant of the presoribed 

percentage of both ola •••• of lII8IIIJ:Ier.hip. Further, this amendment 

provision .hall not be amended to allow amendments by the assent 

or vote of le8s than seventy-five percent (75') of the OWners. 

A copy of each amendment shall be certified by at least two (2) 

officers of the ASBociation and the amendment shall be effective 

when the Certificate of Amendment is regorded in the public 

recordS of San Diego COunty, california. 

Section 3. Protection of Declarant. Notwithstanding 

any other provi8ion in this Declaration, the prior written 

approval of the Declarant, a8 developer of the Project, will be 

required before any amendment which would iJIlpair or diminiah 

the rights of Declarant to complete the Project shall become 

effective. 

~ICLB X:IV 

GBNBRAL PROVISIONS 

Section 1. Leqal Proceedinqs. Failure to comply 

with any of the terma of this Declaration and regulations 

adopted pursuant thereto by an OWner, his guests, employees, 

customers, invitees or tenants, after compliance with the admin

istrative procedures and remedies set forth herein and in the By

Laws of the Association shall be groundB for relief whiCh ahall 

include, without liJlliting aaae, an action to recover Bums due 

fOr damages, injunctive relief may be BOught by Declarant, the 

Board, or, if appropriate, by an aggrieved Owner. Failure to 

enforce any provisions hereof shall not con8titute a waiver of the 

right to enforce said provision or any oth.r provision hereof. 

AnY Owner (not at the tiJlle in default hereunder) or Declarant 

shall be entitled to bring an action for damages against any 

aefaulting OWner, and in addition .. y enjoin any violation of 

this Declaration. Any judgment rendered in any action or 

(g\ 
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prooeeding purauant thereto shall inolude a SUIII for attorneys' 

fee. in suoh lUDOunt a. the Court may de.. reasonable in favor 

or the prevailing party, as well as the lUDOunt of any delinquent 

payment, intere.t thereon, coat. of collection and court coats. 

Bach remedy provided for ~ this Declaration ahall be cumulative 

and not exclusive or exhaustive. 

SectiOn 2. Severability. The provisions hereof 

shall be deemed independent and severable, and the invalidity 

or partial invalidity or enforoeability of anyone provision or 

portion hereof shall not affect the validity or enforceability 

of any other prOVisions hereof. 

SectiOn 3. Interpretation. The provisions of this 

Declaration shall be liberally constructed to effectuate their 

purpose of creat~g a uniform plan tor the creation and 

operation of a commercial Condominium development and for the 

maintenance of ~n Areas, and any violation of thiS Declaration 

shall be deemed to be a nuiaance. The Article and Section 

headings, title and captions have been inserted for convenience 

only, and shall not be considered or referred to in resolving 

questions of interpretation or construction. As used herein, 

the singular shall ~clude the plural and the masculine, feainine 

and neuter ehall mean the same. 

Section 4. Construction and Sal.s by Dealarant. 

Nothing in this Declaration shall limit and no OWner shall do 

anything which sball interfere with, the right of Dealarant to 

alter any of the improvements on the property, the COJIIIDOn Areas, 

and the units owned by Deolarant, or to construct such additional 

improvement. aa Declarant deem. advisable prior to completion 

and ule of the last con4oainium in the entire Project. This 

Declaration shall DOt liait the right of Declarant at any time 

prior to acquisition of title by a pureha •• r from DeClarant to 

(g\ 
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establish on the Project additional easementa, reservations and 

right. of vay to itself, to utility companies, or to others as 

IDaY from time to tima be reasonably necessary to the proper 

development and disposal of the Project. Prospective purchasers 

and Declarant ahall have the right to use all COIIIIIIOh Areas for 

access to the aale facilities of Declarant. Declarant may use 

any Onites) owned by Declarant as salea offices or model 

complexes, and Declarant ahall be entitled to the exClusive use 

of the facilities on the Common Areas, without costs, in order 

to diapoae of the Projeot aa provided herein. Declarant reserves 

the right to alter ita plans and designs as it deems appropriate. 

Declarant need not •• ak or obtain the approval of the Board in 

connection vi th any improvement cODstructed or al tared by 

Declarant in the Project. 

Section 5. 0 •• of COJIIIDOn Area Facilities. The Board 

shall have the reasonable right to establish additional reasonable 

restrictions on the time an'" manner of use of aaid CoIImon Area 

faoilitiea and to modifY and amend same from time to time. 

Section 6. bcordation of Notioe of Breaoh. '!'he 

Board may at any time that it deem. a breach of the provisions 

of thia Declaratioh has occurred, execute, aoknowledge and 

record in the Offioe of the County Recorder of San Diego County, 

a Notice of Claim of Breaoh settihg forth the facts of such 

breaoh, desoribing the Obit or Onit. upon whioh such breaoh haa 

ocourred and setting forth the name or names of the owner or 

owners thereof. Suoh notioe, upon being recorded, shall be 

notioe to all persona of suoh breaoh, provided an aotion ha" 

been COIIIIIleDoed within sixty (60) days after the recording of 

auch notice to establish such breach, if not noh action lIball 

have been OOJIIIDehced vithin such .ixty (60) day periocl, then 

such notice shall be of no force and effect whatsoever, and 

the breach .et forth in said notice ahall be presumed to have 

been rUl84ied. 
...- ............ ---_.- ............ . 
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Section 7. Violation Conatitutea .uleanee. ~he 

result of every action or omi •• ion vbereb,y any restrict10n 

herein contained i8 violated in whole or in part 18 hereby 

declared to be and to constitute a nuisance, and every remedy 

allowed by law or equity agailUJt an OWfter, either public or 

private, shall be applicable aqaiDst every such result and may 

be exercised by the approving agent or by any owner of property 

aubject to these reatrictions. 

Section 8. Controlling Document.. If there occurs 

any question of ambi9Uity pertaining to an interpretation of 

this Declarat.ion, t.he Article. of Incorporat.ion or the By-Laws 

of t.he A.sociat.10n, this Declarat.ion shall be considered the 

cont.rollinq doCUDlent, aneS the teme and provisicns shall prevail. 

THIS D~ION bas been executed on the date first 

written above. 

. ~, 

DC'VIftCAL ~ co •• 
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STAR or CALD'ORNIA 

COUlft'Y OP SAN DIEGO 

) 
) 
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On .June 9, 1981 , before me, 
the under8igned, a Notary Public In. and f:or sala Co'lUl~y aDd 
State, personally appear-.d WILLIAN C. DOLAN, known to me to 
be the Vice Pre.ic!.n~ and BDWARD B. SJ:BBBft' , known ~ 1118 to 
be the Secretary of the corpora~:1on t:ha~ executed the 
within instrument, anc! known. to me to be the persons who 
executed the within instrument on behalf of the corporation 
therein named, and acknowledged ~ me that such corporation 
executed the w.:l.thin in.~rument pursuant to it. By-Law. or a 
re.olu~ion of the Board of Directors. 

LILA- L.A. • .. 

WI~SS ~ band and official ••• 1. 

A~«N 
Notary Public in and for sa1d 
state and county 
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EXHIBIT "A" 

1'he Southwesterly 219. S5 feet of the Northeasterly 413.55 
fee of Lot 9 in the City of San Diego Industrial Park 
unit No.2., in the City of San Diego, County of San 
Diego. State of California, according to map thereof 
NO. 4113, filed in the Office of the County Recorder 
of San Diego County, March 12, 1959. 
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1 I EXHIBIT B 

percentage ~ 

Of '1'oto.1 Annual • I 

Approximate Approximate and Special I Total Interior Interior Square As.e_.ents 
Square Footage to Ne.rest Attribut.ble l Bldg !!!!!! Footaqe 50 Square Feet ~ to unit , 

B855: A .UB.44 500 10 1.351\ I 
B 543.02 550 11 1.485 t't .-' -.,.. ... -
C 543.99 550 11 1.485 

- . . 
D 487.47 500 10 1.351 

~ E "90.71 500 10 1.351 

F 4Sf.n 500 10 1.351 .. .:~ 

G 595.92 600 12 1.622 

H 486.17 500 10 1.351 

8859, .A 943.71 950 19 2.568 
B 974.89 950 19 2.568 

C 963.68 950 19 2.568 
D 963.68 950 19 2.568 
E 963.68 950 19 2.568 

8861: A 942.24 950 19 2.568 

B 975.37 950 19 2.568 
C 971.96 950 19 2.568 
D 974.40 950 19 2.568 
E 945.66 950 19 2.568 

8863: A 940.30 950 19 2.568 

B 940.30 950 19 2.568 

C 940.30 950 19 2.568 

0 940.30 950 19 2.568 

E 1048.45 1050 21 2.837 

8865: A 486.50 500 10 1.351 
B 544 .96 550 11 1.485 

C 544.96 550 11 1.415 

D 486.50 500 10 1.351 

E 486.50 500 10 1.351 

P 544.96 550 11 1.485 

G 544.96 550 11 1.485 
fl 486.50 500 10 1.351 

8869: A 945.17 950 19 2.568 
B 974.89 950 19 2.568 
c' 974.40 950 19 2.568 

I 
974.40 950 19 2.568 D 

Ii: 940.78 950 19 2.568 
8871, A 964 .66 950 19 2.568 

B 964.66 950 19 2.568 

C 964.66 950 19 2.568 
0 971.48 950 19 2.568 
E 944.19 950 19 2.568 

8873: A 961.73 950 19 2.568 
B 962.22 950 19 2.568 
c 962.22 950 19 2.568 
D 961.73 950 19 2.568 
E 961.73 950 .J:! 2.568 
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BXHIBIT C 

Votes 
Per 
~ 

10 
11 
11 
10 
10 
10 
12 
10 
lO 
11 
11 
lO 
10 
11 
11 
II 
168 

244@,$; z;;au « $4' • 'IX •• ,'*" Po 

194 

Percentage 
of Total Annual 

a~d Special Restroom 
Assessments Attributable 

to unit 

5.952' 
6.548 
6.548 
5.952 
5.952 
5.952 
7.144 
5.952 
5.952 
6.548 
6.548 
5.952 
5.952 
6.54, 
6.548 
5.952 

100' 
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nOOanlliC RIQOIS'J'ID BY, 
fe;O[mt~(i1 

:: 

.:.~ ~.: 

UO WIlD RBCORDJm U'1'URJf '1'0: 89 SEP,ft Aft ro: .. s 
Kontvomer, Pield Bus in ••• CoD4~niu. Association 
c/o Nr. ADd, MeDII8 I _VtRA f:..1 LY~_ I 
NeDas .ealt, COlitPany m.; .. L-COtmTYrtr.C~ 

4990 Mi.sion Blvd. 
San Dievo, CA. n2109 

PJ"" ..........., 'l'O 
DBCLU&'l'IQa Off ccm!:IIU'fS, C08DI'l'J<*S UD RB8'I'RIC'fIOlfa 
IIiOIft'OQMJ!:Rt PI:a.D BU8111B88 COIIDClKJBION asaoeJA'l'IOIf 

'.I'bis Pirst &!1IenclmeDt to the ~claraUon of Covenents, 
Conditions and Restrictions for NontgOMery Pield Business 
Conda.1nium As8ooiatioa (hereinafter referred to as "Pirst 
AmeDdaeDt") i8 made with reference to the following facts: 

A. On Jul, 31, 1981, tbe Declaration of Covenants, 
Conditions and Restrictions for the Nontvoaer, Pield 
Business CondODdniUM Association (bereinafter referred to as 
tbe "Declaration") waa recorded by Inveateal Development 
C~pen1, a California corporation (bereinafter referred to 
aa "Declanntt') at rile /Page 81-2.2889 of Offioial Recorda 
of Sen Dievo Co1!.nt,. 

B. B, tbis 'irat Amendment, membera~epre8entinv at 
least seventy-five peroent (75') of tbe total voting power 
of tbe AsSOOiau'OD desire to Qend certain provisions of the 
DeclaraUon. 

C. Article XIII, Section 2 of tbe Declaration provides 
that tbe »eclarllUoD ma, be llIIIended frOla time to tilDe b, an 
instrument signed by ~r. representinv at least sevent, -
five percent (75') of the total voting pover of the 
Association. 

D. Bach of the definitions contained in tbis Pirst 
am.endment .ball be the .... as those .et forth in tbe 
Declaration except vbere such tera is specificall, deleted, 
amended or aodified berein. 
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liON, 'l'BIKBPOlU'!, pursuant to aDd J.n accorduce witb the 
proviaioas of Artiole XlIX, Section 2 of the Declartion, 
the Declaration Ls hereby amended in the followin9 respecta: 

1. Artiole VI, Sectioo 1 of the Declaration is bereb, 
... oded to add paragraphs as follows: 

DlPlarfIOI or RRrAIL ActIVIt! 
"aetaU activit:," refers to establiahments or places 
pri.aril, en9ag~ in tbe aale or rental of tangible goods or 
merchandise to tbe publio. 

As used ber.,io, tbe tertii "retail actiVit," shall iDclwl. 
all thoae u.ea Bet fortb io tbe then current Busioess 
Categor, Listing for 8ingle OWnera and for Oor.porations as 
deter.toed and pro.ulgated withio the "RBfAJL" section by 
the Oity of Ban Diego Business ~axes Division. For purpoeea 
of thia Becth-o, the otty of 8ao Diego Business Oetegory 
Listiog at thf.t time tbe Board adopta thb 8II8DdlaaDt shall be 
utUhed for 'Iaiel definitional purposes. !,be curreot 
BuiDeas Oategor, Liatiog is included .. part of this 
aaeoclaeDt (ret pgs 4 '5). If the Cit, of SU Di.,o adopt. 
oew or additional busineas uses to be iocluded withiD tbe 
"RlrAIL" categor" then such Dew additonal busioess usea 
ahall become a part of tbe current 1 isUng. Further, the 
term "retail «ctivity" shall spec1fioa11y include, but sball 
not be lim tocl to, an,. food. estabUsblDeDt, drinkiDg 
e.tabli.bmeD~, aod an, aal. of 9roceriea,de1i goods, baker, 
fOods aJUl U'iUot' of an, kiDd wi thio the "office UDi te. " • 
fbe "office units" are common17 known as 8855 aa4 8865 
Balboa Ave., 8an Diego, CA •. 

All sucb "retail activit," ahall be stricti, prohibited 
br this Dec:Laratloo aoel an, such prohibited use, whicb ,is 
current!, 1~ eaistance shall te~nate i..-diatel" or DO 
later than the expiration of an7 bODa fide le .. e in 
e.iateDce at the ti .. the Board adopt. this aM8D~t. 

ADy quefltioDable retail usea 8ball be broqbt to tllA. 
attention of tbe Board tor clarification prior to an~ 
••• cution ,,,1: the lease. 
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2. Article VI, Section 4 (SIGRS) of tbe Declaration is 
bereb7 ~nded to add a paragraph 8a follow.1 

All signa, p08!;ers, displa,. or other adverUsill, devices 
of aD7 character showu or di.plafed Oft an, buildinl, 
structure, window, door or on anr c~n area shall require 
the prior approval of the Board. In dete~nin9 whether 
such si9D or displa, meeta the criteria and cODfo~ to the 
leneral .chele of the Project, the Board shall cODaider the 
standarda set fOl'th ill Article VII, Section 2. Anf suoh 
aubmdttal to the Board for approval shall also CODfo~ to 
the require.ents of Article VII, SectiOft 1. ~he Board shall 
apecif, by Board resolution the .iae, ahape, color, fiaish, 
deaign aDd t:rpe of a atandard door sign, which shall be 
unifor»l, applied within the Project Oft the front doors of 
all units. suct. standard door signs, which ful1:r .atbf:r 
the requirement$ of .aid Board specificatioDS shall not 
require anI additional Board approval. 

FOIl LBUB AIm POll aar.B Sloa. 
When neeessar" each owuer is allowed to 4iapla, no ~re 
than two professionalll prepared "for lease" or "for .ale" 
attns upon tile c~n are.. One sign _, be placed iD the 
plant.r area i.n front of the cOIIIple. facinv Balboa Ave. '!'he 
sise I)f this S:lgD shall not exceed two feet bl three f_t b, 
l/~ inch thick. !he Ma.imuM height (fro. the ground) of , 
this sign is si. feet. A second "for lease" or "for .a1e" 
sign ma,. be placed UPOD the eaterior of tbe un! t being . .., 
advertised. 'hia sign shall not e.ceed 1.5 ft. bl 2.0 ft. 
bf 1/4 in. thick, An, sign considered unaoethetic b, the 
80ard of Dire(ltot's ma, be prohibited for use on tbe C_ 
area. 

S. Article XIV, Section 3 of the Declaration is hereb,', ' 
aaended to add a paraaraph as follows: 

lOUD OP DIUC'I'OU MIDGIIDI'f AO'l'IIGRIft 
'1'he 80ard sh .. 11 have the disoreUoruar, .aJUlV __ t a.tbotU, 
to Make dete~natiODS as to violationa of this Declaration. 
Further. all covelUUlts aDd restdctiou in this DealeraU.Ga 
shall, in ICUiUOD to an:r other r-.d,. a .. Uable, be " 
enforceable as eqUitable servitUdes aD4 eball be d.-e4, 
appro,date, ulesa Pl'ov. unreasonable, ad sball inun to 
the beDefit of and bind all owners of • .,al'ate intereats in 
tbe Project. ~hese convenanta and restrictions .. , be 
enforced h, an:r owuer of • separate iDterest or b, the . ~ i . 
bsociation. ,.'1 I 

4. Baeept as lIIOdiUe4 1D this rirst "'dMnt" the., 
D.clarati~ shall r ... in in full force aD4 effect. , 
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Ilf WITISSS NBERBOP, the DeolaraDt has eaecuted this Pirst 
AmeDdme:Dt thie I'!J day of sept. 1989. 

Br: 'f~~~ ~~UII .IS8OCIA'l'IOB 

Its Pre dent 

By: ~~.... t9i=. 
~fttary 

SU'll!! or OAt.lPOJUlIA) 
laa 

COOJf'1'Y or S.UI D1RGO} 

~ 
, 1989, before RIe, the underei9lleel, a 

,If AZ'Y lio iD end for said state, persobally appeared . ,,, 0"" Ls(~ fl1rt6"" 
per8ODall,. known to IDe ( or proved to be OD the bIIsis of 
satisfactoEY evidence" to be e persODS who executed the 
wUhiu iut Z'UllleQt as '. (\. . ~r .. ideDt IIDd 
~rG'i&" Seo etary, OIl behal f of the 
HO~ prELl) BUSIIBSS COIDONI.IUM USOC:IA'l'IOlf, the 
corporaUora therein Damed, aD.d aokDowledged to .. that such 
corperatioll executed the withib iutruMellt pursUaD.t to :Us 
BY-Laws or a ReaolutiOD of it. Board of Directors. 

WI'l'lfUS by baD.d aDd official seal. 

Signature ~~ . 
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SECOND AMENDMENT TO DECLARATION OF RESTRICnONS OF 
COVENANTS, CONDITIONS AND RESTRICTIONS FOR: 

MONTGOMERY FIELDS BUSINESS 
CONDOMINIUMS ASSOCIATION 

, TInS AMENDMENT TO DECLARATION OF RESTRICTIONS was approved by a written 
ballot sent to the entire membership of MONTGOMERY FffiLDS BUSINESS CONDOMINIUM 
ASSOCIATION. . 

WITNESSETH 

WHEREAS, MONTGOMERY FIELDS BUSINESS CONDOMINIUM ASSOCIATION, 
a California non-profit corporation, has responsibility for the management and control of certain real 
property located in San Diego County State of California, which is more particularly described as: 

The Southwestt:.rly 219.55feet of/he Nortlleasterly 413.55 feet ufLot 9 il'l tlit3 City 
of San Diego Industrial Park Unit No.2., in the. City of San Diego, County of San 
Diego, State of Cal ifomi a, according to map thereof No. 4113,jiled in the Office of 
the County Recorder of San Diego County, March 12, 1959. 

WHEREAS, said property is subject to certain covenants, conditions, restrictions, 
reservations, liens and charges as set forth in the Declaration of Covenants, Conditions and' 
Restrictions for MONTGOMERY FffiLDS BUSINESS CONDOMINIUM ASSOCIA TrON, 
executed'by Investcal Development Company, a California corporation and recorded on July 31, 
1981 as FileIPage No. 81·242889 in the Office of the County Recorder of San Diego County and 
as subsequently amended. 

WHEREAS, xm, Section 2 of said Declaration provides that they may be amended at any 
time by an instrument in writing approved by owners of at least seventy five percent (75%) or more 
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of the Units located on the r~ propertyt which said written instrument shall become effective upon 
recording of the same in the County Recorder's Office of the County of San Diego, California. 

NOW, THEREFORE, the Association hereby declares that the Declaration shall be amended 
as follows: 

Article IV, Section 3 is deleted in its entirety and the following is substituted in its place: 

Section 3. Repair and Maintenance of the Units by Owners. Except 
to the extent that the Association is obligated herein to maintain a portion of a Unit, 
each owner shall maintaint repair, replace and restore all portions of his Unit 
includingt without limitation, the heating and air conditioning components. 
Not'Nithstanding any provisions in tPis Declaration to the contrary, the Owner shall 
also maintain, repair, replace and restore all heating and air conditioning components 
located outside the Uni~ including but not limited to heating and air-conditioning 
ducts, shafts, pipingt chutes, conduits and wires. AdditionallYt each Owner shall 
keep and maintain the interior walls, ceilings, windowst floors and doors in a clean, 
sanitary and attractive condition. All such repairs and maintenance pursuant to this 
Section shall be subject to the rules therefore as the Association may from time to 
time establish. With respect to window glasst each Owner shall be responsible and 
shall pay for the cleaning and the repair and replacement of al] window glass. 

CERTIFICATION OF PRESIDENT 

It the undersigned, do hereby certify that: 

1. I am the duly elected and acting President of MONTGOMERY FIELDS BUSINESS 
CONDOMINIUMS ASSOCIATION, a California nonprofit corporation; and 

2. That on 1IJ 'Y If ,1999, a written ballot of the membership was concluded 
at which time seventy five percent (75%) or more of the membership voted in favor of the 
amendment to the Declaration of Restrictions which is contained in this document. '. 

" 

IN WITNESS WHEREOF, I have hereunto subscn'bed my name this 1.,2 
CU-?ef~ , 1999. 

day of 

,._--_._-------------------
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ACKNOWLEDGMENT 

State of California ) 
) s.S. 

Cou~ty of San Diego ) 

On~ '/;2 'tj1tjbefore me, e:ii!i:ft~~;y !!:l~!,&Y Public in and for 
said Coun and State, personally appeared ~~?. WZ.£!f.7lg./ • 
personally known to me (et..p~an.1he:ba:s~deaGe} to be the person(s) whose 
name(s) Ware subscribed to the within instrument and acknowledged to me tbat~ettaey executed 
the same in ~erI.their authorized capacity(ies), and that by ~erItheir signature(s) on the 
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 
instrument. 

!~'-' M_~rg· J t· b .~$ > I 
WITNESS my hand and official seal. 

[Seal] 

J(;\JASSOOMO"N'Ul.'~ 





CERTIFICATE OF BOARD PRESIDENT AND SECRETARY 

OF 

MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION 

A California Nonprofit Mutual Benefit Corporation 

We, the undersigned, do hereby certify: 

That we are the duly elected President and Secretary. respectively, of Montgomery Field 
Business Condominiums Association, a California non-profit, mutual benefit corporation. 

That the foregoing 2015 Amendment to Article VI of the "Declaration of Covenants, Conditions 
and Restrictions for Montgomery Field Business Condominiums," recorded on July 31, 1981 in 
the Official Records of the San Diego County Recorder as Document No. 81-242889, was 
approved by a majority vote of the membership on February 13,2015 and was recorded on 
___ ~N="', 2015 as Document No. 2015- Ifh in the Official Records of San 
Diego County ~ California, and affects the real property legally described in Exhibit A to the 2015 
Amendment. 

MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION 
a California nonprofit mutual benefit corporation 

By: 

By: 

239593Ov1 1 



Recording Requested By: 

MONTGOMERY .FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION 

When Recorded, Return To: 

MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION 
c/o Epstcn Grinncll & Howcll APe 
10200 Willow Creek Rd" Suite 100 
San Diego, California 92131 

" DOC# 2015 .. 0093872 
IImmmr~BllllfiIlfIDllnl~IU.lmlllDl.lln 

Mar 02, 2015 01:34PM 
OFFICIAL RECORDS 

Ernest J. t:5ronenburg, Jr .• 
SAN DIEGO COUNTY RECORDER 

FEES: $35.00 

ZOIS AMENDMENT TO DECLARATION OF COVENANTS, CONDITIONS AND 
RESTRIC110NS FOR 

MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION 

NOTICE 
(Govt. Code §129S6.1) 

IF TIDS DOCUMENT CONTAINS ANY RESTRICTION BASED ON 
RACE, COLOR, RELIGION, 'SEX, GENDER, GENDER IDENTITY, 
GENDER EXPRESSION, SEXUAL ORIENTATION, FAMILIAL STATUS, 
MARITAL STATUS, DISABILITY, GENETIC INFORMATION, 
NATIONAL ORIGIN, SOURCE OF. INCOME AS DEFINED IN 
SUBDMSION (P) OF SECfION 12955, OR ANCESTRY, THAT 
RESTRICTION VIOLATES STATE AND FEDERAL FAIR HOUSING 
LAWS AND IS VOID, AND MAY BE QEMOVED PURSUANT TO 
SECTION 12956 .• 2 OF THE GOVERNMENT CODE. LAWFUL 
RESTRICTIONS UNDER STATE AND FEDERAL LAW ON THE AGE OF 
OCCUPANTS IN SENIOR HOUSING OR HOUSING FOR OLDER 
PERSONS SHALL NOT BE CONSTRUED AS RESTRICTIONS BASED 
ON FAMILIAL STATUS. 



THIS AMENDMENT is made on this 13th day of February, 2015, by MONTGOMERY 
FIELD BUSINESS CONDOMINIUMS ASSOCIATION, a California nonprofit mutual benefit 
corpomtion ("Association"), with reference to the following: 

RECITALS 

A. The Association is a corporation whose Members are the Owners of all the Office 
Units and Industrial Units within that certain real property in the City of San Diego, County of 
San Diego, State of California, more particularly described in Exhibit "A" attached hereto and 
made a part hereof (hereinafter "PropertyU). 

B. The Property was developed in part as a "Commercial or Industrial Common 
Interest Development" as defined in section 6531 of the California Civil Code, and as a 
"Condominium Project" as defined in section 6542 of the California Civil Code, and currently 
consists of Office Units, Industrial Units and Exclusive Use Areas as shown on the 
"Condominium Plan" recorded July 31, 1981 as Document No. 81-242888 in the San Diego 
County Recorder's Office. 

C. The Property is currently subject to the covenants, conditions, restrictions, rights, 
reservations, easements, equitable servitudes, liens and charges set forth in the "Declaration of 
Covenants, Co,:t.ditions and Restrictions for Montgomery Field Business Condominiums" recorded 
on July 31, 1981 in the Official Records of the San Diego County Recorder as Document No. 
81-242889 ("Declaration"), and all amendment thereto, including but not limited to the First 
Amendment to Declaration recorded September 14, 1989 as Document No. 1989-495903, and 
the Second Amendment to Declaration recorded on August 24, 1999, as Document No. 
1999-0582901. . 

D. The Association and its Members desire to amend the Declaration as set forth 
below. By this 2015 Amendment, members representing at least seventy-five percent (75%) of 
the total voting power of the Association desire to amend certain provisions of the Declaration. 

E. Article XIII, Section 2 of the Declaration provide& that the Declaration may be 
amended from time to time by an instrument signed by members representing at least seventy -
five percent (75%) of the total voting power of the Association. 

F. The undersigned President and Secretary of the Association certify that at the time 
the ballots were counted the number of members in good standing and entitled to vote on matters 
related to the Association at the Special Meeting was 740. The undersigned President and 
Secretary of the Association certifY that, to the best of their knowledge, the affirmative vote or 
written consent of at least the required percentage of Association Members has been obtained. The 
vote was 660 in favor of approval and 40 disapprovals, a total of 700 ballots were submitted out of 
total possible 740 eligible voters; 

F. Each of the definitions contained in this 2015 Amendment shall be the same as 
those set forth in the Declaration except where such term is specifically deleted, amended or 
modified herein. 

239593Ov1 1 



G. Notwithstanding any other provisions in the Declaration, the provisions of this 
Amendment shall apply and shall prevail in any inconsistency between this Amendment and the 
Declaration. 

NOW, THEREFORE, pursuant to and in accordance with the provisions of Corporations 
Code Section 7513 and Article XlII, Section 2 of the Declaration, the Declamtion is hereby 
amended as stated below: 

Article VI, of the Declaration of Covenants, Conditions and Restrictions for 
Montgomery Field Business Condominiums, shall be amended to add the following language to 
the "Use Restrictions": 

Section 20. Cultivation. Manufactyre, Poss!,§sion. Processin&. Sale 

and/or Distribution oeMarijuana Probibited. The Association hereby 

implements a progmm to prohibit the use of Units for the consumption, 

cultivation, manufacture, processing, possession, sale andlor distribution of 

marijuana andlor cannabis-related or -containing products ("Marijuana 

Activities") andlor the operation of a medical marijuana collective, a medical 

marijuana cooperative, or a medical marijuana dispensary (collectively "Medical 

Marijuana Distributors'~. The Association and its members have determined the 

following: 

(a) Restrictive covenants pertaining to private land use (CC&Rs) are 

permitted to be more restrictive than public laws and zoning uses. Mullaly v. Ojai 

Hotel Co. (1968) 266 CA2d 9. To the extent such uses are permitted by law, the 

owners of this development have determined to make clear their desire to prevent 

uses which may otherwise be permissible at law. Accordingly, while Article VI, 

Sections 1 and 16, of this Declaration likely provide the Association with 

independent and adequate authority to restrict any and all activity related to 

marijuana, the threat posed by the possible presence of persons or businesses 

geared to Marijuana Activities or operations of Medical Marijuana Distributors, 

warrants additional clarity in this Declamtion and the owners accordingly wish to 

prohibit all such activities to the greatest possible extent; 

(b) Marijuana Manufacture, Cultivation, Possession and Distribution 

violates fedemllaw. (21 USC Section 841 (a)(1).) 

(c) The presence of Marijuana Activities andlor opemtions of Medical 

Marijuana Distributors, would increase the likelihood of crime on the Property; 
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(d) The presence of a Marijuana Activities andlor the operation of 

Medical Marijuana Distributors would likely create parking and traffic flow 

problems for all Members; 

(e) The carrier of the Association's master hazard insurance policy has 

informed the Members that the increased hazard presented by Marijuana 

Activities and/or the presence of Medical Marijuana Distributors due to high theft 

rates, breakMins, flammable products (i.e. THC methane wax extraction) and any 

manufacturing exposure could cause a claim to be denied and subject all Members 

of the Association to uncovered financial loss; 

(t) The carrier of the Association's master hazard insurance policy has 

further informed the Members that associations whose units are involved in the 

sale or distribution of medical marijuana are ineligible for insurance coverage; 

(g) The,presence of Marijuana Activities andlor the presence of 

Medical Marijuana Distributors would likely decrease the property value of all 

Units; 

(h) The California Supreme Court has concluded, "[N]either the 

[Compassionate Use Act of 1996 (Health & Safety Code § 11362.5) ("CUA")] 

nor the [Medical Marijuana Program (Health & Safety Code § 11362.7 et seq.) 

("MMP")] expressly or impliedly preempts the authority of California cities and 

counties, under their traditional1and use and police powers, to allow, restrict, 

limit, or entirely exclude facilities that distribute medical marijuana, and to 

enforce such policies by nuisance actions .... [The CUA and the MMPJtemove 

state~level criminal and civil sanctions from specified medical marijuana 

activities, but they do not establish a comprehensive state system of legalized 

medical marijuana; or grant a "right" of convenient access to marijuana for 

medicinal use; or override the zoning, licensing, and police powers oflocal 

jurisdictions; or mandate local accommodation of medical marijuana 

cooperatives, collectives, or dispensaries."{ City of Riverside v. Inland Empire 

Patients Health & WeUness Center, Inc., 56 Cal. 4th 729, 762-763 (Cal. 2013).) 

Therefore, notwithstanding anything in this Declaration to the contrary, 

the use of any Unit for consumption, cultivation, manufacture, processing, 

possession, sale andlor distn'bution of marijuana andlor cannabisM related or-
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containing products ("Marijuana Activities") and/or the operation of a medical 

marijuana collective, a medical marijuana cooperative, or a medical marijuana 

dispensary (collectively "Medical Marijuana Distributors"), is prohibited. 

IN WITNESS WHEREOF, the undersigned have executed this 2015 Amendment to 
Declaration of Covenants, Conditions and Restridions for Montgomery Field Business 
Condominiums Association, on this~, day of February, 2015. 

MONTGOMERY FJELD BUSINESS CONDOMlNruMS ASSOCIATION, 
a California nonprofit mutual benefit corporation 

A Notary Public or other officer completing this certificate verifies only the 
identity of the individual who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or validity of that document. 

STATE OJ:' CALIFORNIA ) 
) ss. 

COUNTY OF SAN DIEGO ) 

On ~. -"''-' , 2015 before me.A~ ~. , NotaJy Public, personaUy 
appeared"Dail B Uta Kowskrl tutI ~ ~C Il • proved to me on the basis 
of satisfactory evidence to be the persons whose names are subscribed to the within instrument and 
acknowledged to me that they executed the same in their authorized capacities, and that by their 
signatures on the instnunent the persons, or the entity upon behalf of which the persons acted, 
executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

Witness my hand and official seal. 

~-
Notary Public 
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EXHIBIT A 
LEGAL DESCRIPTION 

The Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 in the City of San Diego 
Industrial Park Unit No.2., in the City of San Diego, County of San Diego, State of California, 
according to map thereof No. 4113, filed in the Office of the County Recorder of San Diego 
County, March 12, 1959. 

Assessor's Parcel Numbers: 369~15()"13~01 through 369-150-1346 
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SETTLEMENT AGREEMENT 

This Settlement Agreement ("Agreement") is entered into by and between Montgomery· 
Field Business Condominiums Association ("Association"), Balboa A ve Cooperative 
("Balboa"), San Diego United Holdings Group, LLC (HSDUHG"), Ninus Malan ("Malan"), 
Razuki Investments, LLC ("Razuki LLC"), and Salam Razuki ("Razuki"). The Association, 
Balboa, SDUHG, Malan, Razuki LLC and Razuki are sometimes referred to in this Agreement 
individually as a "Party" or collectively as the "Parties." The Parties agree as follows: 

I . Recitals. This Agreement is made with reference to the following recitals: 

1.1 The Association is a California mutual benefit corporation that was 
organized on or about June 19, 1981 pursuant to its Articles of Incorporation, dated May 27, 
1981 filed with the California Secretary of State. The Association was organized and operates as 
a Commercial or Industrial Common Interest Development as defined by Ci vii Code section 
6531. The Association is also a "Condominium Project" as defined by Civil Code section 6542. 
The Association consists of certain commercial real property, including 62 office and industrial 
units, located within the City of San Diego, State of California ("Units"). 

1.2 The Units are subject to the Association's governing documents (as that 
term is defined in Civil Code section 6552), including, but not limited to, the Declaration of 
Covenants, Conditions and Restrictions for Montgomery Field Business Condominiums 
("CC&Rs") recorded on July 31, 1981, as Document Number 1981·242889, in the official 
records of the San Diego County Recorder, as amended from time to time. The Units are also 
subject to a valid and enforceable 20. 15 Amendment to Declaration of Covenants, Conditions and 
Restrictions for Montgomery Field Business Condominiums Association, dated February 26, 
20.15, recorded on March 2,20.15 as Document Number 20.15-0.0.93872 ("20.15 Amendment"). A 
true and correct copy of the 20. 15 Amendment is attached to this Agreement as Exhibit" I" and is 
incorporated herein by reference. The 20.15 Amendment was adopted by the Association 
pursuant to a valid vote of the Members of the Association (as defined in Section 16 of the 
CC&Rs), which took place in January and February 20. t 5. In summary, the 20. 15 Amendment 
generally prohibits marijuana activities within the Association including the Units. In the 20.15 
Amendment, "Marijuana Activities" are defined as the "consumption, cultivation, manufacture, 
processing, possession, sale and/or distribution of marijuana and/or cannabis·related or cannabis
containing products and/or the operation of a medical marijuana collective, a medical marijuana 
cooperative, a medical marijuana dispensary, or a marijuana business for the sale of any 
marijuana product." 

1.3 On March 20., 20.17, upon the recording of a Grant Deed, dated March 2, 
20.17 (recorded in the Official Records of the San Diego County Recorder), SDUHG became the 
record owner of two units within the Association located at 8863 Balboa Ave #E and 8861 
Balboa Ave #B (the "SDUHG Units"). The SDUHG Units were transferred from Razuki LLC to 
SDUHG pursuant to this Grant Deed. In addition, Razuki LLC obtained a Deed of Trust with 
Assignment of Rents, which was recorded against the SDUHG Units on March 20., 20.17 as 
Document Number 20.17-0.126557 recorded in the Official Records of the San Diego County 
Recorder. Malan is the managing member of SDUHG and Razuki is the principal member of 
Razuki LLC. 
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1.4 In or about April 2017, pursuant to Conditional Use Pennit No. 1296130 
8863 Balboa Ste E MMCC - Project No. 368347 ("CUP"), granted by City of San Diego 
Planning Commission, which is attached as Exhibit "2" and incorporated by reference, the 
Defendants, either individually or jointly, began some Marijuana Activities within the SDUHG 
Units. 

1.5 On May 26,2017, the Association commenced a civil enforcement action 
against the Defendants in San Diego County Superior Court, case number 37-2017-00019384-
CU-CO-CTL ("Action") to enforce the CC&Rs and the 2015 Amendment against the Defendants 
related to the Marijuana Activities occurring at the SDUHG Units. In the Action, Defendants 
raised numerous defensed to the validity or enforceabili ty of the 2015 Amendment. 

1.6 On September 8, 2017, the Court granted the Association a Preliminary 
Injunction, which was later modified. The Parties have posted several civil bonds in this Action 
related to the Preliminary Injunction and other ex parte applications filed in this Action 
("Bonds"), Upon execution of this Agreement and the Stipulation, and upon the filing of a 
Notice of Settlement as set forth in Section 2.18, the Parties shall cooperate in obtaining the 
release of any bonds as part of this Agreement, if necessary. 

1.7 On December 21,2017, a Posted Notice of Application from the City of 
San Diego Development Services Department states that SDUHG applied for a Conditional Use 
Pennit for a Marijuana Production Facility to operate within 8859 Balboa Ave, Suites A-E, 
located within the Association ("Proposed Production Facility"), 

1.8 From May 26, 2017 through the present date, the Association has incurred 
$127,924 in attorney's fees and $14,648.52 in costs in this Action as a resuh of (i) preparing, 
filing and serving the Complaint in this Action; (ii) approximately a dozen court hearings 
resulting or related to various ex parte applications filed by the parties and the preliminary 
injunction motion; (iii) a deposition; (iv) written discovery; and (v) other related litigation 
activities. The Association has limited funds, leaving it unable to pay its attorneys' fees related to 
this Action in full unless it imposes one or more special assessments to Association's Unit 
owners. In the Action, Defendants raised numerous defensed to the validity or enforceability of 
the 2015 Amendment. 

1.9 As set forth in this Agreement, the Parties wish to forever settle, waive, 
and release any and all allegations, causes of action and claims, whether known or unknown, 
arising from or related to the Action by or between the Parties other than those claims 
specifically excluded from the releases herein. 

2. Agreement. 

In consideration of the recitals, terms, promises, conditions, and mutual covenants 
contained herein, the Parties agree as follows: 
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2.1 Settlement Payment. Defendant Malan shall pay the Association $142,572 
(One Hundred Forty-Two Thousand, Five Hundred Seventy-Two Dollars) for its attorneys' fees 
and costs incurred by the Association in the Action (the "Settlement Payment"). The Settlement 
Payment shaH be paid by certified check, money order, or wire transfer made payable to the 
"Epsten Grinnell & Howell Client Trust Account" and delivered to the attention of Mandy D. 
Hexom, Epsten GrilUleIl & Howell, APC, 10200 WilJow Creek Drive, Suite 100, San Diego, 
California 92131. The Settlement Payment shall be paid in the following manner: 

2.1.1. By March 1, 2018, Defendant Malan shall pay the Association 
$50,000 ("First Installment") to be applied exclusively toward the Settlement Payment; and 

2.1.2. The remainder of the Settlement Payment, or $92,572 (Ninety-Two 
Thousand, Five Hundred Seventy-Two Dollars), shall be paid in 15 monthly installments in the 
amount of $6, 171.47. The first $6, J 71.47 installment payment shall be made on or before April 
1, 2018 and continuing on the first day of each successive. month until the remainder of the 
Settlement Payment is paid ("Remaining Monthly Instal1ments"). 

2.2 Use Variance. In exchange for the Settlement Sum and for other valuable 
consideration as set torth herein, the Association shall pennit Defendants to conduct Marijuana 
Activities and have anned guards as pennitted by State and local law including the applicable 
governmental authorities from the City of San Diego. The Marijuana Activities may only occur 
within the SDUHG Units and/or the Proposed Production Facility as allowed by state and local 
law ("Use Variance"). The Use Variance shall be applicable to and run with Defendants only. 
The Use Variance shall be immediately and automatically revoked upon sale or transfer of the 
SDUHG Units or the Proposed Production Facility. However, the Board of Directors of the 
Association may approve a transfer of the Use Variance or approve a new Use Variance to 
another person or entity ("Transferee") for the SDUHG Units, but such transfer will require a 
new written agreement between the Association and any Transferee under the same tenus and 
conditions of this Agreement including compliance with Sections 2.2,2.3,2.4,2.5,2.6,2.7,2.8, 
2.9, 2.10, and 2. I 1 herein (unless perfomlance is complete as to those specific provisions) and 
any other conditions that the Board deems necessary. Furthennore, an agreed transfer of the Use 
Variance to a Transferee will not waive or dispose of any other obligations imposed on 
Defendants pursuant to this Agreement that may be due or perfonned prior to any transfer. 

2.2.1 The Parties agree that the 2015 Amendment is valid and 
enforceable. However, the Association agrees to provide the Use Variance for Marijuana 
Activities and anned guards even if such activities violate the 2015 Amendment. The Use 
Variance does not act as a waiver of the Association's ability to enforce its governing documents 
against any Unit owner within the Association including but not limited to any Party to this 
Agreement. 

2.2.2 The Use Variance shall be in effect as long as Defendants are in 
compliance with this Agreement, the Stipulation, any applicable Conditional Use PemJit, and 
state and local laws pertaining to Marijuana Activities. In the event of a dispute between the 
Parties related to the Use Variance, the Parties agree that such dispute shall be made pursuant to 
an application or motion (with at least 16 court days prior notice) to enforce this Agreement 
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which allows the non-moving party the opportunity to file an opposition. If the Association 
prevails on such a motion or application, Judgment shall be entered and the Use Variance will be 
deemed revoked. 

2.2.3 Nothing in this Agreement shall constitute a waiver by any Unit 
owner from opposing any applications related to any Marijuana Activities within the 
Association. However, the Association, induding the Board of Directors, agrees not to oppose 
any such applications by the Defendants for any Marijuana Activities that may be allowed 
pursuant to the tenus of this Agreement. 

2.2.4 Should any Defendants or their Transferee(s), theirlhis/its agents or 
representatives serve on the Board of Directors of the Association, they/he/she/it shall not 
participate in any decisions on behalf of the Board, the Association, or a Committee of the 
Board, that relate to the Use Variance, this Agreement, or the Stipulation. 

2.3 Payment of Insurance. The Association currently has a package policy of 
insurance with Farmers. A true and correct copy of the Certificate of Insurance and Memo to 
Mortgage Processors is attached herewith as Exhibit "3" ("Insurance Policy"). The Association 
currently has the following deductibles: 0) $0.00 for Commercial General Liability Deductible; 
(ii) $500 for Directors and Offic·ers (0&0) Deductible; (iii) $2,500 Property Deductible; (iv) 
$2,500 Crime Deductible (Money/Fidelity); and (v) $2,500 Cyber Liability Deductible 
(collectively "Association Deductibles" or individually "Association Deductible"). The current 
annual premium for the Association's Insurance Policy is $14,000 ("Premium"). Defendants 
agree to the following insurance obligations: 

2.3.1 Should the Association's Insurance Policy be cancelled or not 
renewed because of or related to, in whole or in part, Defendants' Marijuana Activities or armed 
guards, the Association or its authorized insurance agents and/or brokers, at its sole and 
exdusive authority and right, may procure or obtain an alternative insurance policy or policies 
for the Association. Defendants shall not interfere with the Association obtaining any insurance 
proposal, quotes or policies. 

2.3.2 Should the Association be required, at any time in the future, to 
payor deduct any deductibles, as required by any Association insurance policies in effect, in an 
amount for any and all claims involving the Marijuana Activities and/or armed guards permitted 
pursuant to the Use Variance, Defendants shall payor reimburse any such deductible amount 
within 30 days of receipt of a written demand by the Association, which shall include 
verification by the insurer or an agent of the insurer of such required deductible by written letter, 
email or notice to the Association or its agent. 

2.3.3 Beginning May 1, 2018 and during the time that Defendants 
conduct Marijuana Activities or have armed guards within the Association, Defendants shall pay 
the Association's insurance premiums. The Association agrees to send a demand for payment 
which shall indude a copy of the invoice or notice of the required premium for the Association 
insurance policies ("Insurance Notice"). Defendants agree to pay the Association premium 
within 30 days of receipt of such Insurance Notice. 
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2.4 Payment of Association Water and Sewer Costs. Beginning on March 1, 
2018, Defendants shall reimburse the Association any and all water and sewer costs above 
$500.00 per billing period, which is every two months. The Association agrees to send a demand· 
for payment to Defendants for reimbursement of these water and sewer costs, which shall 
include a copy of the invoice or bill C'Water Bill Notice"). Defendants agree to pay the 
Association's water costs above $500.00 within 15 days of receipt of the Water Bill Notice. 

2.5 Payment of Common Area Asphalt Costs. Beginning no earlier than 
September 1, 2018 and every five years thereafter, as long as this Agreement is in effect, 
Defendants shall payor reimburse the costs for asphalt repairs, re-sealing, restriping, and re
stenciling of the common area parking stalls or parking spaces of the Association driveways and 
parking lots within the common areas of the Association ("Asphalt Costs"). The Parties agree 
that the Association will obtain a quote prior to obligating Defendants to the Asphalt Costs and 
present the quote to Defendants. In the event Defendants deem the quote too high, the Parties 
agree that the Association shall present three proposals or quotes from a licensed contractor and 
Defendants will be obligated to pay to the Association the lowest proposal for the Asphalt Costs. 
However, the Board of Directors of the Association will continue to have the authority to choose 
or select the contractor that will ultimately perform the work. 

2.6 Payment of Painting Costs. Defendants agree to pay John Peak and Jason 
McKinney to paint the exterior of the Association's two front buildings that face Balboa Avenue. 
(8855 Balboa Ave Units A-H and 8865 Balboa Avenue Units A-H) pursuant to a Board
approved proposal for such work (,'Painting Costs"). Defendants agree to pay the Painting Costs 
by March 1, 2020. 

2.6.1 In the event John Peak and/or Jason McKinney are unable or 
unwilling to perfonn the exterior painting, or if the Association determines these painters do not 
have adequate insurance, the Parties agree that the Association will obtain a total of three quotes 
from licensed painting contractors and Defendants will be required to pay to the Association the 
lowest proposed amount. Payment of these Painting Costs shall be due within 60 days upon 
receipt by Defendants of the invoice or proposal from the Association. However, the Board of 
Directors of the Association will continue to have the authority to choose or select the contractor 
that will ultimately perform the work. 

2.7 Payment of Sewer Line Costs. 

2.7.1 Defendants agree to hydro-jet the sewer line(s) associated with the 
SDUHG Units on or before April I, 2018 and annually thereafter if the Association deems 
annual hydro-jet service is required or necessary to the SDUHG Units. If the sewer lines 
associated with the SDUHG Units or the Proposed Production Facility require repair, 
replacement or other ancillary work to be performed, Defendants shall reimburse the Association 
for any such costs upon receipt of a written demand by the Association within 60 days. 

2.7.2 Between December 1,2020 and March 1,2021, Defendants agree 
to pay the cost to replace the Association's main sewer line ("Sewer Line Replacement"). The 
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Parties agree that the Association will obtain three quotes from a licensed and insured plumber 
prior to obligating Defendants to the Sewer Line Replacement and present the lowest quote to 
Defendants. Reimbursement of the cost of the Sewer Line Replacement shall be due within 60 
days upon receipt by Defendants of the lowest proposal received by Defendants from the 
Association. 

2.8 Water Valve Costs. Defendants shall reimburse the Association for the 
costs to replace 8 shut-off or shut down valves (one of each building) in addition to related new 
meter vales (5 total) ("Water Valve Costs"). The Association will obtain a total of three quotes 
from a licensed plumber and Defendants will be required to pay to the Association the lowest 
proposed amount. Payment of these Water Valve Costs shall be due within 60 days upon receipt 
by Defendants of the invoice or proposal from the Association. However, the Board of Directors 
of the Association will continue to have the authority to choose or select the contractor that will 
ultimately perfonn the work, provided that such reimbursement or payment will not be due 
before December 1, 2019. 

2.9 Signs. Defendants agree that they cannot erect any signs for any Marijuana 
Activities or otherwise on the common areas of the Association unless such signs are first 
approved by the Board. The current signs on the Units will be approved by the Board of 
Directors of the Association at the Board meeting in February 2018. 

2.10 Architectural Approval. Defendants must comply with Article VII, Section 
of the CC&RS. The Board of Directors of the Association may conduct an inspection of the 
interior of the SDUHG Units or the Proposed Production Facility upon 24 hours advanced 
written notice to Defendants if the Board of Directors obtains credible written infonnation which 
details a potential violation of the governing documents of the Association. 

2.11 Indemnification. Defendants hereby agree to and shall indemnify, hold 
harnlless, and defend, at their own cost and expense, the Association and its employees, agents, 
officers, directors, board members, or representatives (collectively, "Association") from and 
against any and all losses, damages, judgments, rulings, settlements, claims, demands, actions, 
complaints, lawsuits, arbitrations, mediations, costs and expenses, including attorney's fees and 
costs (collectively "Claims" or individually "Claim") incurred by Association related to or 
resulting from any and all claims asserted or brought against Association in connection with the 
Marijuana Activities or anned guards involving the Defendants. Defendants further agree to 
defend, promptly and diligently, without compromising any deadlines imposed by law, at their 
sole expense, any such Claims brought against the Association or against the Association and/or 
Defendants, and to reimburse the Association any monies Association may have had to advance 
or pay to Defendants to protect the Association from such Claims (although nothing herein shall 
be construed to require Association to do so) or as the Association is required to pay by law or 
regulation or in order to avoid a fine, penalty, or forfeiture, or otherwise is paid by the 
Association in connection with, or as an expense, in defense of any Claim relating to Marijuana 
Activities or armed guards within the Association. This indemnification provision and its 
obligations shall be covered by any applicable insurance coverage(s) and for purposes of such 
insurance, Defend'Plts shall list the Association as an additional insured party. The provisions 
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and obligations ofthis Indemnification paragraph shall survive for as long as the Use Variance is 
in effect or in use. 

2.12 Stipulation. The Parties shall enter into the Stipulation for Court 
Jurisdiction to Enforce Settlement Upon Default Pursuant to Code of Civil Procedure Section 
664.4 and Entry of Judgment Upon Default; Proposed Order Thereon, a true and correct copy of 
which is attached herewith as Exhibit "4" ("Stipulation"). The Parties shall also execute the 
proposed Judgment as to fonn only, which is attached herewith as Exhibit "5." The Judgment 
shall not be filed unless and until there is an adjudicated violation pursuant to Code of Civil 
Procedure section 664.6. The Parties further understand and agree that this Agreement will be 
attached as an exhibit to an application or motion should Party be required to tile a noticed 
application or motion to enforce the tenns of this Agreement pursuant to Section 2.17 herein. 

2.13 Dismissal of Avila Restraining Order, Contempt, and Appeal. Balboa, 
SDUHG, Malan and Association agree that they will, in good faith, attempt to obtain a dismissal 
of the restraining order against Board President, Daniel Burakowski and dismissal of the related 
contempt and appeal, in exchange for a mutual waiver of fees and costs by the parties in that 
action and appeal, entitled Anthony Avila v. Daniel Burakowski, San Diego Superior Court Case 
Number 37-2017-000205 J 9-CU-HR-CTL and Court of Appeal Case Number 0072772. 

2.14 Dismissal of Action. Within seven business days upon the receipt of a 
fully executed copy of this Agreement and the Stipulation, the Association shall file a 
Conditional Notice of Settlement using Judicial Council Fonn CM-200 indicating that the 
settlement is conditioned on obligations not to be perfonned until after payment of the 
Settlement Sum as set forth in Section 2.1. Upon payment of the Settlement Payment, the 
Association shall tile with the court the attached Stipulation with the court in order to effectuate 
the execution of the Stipulation by the court and to obtain dismissal of the action without 
prejudice pursuant to the Stipulation. The Parties understand and agree that the Association may 
appear ex parte in this Action only to obtain the court's agreement and signature to retain 
jurisdiction as set forth in the Stipulation after the payment of the Settlement Payment. 

2.15 Mutual Release of Claims by the Parties. With the exception of 
hislher/its/their respective rights and obligations created pursuant to this Agreement and the 
Stipulation, and as otherwise set forth in this Agreement or the Stipulation, upon execution of 
this Agreement and the Stipulation, and upon completed performance of Sections 2.1 herein, 
each Party hereby forever mutually releases and discharges each other Party hislherlits/their 
predecessors, successors and assigns and hislher/its/their respective officers, agents, directors, 
employees, other representatives and shareholders, from any and all claims including, without 
limitation, rights, defenses, demands, causes of action, liabilities, suits, obligations, 
controversies, damages, losses, expenses, penalties, costs, attorney's fees, and expenses of each 
and every kind and nature whatsoever, whether known or unknown, suspected or unsuspected, 
fixed or contingent, based upon, related to; or arising out of the Action related to this Action (the 
"Released Claims"). 

2.16 Waiver of Civil Code Section 1542. The Parties acknowledge this 
Agreement and all releases and waivers contained herein are intended to and do apply to an such 
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known, unknown, expected or unexpected risk, loss, or damage. Except as otherwise provided 
herein, the Parties expressly waive any and all rights they may have pursuant to the provisions of 
section 1542 of the California Civil Code, which section 1542 states as follows: 

A general release does not extend to claims which the creditor 
does not know or suspect to exist in his or her favor at the time 
of executing the release, which if known by him or her must 
have materially affected his or her settlement with the debtor. 

The Parties hereby acknowledge that they understand the significance and consequences 
of the specific waiver of Civil Code section 1542 and waive and relinquish all rights and benefits 
they may have under Civil Code section 1542 to the full extent that they may lawfully waive all 
such rights and benefits. 

2.17 Enforcement of Agreement. 

2.] 7.1 CCP Section 664.6. The Parties stipulate, agree and acknowledge, 
pursuant to the Stipulation, that this Agreement shall be enforceable pursuant to and under Code 
ofCiviJ Procedure section 664.6 and pursuant to the court's inherent power to enforce settlement 
agreements, including the power to set aside a dismissal in order to enforce the Agreement. 
Accordingly, the Parties request and agree that the San Diego County Superior Court shall have 
the authority and exclusive jurisdiction to enforce the terms of this Agreement pursuant to CCP 
section 664.6 or pursuant to any other authority if the court refuses to apply CCP section 664.6 to 
enforce the terms of this Agreement. 

2.17.2 Service of Agreement. Execution of this Agreement by a Party 
constitutes proof that such Party was served with this Agreement tor purposes of any ex parte 
application or motion to enforce pursuant to Civil Code section 664.6 or otherwise. 

2.17.3 Attorneys' Fees. Should either Party initiate any action at law or in 
equity to enforce or interpret the terms of this Agreement, the prevailing Party shall be entitled to 
recover its reasonable attorneys' fees, costs, and necessary disbursements against the non
prevailing Party, in addition to any other appropriate relief. 

3. General Provisions 

3.1. Required Notices. Any required notices to be delivered to a Party or 
Parties shall be provided by first class mail as follows: 

If to Ninus Malan, Balboa Ave Cooperative or SDUHG, then to: 
Ninus Malan 
SDUHG, and Balboa Ave Cooperative 
8863 Balboa Ave, Ste E, San Diego, CA 92123 
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If to Salam Razuki or Razuki Investments. LLC, then to: 
Douglas Jaffe 
Law Offices of Douglas Jaffe 
501 West Broadway, Suite 800 
San Diego, CA 92101 

If to Association, then to: 
Mandy D. Hexom 
Epsten Grilll1ell & Howell, APC 
10200 Willow Creek Road, Suite 100 
San Diego, CA 92131 

3.2 Independent Counsel. The Parties have been represented or have had the 
opportunity to be represented by independent counsel of their own choice throughout any and all 
negotiations which preceded the execution of this Agreement. Each Party executed this 
Agreement with the consent and upon the advice of said independent counsel including with 
respect to the meaning of California Civil Code section 1542. The Parties have conducted their 
own indepcndcnt investigation and relied upon their own advisors and attorneys regarding the 
settlement and tenns of this Agreement and are entering into this Agreement on their own free 
will. 

3.3 Waiver of Attorney's Fees and Costs. Except as other set forth herein, 
each Party shall bear their/itslhis/her own costs and attorneys' fees in any way related to the 
Action, and the negotiation, documentation, and consummation of this Agreement and the 
Stipulation. 

3.4 Authorized Signatory. The Parties, or the authorized representative 
thereof, has read this Agreement and understands the contents set forth herein. Each individual 
signing this Agreement on behalf of its respective entity or individual Party warrants and 
represents that each has the full power and authority to do so and thereby binds such respective 
Party. 

3.5 Integration. This Agreement and StipUlation memorializes and constitutes 
the final expression and understanding between the Pru1ies as to the claims being released herein, 
the complete exclusive statement of the Agreement, and supersedes and replaces all prior 
negotiations and agreements whether written or oral. The Stipulation is incorporated herein. 

3.6 No Oral Modification or Modification by Interested Defendants. This 
Agreement may only be amended or modified by a writing signed by the Parties. 

3.7 Cooperation and Drafting. Each Party has cooperated in the drafting and 
preparation of this Agreement and Stipulation. Hence, if any construction is made of this 
Agreement and Stipulation, the same shall not be construed against any Party. 

3.8 California Law. This Agreement shall be deemed to have been executed 
and delivered within the County of San Diego, State of California, and the rights and obligations 

9 



of the parties hereto shall be govemed and enforced in accordance with the laws of the State o{ 
California. 

3.9 Further Assurances. The Pllrties shall perfonll allY further acts and execute 
and deliver nny documents which may be reasonably necessary to carry out the intent of this 
Agreement. 

3. J 0 Captions. Sections, paragraphs, captions and/or headings contained in this 
Agreement are inserted for reference and convenience, and are not intended to define, limit, 
extend or otherwise define the scope or content of this Agreement or any provision hereof and 
shall not affect in any way the meaning or interpretation of this Agreement. 

3.11 Countemarts. This Agreement may be executed in counterparts and w'hen 
each Party has signed and delivered one such counterpart, each counterpart shall be deemed an 
original and, when taken together with other signed counterparts, shall constitute one Agreement 
which shall be binding upon and effective as to all Parties. 

3.12 Facsimile or Electronic Signatures. nlis Agreement may be executed and 
signature pages exchanged via facsimile. Upon receipt via facsimile by all Parties, each executed 
signature page, combined with other original signature pages, shall be deemed 8n original and 
shall constitute one Agreement which shall be binding upon and effective as to all parties. A 
signed copy of the Agreement transmitted by facsimile machine, or other electronic image, will 
have the same force and cOcct as an original signature, 

3.13 No Waver. No delay 01' omission on the part of either Party in exercising 
or t:nlorcing any rights under this Agreement shall constitute a waiver of the right, or of any 
right, including, but not limited to, the right to enforce any continuing breach of this Agreement. 

3.14 Effective Date of Agreement. This Agreement shall become effective 
upon the dtite it is last signed by the Parties (the "Effective DatcH

) and upon all Parties executing 
the Stipulation. 

3, t 5 Time Is of the Essence, Time is of the essence as to each and every tenn, 
covenants and condition of this Agreement in which lime is a factor. 

EACH OF THE UNDERSIGNED HEREBY DECLARES THAT THE TERMS OF THIS 
AGREEMENT HA VE BEEN COMPLETELY READ AND ARE FULLY UNDERSTOOD, AND 
BY EXECUTION HEREOF VOLUNTARILY ACCEPT THE TERMS WITH THE INTENT TO 
BE LEGALLY BOUND THEREBY. 

Dated: ~I J 1/;! TIVE 

By: 

Title: 
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SAN DIEGO UNITED HOLDINGS GROUP, LLC 

BY:.~ 
Title: ;1!41lA.& ~r 

Dated: '2§z j; 8 ~7"'L=CAN~' _ .. ___ _ 

Dated: MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION 

By: 
Daniel Burakowski 
Board President 

Dated: MONTGOMERY FIELD BUSINESS 
CONDOMINlUMS ASSOCIATION 

By: 
Glenn Strand 
Vice President 

Dated: MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION 

By: 
Chris Williams 
Secretary 
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Dated: _____ ~_ 

By: 

Title: 

Dated: ______ _ 

Dated: 

By: 

Dated: 2../13/Z016 
, l 

By: 

2 - /3 .. "1.0J$ Dated: ______ _ 

By: 

SAN DIEGO UNlTED HOLDINGS GROUP, LLC 

NINUSMALAN 

MONTGOMERY FIELD BUSINESS 

C7;;Zz;:u 
DatrletB urakowski 
Board President 

MONTGOMERY FIELD BUSINESS 
CONDOMll;lIUMS ASSOCIATION 

.LL. ~, 
Glenn Strand . 
Vice President 

MONTOOMER Y FIELD BUSINESS 
CONDOMINIUMS ASSOCIA nON 

"-

~/vv k)~/l)?)?'~·-'IV\.y 
Chris Williams 
Secretary 
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-_. -_ .. _ .. _-

Dated: 1//2/16 RAZUKl INVESTMENTS, LLC 

~r.i.~ ~ .. ;? 

Dated: 2/(~/r! 
F( 
~.~ 
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EXHIBIT C 



1 Rian W. Jones, Bar No. 118830 
Mandy D. Hexom, BarNo. 216390 

2 EPSTEN GRINNELL & HOWELL APC 
10200 Willow Creek Road, Suite 100 

3 San Diego, California 92131 
(858) 527-01111 Fax (858) 527-1531 

4 rjones@epsten.com 
mhexom@epsten.com 

5 
Attorneys for Plaintiff, 

6 MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION, a 
California Nonprofit Mutual Benefit 
Corporation, 

Plaintiff, 

v. 

BALBOA AVE COOPERATIVE, a 
California corporation; SAN DIEGO 
UNITED HOLDINGS GROUP, LLC, a 
California limited liability company; NJNUS 
MALAN, an individual; RAZUKI 
INVESTMENTS, LLC, a California limited 
liability company; SALAM RAZUKI, an 
individual; and DOES 1 through 25, 
inclusive, 

Defendants. 

CASE NO. 37-2017-000I9384-CU-CO-CTL 

STIPULATION FOR COURT TO RETAIN 
JURISDICTION TO ENFORCE 
SETTLEMENT UPON DEFAULT 
PURSUANT TO CODE OF CIVIL 
PROCEDURE SECTION 664.6 AND 
ENTRY OF JUDGMENT UPON 
DEFAULT; [pROPOSED) ORDER 
THEREON 

Case Assignment: Honorable Ronald L. Styn 
Complaint Filed: May 26, 2017 
Trial Date: March 9,2018 

[IMAGED FILE] 

22 IT IS HEREBY STIPULATED by and between Plaintiff, MONTGOMERY FIELD 

23 BUSINESS CONDOMlNIUMS ASSOCIATION, a California Non-Protit Corporation 

24 ("Plaintiff' or "Association") and Defendants, BALBOA AVE COOPERATIVE, SAN 

25 DIEGO UNITED HOLDINGS GROUP, LLC, NINUS MALAN, RAZUKI INVESTMENTS, 

26 

27 

28 

STIPULATION FOR ENTRY OF JUDGMENT UPON DEFAULT 



1 LLC and SALAM RAZUKI (collectively, the "Defendants") as follows:' 

2 l. Recitals. On or about May 26, 2017, the Association commenced this action 

3 against the Defendants for causes of action related to the enforcement of the Association's 

4 Declaration of Covenants, Conditions and Restriction for Montgomery Field Business 

5 Condominiums recorded on July 31, 1981 as Documents No. 1981-242889 in the Official 

6 Records of the San Diego County Recorder's Office ("CC&Rs") and the Association's 20] 5 

7 Amendment to Declaration of Covenants, Conditions and Restrictions for Montgomery Field 

8 Business Condominiums Association recorded on March 2. 2015 as Document No. 2015-

9 0093872 in the Official Records of the San Diego County Recorder's Office ("2015 

10 Amendment"). The complaint in this action also demanded attorney's fees and costs incurred 

11 by the Association to enforce the CC&Rs and 2015 Amendment. 

12 2. Settlement Agreement. The Parties to this action and to this Stipulation have 

13 entered into a Settlement Agreement ("Settlement Agreement") providing, in part, at Section 

14 2.2.1, that upon default or breach of the Settlement Agreement, the Association may have the 

15 dismissal in this action set aside and Judgment (in an agreed-fonn attached herewith as Exhibit 

16 A unless as otherwise modified by the court) filed and entered on its behalf as hereafter 

17 provided by a noticed motion pursuant to Code of Civil Procedure section] 005. 

18 3. Payment of Attorney's Fees and Costs. Pursuant to Section 2.1 of the 

19 Settlement Agreement, Defendant, MALAN agrees to pay and agree to be liable for the 

20 Association's attorney's fees and costs incurred in this action in the total amount set forth in 

2 I Section 2.1 of the Settlement Agreement. The Parties agree that if the Association enforces 

22 Section 2.1 of the Settlement Agreement, such payment is not to be considered a penalty. 

23 

24 

25 

26 

27 

28 

4. Retention of Jurisdiction. The Parties agree that, pursuant to Section 664.6 of 

the California Code of Civil Procedure, the San Diego Superior Court shall retain jurisdiction 

over this case, and the performance of the obligations to be undertaken pursuant to the tenns of 

this Stipulation and the Settlement Agreement for as long as the court agrees to retain 

I The Association, Balboa Ave Cooperative, San Diego United Holdings Group, LLC, Ninus 
Malan, Razuki Investments, LLC and Salam Razuki may be referred to as a "Party" 
individually or "Parties" collectively in this Stipulation. 
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1 jurisdiction, and the Parties agree to submit to said jurisdiction. In the event any obligation 

2 imposed by the Stipulation or the Settlement Agreement is not fulfilled as prescribed herein, 

3 the court may set aside the dismissal entered in this action and, upon reasonable notice and 

4 after hearing set forth herein, enforce the terms of this Stipulation and the Settlement 

5 Agreement pursuant to Code of Civil Procedure section 664.6, and enter judgment against 

6 either Party for violations of any of the tems set forth in this Stipulation and/or the Settlement 

7 Agreement. This Stipulation and Settlement Agreement memorializes the settlement tems 

8 entered into by the Parties, and is signed by all Parties to this action. 

9 5. Default Tenns. It is hereby agreed by the Parties that Defendants will be in 

10 default under the temlS of the Settlement Agreement should they fail to comply with any of the 

11 terms set forth in Section 2 of the Settlemen.t Agreement. It is further agreed by the Parties that 

12 any Party will be in default under the terms of the Settlement Agreement should they fail to 

13 comply with any of the Settlement Agreement's tenns that he/she or it is obligated to perform. 

]4 6. Entry of Judgment Upon Default. Should any Party allege a breach or default of 

15 any of the terms of the Settlement Agreement, the non-breaching Party will give the alleged 

16 breaching Party written notice, via first class mail, which will be sent pursuant to the Required 

17 Notices provision of the Settlement Agreement at Section 3.1. If the deticiencies, breach or 

] 8 default of the Settlement Agreement is not corrected within ten (10) days from the date of said 

19 written notice, then the non-breaching Party may apply or move the court on with at least 16 

20 court days prior notice to the other Party, for enforcement of the Settlement Agreement and 

21 other relief as the court deems just and proper. 

22 7. If the breach or default is adjudicated against MALAN as to Section 2.1 of the 

23 Settlement Agreement, Judgment will be entered against MALAN as set forth and attached as 

24 Exhibit A unless otherwise modified by the court as it deems just and necessary. 

25 8. In addition, upon a finding by the court that Defendants are in breach or default 

26 of any terms set forth in Section 2 of the Settlement Agreement, the Association will be 

27 entitled to and may seek, as part of a Judgment, a permanent injunction order prohibiting 

28 Defendants, or any other persons or entities on behalf of Defendants or its successors, from 
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performing Marijuana Activities or having anned guards within the Association. This order 

2 will also require Defendants and their agents or successors from immediately and pennanentJy 

3 ceasing any and all "Marijuana Activities" as defined in Section 20 of the Association's 

4 CC&Rs and/or as defined in the 2015 Amendment and will be prohibited from having any 

5 armed guards within the Association. 

6 9. The Association is entitled to, and may seek, as part of the Judgment, the 

7 Association's reasonable attorney's fees and costs incurred to enforce the tenns of this 

8 Stipulation and Settlement Agreement including the attorney's fees and costs to prepare and 

9 file the default notice, the notice of motion, any related documents or pleadings, and to attend 

lOa hearing to file and enter Judgment. The Parties stipulate and agree that the amounts for these 

11 attorney's fees and costs may be inserted by the Association or the court in the Judgment upon 

12 the filing of this Stipulation in support of an ex parte application or motion to set aside 

13 dismissal and enforce the Settlement Agreement. The Parties agree that if a Party enforces 

14 Section 2.17 of the Settlement Agreement or this provision of the Stipulation and the court 

15 requires payment of such attorney's fees and costs to enforce the Settlement Agreement, such 

16 obligation is not to be considered a penalty. 

17 to. Dismissal without Prejudice. The Parties agree and state that this action may be 

18 dismissed without prejudice and with a reservation of power and jurisdiction of the court to set 

19 aside said dismissal and order entry of judgment in the maMer provided in this Stipulation and 

20 Settlement Agreement and pursuant to Code of Civil Procedure Section 664.6. If any 

21 enforcement is necessary or a dispute arises after entry of any dismissal, the court reserved 

22 jurisdiction to reinstate this action nuc pro tunc as of the date of this Stipulation and Order so 

23 that the court can issue orders as set forth herein. 

24 11. Defendants waive findings of fact, conclusions of law, any right to appeal from 

25 any Judgment entered pursuant to this Stipulation and Settlement Agreement, the right to 

26 move for a new trial, and any notices of hearings except as set forth herein. 

27 12. If any provision or tenn of this Stipulation is detennincd to be invalid, such 

28 invalidity shall not affect other provisions or tenns which can be given effect without the 
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1 invalid provisions or temls; and to this end the provisions and tenns of this Stipulation shall be 

2 severable. 

3 13. The Parties also agree that in the event of any dispute in the case, or as to the 

4 language or meaning of the tenns of this Stipulation, the court shaH have sole and exclusive 

5 power to render any decision related to such dispute. 

6 14. This StipUlation and Settlement Agreement shan be effective upon its execution 

7 by all Parties. 

8 15. The Parties represent and warrant that (i) they have read and understand the 

9 terms of this Stipulation and the Settlement Agreement, and (ii) have entered into this 

10 Stipulation and Settlement Agreement for reasons of their own and not based upon 

11 representations of any other Party hereto. 

12 16. By executing this Stipulation and Settlement Agreement, each of the Parties 

13 represents that it has the right, legal capacity, power and authority to enter into this Stipulation 

14 and to perform its obligations hereunder, without the consent, approval or authorization of any 

15 person, entity, tribunal or other regulatory or governmental authority. 

16 17. At all times material hereto the Parties have had an opportunity to consult with 

17 legal counsel of their own choosing concerning their rights with respect to the form and 

18 content of this Stipulation and Settlement Agreement and the advisability of executing the 

19 same. 

20 18. This Stipulation and Settlement Agreement shall be binding on, and inure to the 

21 benefit of the Parties hereto, and where applicable, their respective parents, subsidiaries, 

22 affiliates, divisions, officers, directors, owners, associates, predecessors, successors, heirs, 

23 assigns, agents, partners, employees, insurers, and representatives. 

24 19. This StipUlation and Settlement Agreement may be executed in counterparts 

25 and all such ,counterparts when so executed shall together constitute the final Stipulation as if 

26 one document had been signed by all of the Parties. This Stipulation and Settlement 

27 Agreement may be executed bye-mail or facsimile copy and each signature thereto shall be 

28 and constitute an original signature, again as if all Parties had executed a single original 

___ .. _. 5_. 
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1 document. No modification of any provision of this Stipulation and Settlement Agreement 

2 shall be effective unless the same is in writing and signed by all Parties, and then such 

3 modification shall be effective only in the specific instance or for the purpose for which given. 

4 20. Each of the Parties to this Stipulation and Settlement Agreement agree to 

S execute and deliver to the other Parties such other documents, instruments, and writings 

6 reasonably necessary to effectuate this Stipulation and shall undertake such other actions to 

7 cause the consummation of the transactions contemplated by this Stipulation and Settlement 

8 Agreement. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

1'" Dated: February /'V , 2018 

~ 
Dated: February I) ,2018 

1"Dated: Februaryi.!:..., 2018 

Dated: February __ , 2018 

BALBOA AVE COOPERATIVE 

~resideot 

SAN DIEGO UNITED HOLDINGS GROUP, 
LLC 

MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION, a 
California Non-Profit Corporation 

By:,,--~=----:-,_....,.-:--::-_:-=-----:--
Daniel Burakowski, Board President 

6 
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document. No modification of any provision of this Stipulation and Settlement Agreement 

2 shall be effective unless the same is in writing and signed by all Parties, and then such 

3 modification shall be effective only in the specific instance or for the purpose for which given. 

4 20. Each of the Parties to this Stipulation and Settlement Agreement agree to 

5 execute and deliver to the other Parties such other documents, instruments, and writings 

6 reasonably necessary to effectuate this Stipulation and shall undertake such other actions to 

7 cause the consummation of the transactions contemplate.d by this StipUlation and Settlement 

8 Agreement. 

9 

10 

11 

12 

13 

Dated: February __ ,2018 

14 Dated: February __ , 2018 

J5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: February __ , 2018 

Dated: FebruaryH, 2018 
l 

BALBOA AVE COOPERATIVE 

By: Ninus Malan, Its President 

NINUSMALAN 

SA..."lI.1 DIEGO UNITED HOLDINGS GROUP, 
LLC 

Ninus Malan, Its Managing Member 

MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION, a 

cali~om.i •• Non-PrO~. g .. ratio i =--r>- / / 
B: l,··~q·~ '. ~ Y '----I---------- --_ .. 
DaI1!~o~~ard President 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

Dated: FebruaryJ!{. 2018 

By: X )t )l }l Y X 'X 

Dated: February2.2018 

Dated: ____ ~ __ 

By: 
Title: 

Dated: ______ _ 

MONTGOMERY FIELD DVSINESS 
CONDOMfNTUMS ASSOCIATION, a 
California 1ViI-Profit C tporation 

l ( 
By' /l. /" ,/' ';'J <'~.:./ • 

•• "-L, L, • • c.. 

Glen Strand, Vice-President 

MONTGOMERY FlELD BUSINESS 
CONDOMINIUMS ASSOCIA TION, a 
CaJifot:ni~ Non-~rofit;Corporation 

By: Il~~-1 ltXlQ.Q~,.t(L'( 
Chris Williams, Secretary 

RAZUKI N'VESTMENTS, LLC 

SALAM RAZUKl 

14 APPROVED AS TO FORM AND CONTENT: 

15 

16 

J7 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

27 

28 

Dated: February _,2018 

Dated: February_, 2018 

EPSTEN, GRINNELL & HOWELL, APC 

Mandy D. Hexom 
Attorneys for Plaintiff. 
MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION 

AUSTIN LEGAL GROUP, APC 

Gina Austin 
Tamara Leetham 
Attorneys for Defendants, 
BALBOA AVE COOPERATIVE. NINUS 
MALAN. and SAN DIEGO UNITED 
HOLDINGS GROUP. LLC 

.. ""_ .. " 7 , __ ,, __ .... 
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3 

4 

S 

6 

7 

8 

9 

Ie) 

11 

12 

13 

" I .. 

IS 

16 

11 

18 

J9 

20. 

21 

22 

23 

24 

25 

26 

27 

28 

Dafed: Fe,bruarr---, 20.18 

Dated: February~, 20.18 

Dated: /12 / /5 J 11 
> r I 

D.k4: kPtj'1 

------- --'---~----

"'9:OOS~Y FfE~~ QUs'fN~S 
CO, .. : ~M$ASSOC'AnON,. 
CaUf~11 Non-PrOfit Corporation 

By: 
O:"'I~en'"':Str::""and--r" ~Vl:-ce-::.f.te:-. -:'sld":"'"e~nt-

~9N'fQO¥ijR,'y n~~p 8ti~rNESs 
®.NP¢M~fVM$ ASSOCIATION. 11 
Call.f~ia Non-Profit' Corporadon 

By: 
C"::::h-'tl-'s W~i:rnlli""'ams""" -=, Seo:-,-re':!"'tJ".,-· .~. -

RAZtJKIJN~TMSN'J'~ 

¥r.~:~} . 

~~ 
APPROVED AS TO FORM AND CONTBNT: 

Dated: Feb~ 19-- .2018 

E.~t GRINNBLL It. HOWELL, APe . 

.~ 
t.l~dy D. HexOOl . 

~~o;l:6~NkWBUS~ 
cONDOMINIUMS ASSOClA nON 

AUSTIN LBGAL OROUP, APe 

omaA~ 
T .... rateetNm 
Art9moY$tof~k~ 
a.ALBOA A VIi COOPERATIVE, NINUS 
MALAN, and SAN DfEGO UNITED 
HOLDINGS GROUP, Ltc 

. '. 

7 . .' 
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2 

3 

4 

5 

Dated: r~bl'lIary ~~~) 2018 LAW or?f~?1 (JUOtAS JAr FE 

D()uglus Jaffe 7 
AlIorn~y$ I'll' r* C'l1dnnts. 
RAZUK I I:.l\"~ST:"fENTS, LLC, and SALAM 
RAZUKI 

6 IT)S SO ORDERED: 

7 Da(~d: 
JUDGE or II IE SUPER I()R eOlIRT 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Leetham. Tamara 

From: 
Sent: 
To: 
Cc: 
Subject: 

Tamara, 

Heidi Rising <heidi@goldenstategreens.com> 
Tuesday, November 27,20183:17 PM 
Leetham, Tamara 
AK; Ninus Malan; Austin, Gina; Matthew Dart; Judd Henkes IV 
Re: Non-performance 

To clarify, we are closing the doors to Balboa today and until farther notice. There is not enough inventory to 
keep the doors open and still make money to pay expenses as well as payoff the old invoices/vendors Adam 
mentioned above. 

On Tue, Nov 27,2018 at 2:33 PM Leetham, Tamara <tamara@austinlegalgroup.com>wrote: 
Adam, 

For clarity's sake, what do you mean when you say you are unable to carry on? Please advise immediately. 

-Tamara 

-----Original Message-----
From: Adam Knopf[mailto:adamearth73@gmail.com] 
Sent: Tuesday, November 27,20182:31 PM 
To: Ninus Malan; Austin, Gina; Leetham, Tamara; Matthew Dart; Heidi Rising; Judd Henkes IV 
Subject: Non-performance 

Ninus, 
We are emailing you today to let you know that we are unfortunately unable to carry on over at Balboa without 
the inventory to support the operation. 
As far as money owed we will still have to follow up with a final invoice But as of now here are some rough #s 
owed to Far West Management 75k Management fee 50k in product owed to vendors 10k in payroll Hopefully 
there is a better outcome and Fridays court hearing that frees up some money of some sort 

Regards, 
Adam Knopf 

1 
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Leetham, Tamara 

From: 
Sent: 

Ninus Malan <ninusmalan@yahoo.com> 
Tuesday, October 2,20187:30 PM 

To: Mike E. 
Cc: 
Subject: 

Austin, Gina; Leetham, Tamara; Judd Henkes IV 
Urgent Payments Needing to be Paid 

Mike, 

The following payment's are currently outstanding and needing to be paid asap. Please let me know if you will be paying them in the 
next few days. I will not be able to make any payments personally. I need to know if we can make any of these payments? 

1. October 2018 Balboa 5 Units Mortgage - $9,952.36 to Salas Financial 
2. October 2018 Balboa 2 Units Mortgage - $4,573.70 to Salas Financial 
3. October 2018 Mira Este 2nd Mortgage - $9,831.50 
4. October 2018 Mira Este 1st Mortgage - $13,250.00 
5. Epsten, Grinnel and Howell for HOA Settlement Payment - $6,171.47 
6. Techne for Balboa 5 Units CUP - $19,493.25 
7. San Diego Reader Outstanding Balance $2,750.00 
8. Inzone Insurance for Balboa Ave Cooperative $679.18 
9. CDTFA Tax $173,702.86 - No Payments Made Yet 
10. HOA Sewer Bill Installment Payment - $20,000.00 
11. July 2018 HOA Insurance Payment - $3,520.65 
12. August 2018 HOA Insurance Payment - $3,520.65 
13. Balboa Ave 5 Units ROA monthly standard fee September 2018 - $900.00 
14. Balboa Ave 5 Units ROA monthly standard fee October 2018 - $900.00 
15. Balboa Ave 2 Units ROA monthly standard fee September 2018 - $360.00 
16. Balboa Ave 2 Units ROA monthly standard fee October 2018 - $360.00 
17. Loan from Ninus Malan Personal for August 2018 Balboa 5 Units Mortgage - $9,952.36 
18. Loan from Ninus Malan Personal for August 2018 Balboa 2 Units Mortgage - $4,573.70 
19. Loan from Ninus Malan Personal for August 2018 Mira Este 1st Mortgage - $6,625.00 
20. Loan from Ninus Malan Personal for August 2018 Roselle Mortgage - $3,300.00 
21. Loan from Ninus Malan Personal for August 2018 Mira Este 2nd Mortgage - $4,915.75 
22. Loan from Chris Rakim Personal for August 2018 Mira Este 1st Mortgage - $6,625.00 
23. Loan from Chris Rakim Personal for August 2018 Mira Este 2nd Mortgage - $4,915.75 
24. Loan from Chris Hakim Personal for August 2018 Roselle St Mortgage - $3,300.00 
25. September 2018 ROA Insurance Payment - $3,520.65 
26. October 2018 ROA Insurance Payment - $3,520.65 
27. Loan from Ninus Malan Personal for September 2018 Mira Este 1st Mortgage - $6,625.00 
28. Loan from Ninus Malan Personal for September 2018 Mira Este 2nd Mortgage - $4,915.75 
29. Loan from Chris Hakim Personal for September 2018 Mira Este 1st Mortgage - $6,625.00 
30. Loan from Chris Rakim Personal for September 2018 Mira Este 2nd Mortgage - $4,915.75 

Please Advise, 

NinusMalan 

1 
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APP·002 
ATTORNEY OR PARTY'MTHOUT ATTORNEY: STATEIlARNO.: 277861 FOR COURT USE ONI.Y 
NAME: Daniel Watts SBN 277861 I Steven Blake SBN 235502 
FIRM NAME: Galuppo & Blake 
STREET AOORESS: 2792 Gateway Rd, Suite 102 
CITY: Carlsbad STATE: CA ZIP coos: 92009 
TElEPHONENO,;760-431-457~ FAXNO.: 760-431-4579 
E-MAlLAOORESS: dwatts@galuppolaw,com 
ATTORNEY FOR (Mmel: Appellants Ninus Malan, et. al. 
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 
STREElADORESS: 330 W Broadway 
MAILING AOORESS: 330 W Broadway 

CITYANOZlPCoos:San Diego 92101 
BRANCH NAMe: Central 

PLAINTlFFIPETITIONER: Salam Razuki 
DEFENDANT/RESPONDENT: Nlnus Malan 

CASE NUMBER: m NOTICE OF APPEAL D CROSS·APPEAL 
(UNLIMITED CIVIL CASE) 37 ·2018·00034229·CU·BC·CTL 

Notice: Please read Information on Appeal Procedures for Unlimited Civil Cases (Judicial Council form 
APP·001) before completing this form. This form must be flied In the superior court, not In the Court of Appeal. 
A copy of this form must also be served on the other party or parties to this appeal. You ma.y use an 
applicable Judicial Council form (such as APP·009 or APP·009E) for the proof of service. When this document 
has been completed and a copy served, the original may then be filed with the court with proof ohervice. 

1. NOTIC~ IS HEREBY GIVEN that (name): Nlnus Malan, et. al. (See Exhibit A for full list of appealing parties) 
appeals from the following Judgment or order in this case, which was entered on (dale): September 26, 2018 

o Judgment after jury .trlal 
o Judgment afteicourt trial 
o Default judgment 
D Judgment after an order granting a summary Judgment motion 
o Judgment of dismissal under Code of Civil Procedure, §§ 581d, 583.250, 583,360, or 583.480 
o Judgment of dlsmi$sal ~fter an order sustaining a demurrer 
o An order after Judgment under Code of Civil Procedure, § 904.1 (a)(2) 
m An order or judgment under Code of Civil Procedure, § 904,1(aX3)-(13} 
o Other (describe and specify code section that authorIzes this appeal): 

2. For cross-appeals only: 
a. Date notice of appeal was filed In original appeal: 
b. Date superior court clerk mailed notice of original appeal: 
o. Court of Appeal case number (If known): 

Date: Oelober 30, 2018 

Daniel Walls 
(TYPE OR PRINTNMtE) (SIGNATURE OF PARTY OR ATTOONEY) 

FC)ffi) Approved ror OpIonalIM 
JudI<:IaI CouncIl oICallr()llja 
APP.OO2 (Rev. Janu<lry 1, 2(11 n 

NOTICE OF APPEAUCROSS-APPEAL (UNLIMITED CIVIL CASE) 
(Appellate) 
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Steven W. Blake, Esq., SBN 235502 
Andrew W. Hall, Esq., SBN 257547 

2 Daniel Watts, Esq. SBN 277861 
GALUPPO & BLAKE 

3 A Professional Law Corporation 
2792 Gateway Road, SUJte 102 

4 Carlsbad, Califomia 92009 
Phone: (760) 431-4575 
Fax: (760) 431-4579 

5 

6 Gina M. Austin (SBN 246833) 
E-mail: gauslin@austinlegalgroup.co11l 

7 Tamara M. Leetham (SBN 234419) 
E-mail: lamara@austinlegalgroup.col11 

8 AUSTIN LEGAL GROUP, APC 
3990 Old Town Ave, Ste A-II2 

9 San Diego, CA 92110 
Phone: (619) 924-9600 

]0 Facsimile: (619) 881-0045 

11 

12 

Attorneys for Defendants 

13 

14 

15 

16 

17 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

SALAM RAZUKI, an individual, 

Plaintiff, 

vs. 

18 
NINUS MALAN, an individual; MONARCH 

19 MANAGEMENT CONSULTING, INC., a 
California corporation; SAN DIEGO UNITED 

20 HOLDING GROUP, LLC, a California limited 
liability company; MIRA ESTE 
PROPERTIES, LLC, a California limited 
liability company; ROSELLE PROPERTIES, 

22 LLC, a California limited liability company; 
and DOES ]-100, inclusive, 

21 

23 

24 

25 

Defendants. 

Case No.: 37-20IB-00034229-CU-BC-CTL 

Assigned: Hon. Judge Sturgeon 
Dept.: C-67 

Exhibit A to Notice of Appeal 

List of Appealing Parties 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

List of Appealing Parties 

I. Ninus Malan 

2. San Diego United Holdings Group, LLC 

3. Flip Management, LLC 

4. Califomia Cannabis Group 

5. Balboa Ave Cooperative 

6. Devilish Delights, Inc. 

List of Appealing Parties 
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1 

2 

3 

4 

5 

Rian W. Jones~ Bar No. 118830 
Mandy D. Hexom~ BarNo. 216390 
EPSTEN GRINNELL & HOWELL APC 
10200 Willow Creek Road~ Suite 100 
San Diego~ California 92131 
(858) 527-01111 Fax (858) 527-1531 
rjones@epsten.com 
mhexom@epsten.com 

Attorneys for Plaintiff~ 
6 MONTGOMERY FIELD BUSINESS 

CONDOMINIUMS ASSOCIATION 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO~ HALL OF JUSTICE 

MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION~ a 
California Nonprofit Mutual Benefit 
Corporation~ 

Plaintiff~ 

v. 

BALBOA AVE COOPERA TIVE~ a 
California corporation; SAN DIEGO 
UNITED HOLDINGS GROUP~ LLC~ a 
California limited liability company; NINUS 
MALAN~ an individual; RAZUKI 
INVESTMENTS~ LLC~ a California limited 
liability company; SALAM RAZUK1~ an 
individual; and DOES 1 through 25~ 
inclusive~ 

Defendants. 

CASE NO. 37-2017-00019384-CU-CO-CTL 

Case Assignment: Honorable Ronald L. Styn 

PLAINTIFF MONTGOMERY FIELD 
BUSINESS CONDOMINIUMS 
ASSOCIATION'S NOTICE OF 
APPLICATION AND APPLICATION TO 
ENFORCE SETTLEMENT; 
DECLARATION OF JOHN PEEK FILED 
HEREWITH; NOTICE OF LODGMENT 
FILED HEREWITH; AND [PROPOSED[ 
ORDER AND JUDGMENT LODGED 
HEREWITH 

Date: January 1 O~ 2019 
Time: 8:30 a.m. 
Dept.: C-74 
Judge: Hon. Ronald L. Styn 

Complaint Filed: May 26~ 2017 

[IMAGED FILE] 

ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on January 1O~ 2019 at 8:30 a.m. in Department C-74 of 

the San Diego Superior Court~ located at 330 West Broadway~ San Diego~ California 92101~ 

Plaintiff~ MONTGOMERY FIELD BUSINESS CONDOMINIUMS ASSOCIATION 

- 1 -
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1 

2 I. 

MEMORANDUM OF POINTS AND AUTHORITIES 

FACTUAL BACKGROUND AND GROUNDS FOR ENFORCEMENT 

3 On and about February 13,2018, the parties entered into the Settlement Agreement and 

4 Stipulation for Court to Retain Jurisdiction to Enforce Settlement Upon Default Pursuant to 

5 Code of Civil Procedure Section 664.6 and Entry of Judgment Upon Default; Order Thereon, 

6 dated March 26, 2018 ("Stipulation"), resolving this underlying lawsuit. On February 14, 

7 2018, the Stipulation was signed by all parties and their respective attorneys and filed with the 

8 court. On March 26, 2018, the Stipulation was signed by the court, wherein the court agreed to 

9 . retain jurisdiction to enforce the Settlement and to enter jUdgment thereon pursuant to Code of 

10 Civil Procedure Section 664.6. (A true and correct copy of the Settlement Agreement with 

11 attachments including the Stipulation and Proposed Judgment is attached as Exhibit A to the 

12 Notice of Lodgment ("NOV') filed concurrently herewith; a true and correct copy of the 

13 Stipulation executed by the court is attached as Exhibit B to the NOL.) A dismissal without 

14 prejudice was also entered by the court on March 26, 2018. 

15 Under the terms of the Settlement, Defendants, as indicated below, were required to do 

16 the following, which they have failed to do: 

17 A. Malan (Section 2.1.2): Nonpayment of settlement sums in the monthly sum of 

18 $6,171.47, which are past due as of November 1,2018. Total due is $12,342.94. Assuming no 

19 payments will be made until the hearing on January 10, 2019, the total amount due will be 

20 $18,514.41. After January 10,2019, there will be five more monthly payments (in the amount 

21 of $6,171.47) remaining through June 1,2019, totaling an additional sum of$30,857.35. 

22 B. Balboa, SDUHG, Malan, Razuki Inv., Razuki (Section 2.3.3): Nonpayment 

23 of the Association's insurance premiums totaling $19,452.09 for the remainder of the 

24 premiums not paid for the 2018-2019 insurance year. 

25 C. Balboa, SDUHG, Malan, Razuki Inv .• Razuki (Section 2.4): Nonpayment of 

26 Association water and sewer utilities totaling $13,901.45 as of the end of December 2018. 

27 

28 
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2 
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11 

12 

13 
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15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

D. Balboa, SDUHG, Malan, Razuki Inv., Razuki (Section 2.7): Nonpayment of 

sewer line repairs/replacement costs in the amount of $82,347. 

On November 13,2018, the first demand letter was sent to SDUHG and Malan by the 

Association Board President John Peek on behalf of the Association. On November 29,2018, 

a second demand letter was sent by Mandy D. Hexom of Epsten Grinnell & Howell, APC, 

counsel for the Association, outlining the defaults or breaches of the Settlement Agreement. (A 

true and correct copy of the Demand Letters, dated November 13, 2018 and November 29, 

2018 are attached as Exhibits C and D to NOL). To date and as of the filing of this application, 

no payments have been received for any of the requested sums set forth above to cure any of 

the defaults. 

In consideration of the terms in Sections 2.1.2, 2.3.3, and 2.4 in the Settlement 

Agreement, among other terms, the Association agreed to provide a Use Variance to allow 

Defendants to run and operate Marijuana Activities within the Association despite the recorded 

enforceable restrictions that prohibit Marijuana Activities within the Association. (See Section 

2.2 in the Settlement Agreement attached to the NOL at Ex. A.) The Settlement Agreement 

states the following in part: 

The Use Variance shall be in effect as long as Defendants are in 
compliance with this Agreement, the Stipulation, any applicable 
Conditional Use Permit, and state and local laws pertaining to 
Marijuana Activities. In the event of a dispute between the 
Parties related to the Use Variance, the Parties agree that such 
dispute shall be made pursuant to an application or motion (with 
at least16 court days prior' notice) to enforce this Agreement 
which allows the non-moving party the opportunity to file an 
opposition. If the Association prevails on such a motion or 
application, Judgment shall be entered and the use Variance will 
be deemed revoked. 

(Settlement Agreement, Ex. 1, pg. 3, Sec. 2.2.) 

It was agreed to by the parties that if the Defendants failed to perform any of the 

Section 2 terms set forth in the Settlement Agreement, the Association can revoke the Use 

Variance, have the dismissal set aside and seek enforcement of the Settlement including ex 

parte entry of judgment against Defendants, as set forth at paragraph 2.2.2, 2.12, 2.17 in the 

-4-
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1 Settlement Agreement, and pursuant to Sections 2, 6, 7 and 8 of the Stipulation. Furthermore, 

2 the court shall award the Association its attorney's fees and costs incurred to enforce the 

3 Settlement Agreement pursuant to Section 2.17.3 of the Settlement Agreement and Sections 3 

4 and 9 of the Stipulation. 

5 II. ENFORCEMENT OF THE SETTLEMENT 

6 Per Section 6 of the Stipulation, on November 13, 2018 and November 29, 2018, the 

7 Association and the Association's counsel sent a notice letter to the Defendants' and/or their 

8 respective attorneys. (NOL, Exs. C, D.) More than ten (10) days has passed since the letters 

9 were delivered to the Defendants' or their attorneys and none of the defaults have been cured. 

10 Accordingly, the Association turns to the court to enforce the terms of the Settlement 

11 Agreement and to enter judgment against the Defendants, confirm revocation of the Use 

12 Variance, and award the Association is attorney's fees and costs. 

13 California Code of Civil Procedure section 664.6 states that: 

14 If parties to pending litigation stipulate, in a writing signed by the parties 
outside the presence of the court or orally before the court, for settlement of 

15 the case, or part thereof, the court, upon motion, may enter judgment 
pursuant to the terms of the settlement. If requested by the parties, the court 

16 may retain jurisdiction over the parties to enforce the settlement until 
performance in full of the terms of the settlement. 

17 

18 (C.C.P. § 664.6.) 

19 The court in Wackeen v. Malis (2002) 97 Cal. App. 4th 429, 439, held that dismissal by the 

20 trial court is not a bar to the court retaining both personal and subject matter jurisdiction in order to 

21 enforce the terms of the settlement, until such time as all of its terms has been perfonned. The 

22 court further made clear that the request that jurisdiction be retained until the settlement has been 

23 fully performed must be made either in a writing signed by the parties themselves, or orally before 

24 the court by the parties themselves. (Wackeen, supra, 97 Cal. App. 4th at pp. 440- 441.) 

25 Since Defendants have breached the terms of the Settlement Agreement, and the court 

26 affirmatively agreed to retain jurisdiction under Code of Civil Procedure section 664.6, the 

27 

28 
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1 Association requests that the court set aside the dismissal and enter Judgment as proposed against 

2 Defendants. 

3 III. REWARD OF ATTORNEY'S FEES AND COSTS UPON DEFAULT: 

4 The court shall award the Association its attorney's fees and costs incurred to enforce 

5 the Settlement Agreement pursuant to Section 2.17.3 and Sections 3 and 9 of the Stipulation. 

6 The total amount of attorney's fees and costs is $4,880. 

7 IV. CONCLUSION 

8 Accordingly, Plaintiff MONTGOMERY FIELD BUSINESS CONDOMINIUMS 

9 ASSOCIATION herein requests that the Court grant the following relief: (1) to set aside 

10 dismissal entered in the above-entitled case on March 26, 2018; (2) to enforce the Settlement 

11 Agreement and Stipulation for Court to Retain Jurisdiction to Enforce Settlement Upon 

12 Default ... and Order Thereon filed in the above-entitled action on March 26, 2018 

13 ("Settlement"); (3) confirm revocation by the Association of the Use Variance for Marijuana 

14 Activities as set forth in the Settlement; and (4) for entry of Judgment against Defendants 

15 BALBOA AVE COOPERATIVE ("Balboa"), SAN DIEGO UNITED HOLDINGS GROUP, 

16 LLC("SDUHG"), NINUS MALAN ("Malan"), RAZUKI INVESTMENTS, LLC ("Razuki 

17 Inv."), and SALAM RAZUKI ("Razuki"). 

18 To summarize, the current amounts owed and past due (as of the filing of these papers), 

19 making Defendants in default of the Settlement Agreement, which has not been timely cured, 

20 (not including the other settlement terms set forth in the Settlement Agreement) are the 

21 following: 

22 

23 

24 

25 

26 

27 

28 

• Malan currently owes $12.342.94 as of the date of this filing. 

• All Defendants currently owe $33,353.54 as of the date of this filing. 

Furthermore, the owners of the units, SDUHG, are currently past due in paying the 

Association's assessments. 

The Association's request is based upon this application, the memorandum of points 

and authorities in support thereof, the Declaration of John Peek (Association Board President), 

- 6-
APPLICATION TO ENFORCE SETTLEMENT 



1 the Notice of Lodgment filed herewith, on the [proposed] Order granting the application 

2 lodged herewith, the Proposed Judgment (also lodged herewith), and on all pleadings and other 

3 documents on file with the court, the arguments of counsel at the hearing, and all matters of 

4 which this court may take judicial notice. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: December 10,2018 EPSTEN GRINNELL & HOWELL, APC 

BY:~7~7~-=-=~~~---~-----------
---Mandy D. Hexom 

Attorneys for Plaintiff 
MONTGOMERY FIELD BUSINESS 
CONDOMINIUMS ASSOCIATION 
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EXHIBIT H 



DATE: 12/17/2018 

SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

TIME: 02:26:00 PM DEPT: C-67 

JUDICIAL OFFICER PRESIDING: Eddie C Sturgeon 
CLERK: Patricia Ashworth 
REPORTERIERM: Not Reported 
BAILIFFICOURT ATTENDANT: 

CASE NO: 37·2018·00034229·CU·BC·CTL CASE INIT.DATE: 07/10/2018 
CASE TITLE: Razuki vs Malan [IMAGED] 
CASE CATEGORY: Civil- Unlimited CASE TYPE: Breach of ContracUWarranty 

APPEARANCES 

The Court, having taken the above-entitled matter under submission on 12/14/2018 and having fully 
considered the arguments of all parties, both written and oral, as well as the evidence presented, now 
rules as follows: 

The request to add Sunrise Property Investments, LLC to be included in the receivership proceedings is 
denied. 

Defendants Ninus Malan, Monarch Management Consulting Inc., San Diego United Holdings Group, 
Balboa Ave Cooperative, Devilish Delights Inc., and California Cannabis Group's for order setting 
appellate bond amount is granted, in part. Defendants Chris Hakim, Mira Este Properties LLC, and 
Roselle Properties LLC for order setting appellate bond amount is granted, in part. 

The court sets the appellate bond as follows: 

Ninus Malan appellate bond is set at $350,000. 
San Diego United Holdings Group's appellate bond is set at $350,000. 
American Lending and Holdings LLC's appellate bond is set at $350,000. 
Flip Management LLC's appellate bond is set at $350,000. 
Balboa Ave Cooperative's appellate bond is set at $50,000. 
Devilish Delights Inc.'s appellate bond is set at $50,000. 
California Cannabis Group's appellate bond is set at $50,000. 
Chris Hakim's appellate bond is set at $350,000. 
Mira Este Properties LLC's appellate bond is set at $350,000. 
Rosell Properties LLC's appellate bond is set at $350,000. 

Based upon various representations during oral argument that all parties must cooperate in order to be 
effective, in order to vacate the receiver, each party must post bond. 

The motion to appoint Kevin Singer as receiver is denied. 

DATE: 12/17/2018 
DEPT: C-67 

MINUTE ORDER Page 1 
Calendar No. 



CASE TITLE: Razuki vs Malan [IMAGED] CASE NO: 37·2018·00034229·CU·BC·CTL 

The motion to add Sunrise Property Investments, LLC to the receivership is denied. 
tPkt.~ 

DATE: 12/17/2018 
DEPT: C-67 

Judge Eddie C Sturgeon 

MINUTE ORDER Page 2 

Calendar No. 
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