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ATTORNEY OR PARTY WITHOUT ATTORNEY R STATE BAR NUMBER ]78358

|namE: JEFF AUGUSTINI :

|FiRM NAME Law Office of Jeﬂ‘ Aug'u’s‘tim -

-STREETADDRESS 9160 Irvme Cemer Drwe Suzte 200 ST o
ey Irvme R caL R STATE CA ZlIstDE:; 92618
| TELEPHONE NO.: 949-336—7847 ST T EAXNDL SR
"EMAFLADDRESS Jeff@augustxmlaw com e

ATTORNEY.FOR (name): HNHPC, INC =

SUPERIOR COURT OF CALIFORNIA COUNTY OF ORANGE
_ STREET ADDRESS: 700 Civic Center Dnve West

; MAIUNG ADBRESS: ‘ .

: ClTYAND 1P CODE: Santa Ana CA 92701

- BRANCH NAME: Central Justlce Center

PLAINT!FF/PET{TIONER HNHPC INC.

DEFENDANT/RESPONDENT DEPARTMENT OF CANNABIS CONTROL ET AL.
: OTHER PARENT/PARTY NICOLE ELLIOT o

FOR COURT_USE_ oNLY

APPELLANT'S NOTICE DESIGNATING RECORD ON APPEAL
: (UNLIMITED CIVIL CASE)

SUPERIOR COURT CASE NUMBER:

30-2021-01221014-CU-WM-CJC -

RE: Appeal filed on (date): April 14 2022

COURT OF APPEAL CASE NUMBER (if known):

G061298

Notrce Please read Information on Appeal Procedures for Unlimited Crvrl Cases (form APP-001-INFO) before
completmg this form. This form must be frled in the superior court, not in the Court of Appeal.

L RECORD QF THE DQCUMENTS FILED IN THE SUPERIOR COURT
" I'choose to use'the following method of providing the Court of Appeal'with a record of the documents filed in the superior court

(check a b, c or d, and fill in any required information):

' a. [X7] A clerk's transcript under rule 8. 122. (You must check (1 ) or (2) and fill out the clerks transcript sectlon (/tem 4) on pages

2 and 3 of this form.)

Q) [z] I'will pay the superior court clerk for thls transcrlpt myself when | receive the clerk's estimate of the costs of thxs
transcript. | understand that if | do not pay for this franscript, it will not be prepared and provrded to the Court of

“Appeal.

(2) I—_—l ] request that the clerk's transcript be provided to me at no cost because | cannot afford to pay this cost. | have

submitted the following doc',um_ent with this notice designating the record (check (a) or (b)):

(a) ]:I An order granting a waiver of court fees and costs under rules 3.50-3.58; or

-(b) {:] An application for a waiver of court fees and costs under rules 3.50-3.58. (Use Request to Waive Court Fees

R (form FW-001) to prepare and file this application.)
b. |:| -An appendix under rule 8.124.

c. [ ] The original superior-court file under rule 8.1 28. {(NOTE: Local rules in the Court of Appeal, First, Third, and Fourth
.. Appellate.Districts, permit parties fo stipulate (agree) to use the original superior court file instead of a clerk’s transcript;
you may- select this option if your appeal is in one of these districts and all the parties have stipulated to use the original

supen’or coun‘ file instead of a clerk’s transcript in this case. Attach a copy of this stipulation.)

d. l::l An agreed statement under rule 8.134. (You must complete item 2b(2) below and attach to your agreed statement copies
of all the documents that are requ:red fo be included in the clerk's transcript. These documents are listed in rule 8.134(a).)

2. RECORD OF ORAL PROCEEDINGS IN THE SUPERIOR COURT
B choose to proceed (you must check a or b belowj:

“a. [T ] WITHOUT a record of the oral proceedings (what was said at the hearing or trral) in the superior court. | understand that

without a record of the oral proceedings in the superior court, the Court of Appeal will not be able to consider what was

said during those proceedings in deciding whether an error was made in the superior court proceedings.
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APP-003

| CASE NAME: CONNECTED MORRO BAY BLVD., LLC V. CITY OF MORRO BAY | SUPERIOR COURT CASE NUMBER:

30-2021-01221014-CU-WM- CJC

2. b [x_] WITH the foilowmg record of the oral proceedlngs in the superior court (you must check (1), (2), or (3} below):

(1) [x] A reporter's transcript under rule 8. 130. (You must fill out the reporter's transcript section (/tem 5) on pages 3.and 4

* of this form.) | have (check all that apply):

(@) [:} Deposrted with the superior court clérk the approximate cost of preparmg the transcrlpt by including the deposrt

with this notice as provrded inrule 8.1 30(b)(1)

- () [_] Attached a copy of a Transcript Reimbursement Fund application filed under rule 8. 130(c)(1)

() [:l Attached the reporters written walver ofa deposrt under rule 8. 130(b)(3)(A) for (check either (1) or (ii)):

Gy ] allof the desrgnated proceedlngs
(i) ] part of the designated proceedings.
(d) [X] Attached a certified transcript under rule 8.130(b)(3)(C).

(2) [ An agreed statement. (Check and complete either (a) or (b) below.)

(@) [_] ! have attached an agreed statement to this notice.

“(b) [::J All the parties have strpulated (agreed) in writing to iry to agree on a statement. (You must attach a copy of this

stipulation to this notice.) | understand that, within 40 days after | file the hotice of appeal, | must file either the
agreed statement or a notice indicating the partres were unable to agree on a statement and a new notice
designating the record on appeal.

- (3) l____} A settled statement under rule 8.137. (You must check (a), (b) or (¢) below and fill out the settled statement

. section (item 6) on page 4.)

(8) [__1 - The oral proceedings in the superior court were not reported by a court reporter

(b) (] The oral proceedlngs in the superior court were reported by a court reporter but | have an order warvrng fees
and costs.
(c) [ "1 am asking to use a settled statement for reasons other than those listed in (a) or (b). (You must serve and file
‘ the motion required under rule 8.137(b) at the same time that you file this form. You may use form APP-025 fo
prepare the-motion.} -

3. RECORD OF AN ADMINISTRATIVE PROCEEDING TO BE TRANSMITTED TO THE COURT OF APPEAL

[ I request that the clerk transmit to the Court of Appeal under rule 8.123 the record of the following administrative proceeding
that was admitted into evidence, refused, or lodged in the superior court (give the title and date or dates of the administrative

proceeding):

Title of Administrative Proceeding | Date or Dates |

4. NOTICE DESIGNATING CLERK'S TRANSCRIPT
~ (You must complete this section if you checked item 1a above indicating that you choose to use a clerk 's transcript as the record of
~ the documents filed in the superior court.)

. a Requrred documents. The clerk will automatically include the following items in the clerk's transcnpt but you must provide the
* date each document was filed, or if that is not available, the date the document was signed.

o [ o " Document Title and Descrrptron ] | Date of Filing |
(1) Notice of appeal ’ _ : - o April 14, 2022
(2 ' Notlce desrgnatmg record on appeal (this document) April 25; 2022
(3 Judgment or order appealed from ‘ ; 7 March 2, 2022
- (4) Notice of entry of judgment (if any) ’ ' March 25, 2022
(5) = Notice of intention to move for new trial or motion to vacate the judgment, for judgment
notwithstanding the verdict, or for reconsideration of an appealed order (if any)
(6) Ruling on one or more of the items listed in (5)
@ Reglster of actions or docket (if any)

APP-0%3 R January 1,201 APPELLANT'S NOTICE DESIGNATING RECORD ON APPEAL - Pagezate
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APP-003

.CASE NAME: CONNECTED MORRO BAY BLVD., LLC V. CITY OF MORRO BAY | SUPERIOR COURT CASE NUMBER:
, 30-2021-01221014-CU-WM-CJC

4. NOTICE DESIGNATING CLERK'S TRANSCRIPT

b Additional documents (If you want any documents from the superior court proceedmg in addition fo the items listed in 4a
above to be included in the clerk’s transcript, you must identify those documents here.)

o [Z[ I request that the clerk include in the transcrlpt the following documents that were filed in the supenor court proceeding.
: -.(You must identify each document you want included by lts tltle and provrde ‘the date it was filed or lf that i Is not
v ava/lable the date the document was 31gned )

R T e — DocumentTltle and Descrlptlon e o : 1 Dateofpiling i
®) PETITION FOR WRIT OF MANDATE L B S September 15,2021 E
@) . RESPONDE\TTS‘ DEMURRER TO PETITION FOR WRIT OF MANDATE v -~ October 29, 2021
(10) RESPONDENTS' REQUEST FOR IUDICIAL NOTICE IN SUPPORT OF DEMURRER Oc;cober 29, 2021
o (1. DECLARATION OF ETHAN TURNER IN SUPPORT OF DEMURRER - | | No;fembér 2,2021

[X] See additidnal page’s. (Check here if you need more space to list additiona] documents. List these documents on a’
separate page or pages labeled "Attachment 4b,” and start with number (12).)

c.. Exhibits to be included in clerk's transcript

[: | request that the clerk include in the transcript the following exhibits that were admitted in evidence, refused, or lodged in
the superior court. (For each exhibit, give the exhibif number, such as Plaintiffs #1 or Defendant's A, and a brief
description of the exhibit. Indicate whether or not the court admitted the exhibit into evidence. If the superior court has
retumed a designated exhibit to a party, the party in possession of the exhibit must deliver it to the superior court clerk
.within 10 days after service of this notice designating the record. (Rule 8.122(a)(3).))

[ Exhibt Number _|[__ ' Desoription | [ Admitted (YesiNo) |
oy .

@
@
@

' [] See additional pages. (Check here if you need more space fo list additional exhibits. List these éxhibits on a separate
_page or pages labeled "Attachment 4c,” and start with number (5).) :

5. NOTICE DESIGNATING REPORTER'S TRANSCRIPT

You must complete both a and b in this section if you checked item 2b(1) above indicating that you choose to use a reporter's
transcript as the record of the oral proceedings in the superior court. Please remember that you must pay for the cost of preparing
the reporter's transcript.

_.a.- Format of the reporter's transcript
| request that the reporters provide (check one):

(1) [X_] My copy of the reporter's transcript in electronic format.
(2) ' [___:] l My cdpy of the reporter"s transcript in paper format.
@ 1 My copy of the reporter's transcript in electronic format and a second copy in paper format.

- (Code Civ. Proc., §271)

APP-003 [Rev. January 1, 2019] . . APPELLANT'S NOTICE DESIGNATING RECORD ON APPEAL Page 3 of 4
i v : ~ . (Unlimited Civil Case) -



APP-003

CASE NAME: CONNECTED MORRO BAY BLVD., LLC V. CITY OF MORRO BAY | SUPERIOR COURT CASE NUMBER:
1o ' ‘ ©130-2021-01221014-CU-WM-CJC

5. b Proceedmgs
, I request that the following proceedings in the superior court be included in the reporter‘s transcript. (You must identify each
‘proceeding you want included by its date, the department in which it took place, a description of the proceedings (for example,
the examination of jurors, motions before trial, the taking of testimony, or the giving of jury instructions), the name of the court
reporter who recorded the proceedmgs (if known), and whether a certified transcript of the des:gnated proceeding was

previously prepared.) :

| Date |Department]FulllPart|al Day| Description = | Reporter's Name | Prev. prepared? |

(1)1/19/2022 C-26 " Partial . Hearing on Demurrer. Jane Hong-Elsey, CSR 11975[x] Yes [] No
R - : , , 8 . [0 Yes [INo

® SR T S _ O Yes [JNo

(4) SR ‘ . ' [l Yes [ No

." ] See addmonal pages (Check here if you need more space to list addlt/onal proceedmgs List these exhibits on a separate
page orpages Iabeled ”Attachment 5b," and start w:th number (5).) . .

6. NOTICE DESIGNATING PROCEEDINGS TO BE INCLUDED IN SETTLED STATEMENT »
‘ (You must complete this sectlon if you cheoked itern 2b(3) above indicating you choose fo use a setﬂed statement) | request
. that the following proceedings in the superior court be included in the settled statement. (You must identify each proceeding you -
want included by its date, the department in which it took place, a description of the proceedings (for example, the examination
of jurors, mations before trial, the taking of testlmony,,or the giving of jury instructions), the name of the court reporter who
recorded the proceedings (if known), and whether a certified transcript of the designated proceeding was previously prepared.)

~ |__Date |Department [Full/Partial Day| Description |  Reporter's Name | Prev. prepared? |
(1) . : ‘ _ ] Yes [] No
@ | (] Yes [ No

‘.\(3) ' o : | - ] Yes [] No
4 ' o | - O Yes [ No

- See addltlonal pages. (Check here if you need more space to list additional proceedings. List these proceedings on a
separate page or pages labeled "Attachment 6," and start with number (5).)

7. a. The proceedings designated in 5bor 8 [x_]include [ ] donotinclude all of the testimony in the superior court.

b, Ifthe desigﬁated proceedings DO NOT include all of the testimony, state the points that you intend to raise on appeal. (Rule
. 8.130(a)(2) and rule 8.137(d)(1) provide that your appeal will be limited to these points uniess the Court of Appeal pemnts
otherwise.) Points are setforth: [ ] Below ' [ On a separate page labeled "Attachment 7."

Date:- April 25,2022 .

“ITYPE OR PRINT NAME) - ) ) / ] (SlylA717 OF APPEL7«T_ OR ATI'ORNB{L_/’
APP-003 [Rev. January 1, 2018} : APPELLANT'S NOTICE DESIGNATING RECORD ON APPEAL ' , Page 4 of 4
‘ (Unlimited Civil Case) '
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ATTACHMENT 4( b) -

12. FIRST AMENDED PETITION F OR
WRIT OF MANDATE '

November 12 2021

| 13 RESPONDENTS’ DEMURRER TO
‘F IRST AMENDED PETITION S

| December 13,2021 -

14, RESPONDENTS REQUEST FOR

.1 JUDICIAL NOTICE IN SUPPORT OF
* | DEMURRER TO' FIRST AMENDED
| PETITION

| December 13,2021

15. DECLARATION OF‘ETHAN TURNER -
IN SUPPORT OF DEMURRER TO FIRST
AMENDED PETITION

December 13, 2021

16. PETITIONER’S OPPOSITION TO
DEMURRER TO FIRST AMENDED
PETITION ‘

Decerhb’er 27,2021

17. PETITIONER’S OPPOSITION TO
REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF DEMURRER TO FIRST.

December 27, 2021

AMENDED PETITION
18. PETITIONER’S REPLY IN SUPPORT | January 3, 2022
OF DEMURRER TO FIRST AMENDED . :
PETITION '
- 19. RESPONDENTS’ REPLY TO‘

OPPOSITION TO REQUEST FOR
JUDICIAL NOTICE

January 3, 2022

20. NOTICE OF RULING ON DEMURRER

January 26, 2022
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TRANSCRIPT OF PROCEEDINGS January 29, 2022
HNHPC, INC. vs DEPARTMENT OF CANNIBIS CONTROL

SUPERI OR COURT OF THE STATE OF CALI FORNI A
COUNTY OF ORANGE

DEPT C- 26 HON. GREGORY LEW S, JUDGE
HNHPC, | NC. ,
PETI TlI ONER,
VS CASE NO.: 2021-01221014

DEPARTMENT OF CANNI BI S CONTRQL,
RESPONDENT.

N N e N N N N N N

REPORTER S TRANSCRI PT OF ORAL PROCEEDI NGS
WEDNESDAY, JANUARY 29, 2022

FOR THE PETI TI ONER:

LAW OFFI CE OF JEFF AUGUSTI NI

BY: JEFF AUGUSTI NI, ESQ

9160 | RVI NE CENTER DRI VE; SUl TE 200
| RVINE, CA 92618

(VI A ZOOM)

FOR THE DEFENDANT:

CALI FORNI A DEPARTMENT OF JUSTI CE
BY: ETHAN TURNER, ESQ

PO BOX 944255

1300 | STREET

SACRAMENTO, CA 94244

(VI A ZOOW)

REPORTED REMOTELY BY:

JANE HONG- ELSEY, CSR 11975
OFFI G AL COURT REPCORTER PRO TEM

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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TRANSCRIPT OF PROCEEDINGS
HNHPC, INC. vs DEPARTMENT OF CANNIBIS CONTROL

January 29, 2022

W TNESS

NO. DESCRI PTI ON.

MASTER | NDEX

PLAI NTI FF' S DI R CRCSS

( NONE)

DI R CRGCSS

( NONE)

EXHI BI TS | NDEX

MARKED
FOR I .D.

( NONE)

CHRONOLOG CAL W TNESS | NDEX

REDI R RECROSS

ALPHABETI CAL W TNESS | NDEX

REDI R RECROSS

RECEI VED
TO EVI D.

2 ESQUIRE

DEPOSITION SOLUTIONS

800.211.DEPO (3376)
EsquireSolutions.com
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TRANSCRIPT OF PROCEEDINGS January 29, 2022

HNHPC, INC. vs DEPARTMENT OF CANNIBIS CONTROL

1

SANTA ANA, CALI FORNI A;  VEEDNESDAY, JANUARY 19, 2022
DEPT. C-26 HON. GREGORY H. LEWS, JUDGE

(THE FOLLOW NG PROCEEDI NGS VERE HELD VI A ZOOM
VI DEOCONFERENCE W TH THE COURT REPORTER | N A REMOTE
LOCATI ON, SEPARATE AND APART FROM THE ATTORNEYS AND THE
COURT.  THE PROCEEDI NGS WERE REPORTED AND TRANSCRI BED TO THE
BEST ABI LI TY OF THE COURT REPORTER TO HEAR AND UNDERSTAND
THE PROCEEDI NGS. )

THE COURT: NOW HNHPC, INC. VERSUS DEPARTMENT OF
CANNABI S CONTROL.  YOUR APPEARANCES, | F YOU PLEASE.

MR TURNER ~ ETHAN TURNER FOR THE DEPARTMENT OF
CANNABI S CONTROL.

THE COURT: MR TURNER, GOOD MORNI NG

MR. AUGUSTINI: JEFF AUGUSTINI FOR THE PETI TI ONER
HNHPC, | NC,

THE COURT:  THANK YOU, MR AUGUSTINI .

AND VE HAVE A COURT REPORTER, JANE HONG, 1S IT?

THE REPORTER ~ YES. GOOD MORNING YOUR HONOR

THE COURT: THANK YOU. | PUT MY MASK UP SO IT'S
DI FFI CULT SOVETIMES FOR PECPLE TO HEAR SO | F THAT OCCURS,
PLEASE, LET ME KNOW

WOULD YQU LI KE TO BE HEARD, MR AUGUSTI NI ?

MR AUGUSTI NI : [ WOULD, YOUR HONOR, THANK YQU,
VERY MJCH.
2 ESQUIRE 800.211.DEPO (3376)
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TRANSCRIPT OF PROCEEDINGS January 29, 2022
HNHPC, INC. vs DEPARTMENT OF CANNIBIS CONTROL 2

| HAVE REVI EMED YOUR TENTATIVE AND I T'S HELPFUL | N
CRAFTI NG THE ARGUVMENT THI'S MORNING. SO | APPRECI ATE THAT.
| WANT TO START WTH WHAT | TH NK IS A FUNDAMENTAL
M SUNDERSTANDI NG ABOUT THE BASI S OF THE FI RST AMENDED
PETI TION -- THAT | TH NK THE COURT RULED ON AN | SSUE THAT
HASN T BEEN -- WASN T ALLEGED. AND |'M NOT GO NG TO SAY
| TS THE COURT' S FAULT, BECAUSE YOU WERE REPEATEDLY | NVI TED
TO SUSTAIN THE DEMJRRER ON THAT GROUND BY THE RESPONDENT.

I F YOU LOOK AT YOUR HONCR S TENTATI VE, ESSENTI ALLY,
WHAT YOU SAY IN THE FI RST PARAGRAPH IS YOU | DENTI FY THE DUTY
AS THE DUTY TO CREATE AN | MPLEMENTED TRACK AND TRACE
PROGRAM AND YOU SPECI FI CALLY REFERENCE THIS | S B. P. SECTI ON
26067(B)(1). AND THEN I F YOU GO | NTO THE VERY BACK OF THE
TENTATI VE, AT THE LAST FULL PARAGRAPH, THE COURT STATES THE
REASONS FOR SUSTAI NI NG THE DEMJURRER AND DO NG SO W THOUT
LEAVE TO AMEND BECAUSE | T FOUND THAT BASED UPON JUDI CI ALLY
NOTI CED MATERI ALS, THAT THE RESPONDENT HAD COVPLI ED W TH THE
DUTY TO | MPLEMENT A TRACK AND TRACE ELECTRONI C DATABASE.

THE COURT: JUDI CI AL NOTI CE OF THE FACTS ESTABLI SH
THAT RESPONDENT COVPLI ED W TH STATUTORY OBLI GATI ONS,
EXH BI TS A AND B ARE CONTRACTS FOR THE TRACK AND TRACE
SYSTEM

MR AUGUSTINI:  CORRECT. THAT IS -- THAT WASN' T
CUR ALLEGATION. OUR ALLEGATION IS NOT' THAT THEY FAILED TO
CREATE AND | MPLEMENT A TRACK AND TRACE PROGRAM  THE
ALLEGATI ON |'S PURSUANT TO BUSI NESS AND PROFESSI ON SECTI ON

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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TRANSCRIPT OF PROCEEDINGS January 29, 2022
HNHPC, INC. vs DEPARTMENT OF CANNIBIS CONTROL 3

26067(B) (2) A, COWPLETELY DI FFERENT PROVI SION -- AND THAT' S
LI STED I N THE TENTATI VE -- THAT THEY FAILED TO CREATE SUCH A
PROGRAM BY ENSURI NG THAT I T WAS DESI GNED TO FLAG | RREGULAR
TRANSACTIONS. SO I'T WASN T THAT THEY DI D NOT DESI GN AND
CREATE AND | MPLEMENT A TRACK AND TRACE PROGRAM  THE TRACK
AND TRACE PROGRAM THEY DI D | MPLEMENT DI D NOT' SATI SFY THE
LEGAL MANDATORY DUTY TO DESI GN AND SO FLAG | RREGULAR
TRANSACTI ONS.

AND THAT' S SORT OF THE CONFLATI ON BY THE RESPONDENT
OF THE DUTY | TH NK CONTRI BUTED TO THE CONFUSI ON I N THE
TENTATI VE BECAUSE VE NEVER CONTENDED THEY NEVER CREATED A
TRACK AND TRACE PROGRAM  WE SAI D BASED ON A SEPARATE
PROVI SI ON OF THE BUSI NESS AND PROFESSI ONS CCDE THAT SYSTEM
WAS REQUI RED BY LAW TO BE DESI GNED TO FLAG | RREGULAR
TRANSACTI ONS.  AND OUR ALLEGATI ON WAS THAT SYSTEM DCES NOT,
AS DESI GNED NOW DCESN T FLAG | RREGULAR TRANSACTI ONS AS
LEGALLY REQUI RED, AND MANDATED BY THE LEG SLATURE.

SO THAT'S -- |'"LL TALK ABQUT THE OTHER ASPECT,
ABUSE OF DI SCRETION IN A M NUTE, BUT THE DEMJURRER ACTUALLY
-- ESSENTI ALLY SUSTAI NED QUR DEMURRER TO OUR FI RST AMENDED
PETI TION ON A GROUND THAT WE DI D NOT ALLEGE. WE DI D NOT
ALLEGE AND I T DOES NOT ADDRESS THE GRCUND WE ALLEGE WH CH
WAS WHETHER OR NOT'  THE SYSTEM THAT WAS DESI GNED AND
| MPLEMENTED CONTAINS THI S CAPABI LI TY OF FLAGE NG | RREGULAR
TRANSACTI ONS.

NOW TURNI NG TO WHAT YOUR HONOR SAID I NI TI ALLY

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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TRANSCRIPT OF PROCEEDINGS January 29, 2022
HNHPC, INC. vs DEPARTMENT OF CANNIBIS CONTROL 4

ABOUT THE JUDI CI ALLY NOTI CEABLE MATERI ALS, | HAVE A TWOFOLD
ARGUMENT ON THAT. THE FI RST WE' LL TALK ABQUT | S WHETHER OR
NOT YOU CAN ACTUALLY TAKE JUDI CI AL NOTI CE, ESSENTI ALLY, OF
THE CONTENTS OF THE CONTRACT, WH CH WAS WHAT' S REQUI RED.
AND WHETHER OR NOT EVEN | F YOU DO SO WHETHER OR NOT I T
CLEARLY DEMONSTRATES THAT THEY ACTUALLY DESI GNED THE SYSTEM
TO FLAG | RREGULARI TI ES.

NOW | F YOU LOOK AT THE SCOTT DECI SI ON, WHI CH WAS
ONE OF THE ONES -- THE CASES -- THE COURT REFERENCED IN THE
TENTATI VE THAT ESSENTI ALLY MOVES ON THE GENERAL RULE. BY
CGENERAL RULE WTH A CONTRACT, YOU M GHT BE ABLE TO
JUDI CI ALLY NOTI CE THE EXI STENCE OF A CONTRACT BUT NOT THE
TERVS OR ANY OF THE STATEMENTS THEREIN. THAT'S SORT OF THE
CGENERAL RULE.

VWHEN YOU TALK ABOUT OFFI CI AL DOCUMENTS, THE COURTS,
LI KE SCOTT AND OTHERS, WLL SAY NOT ONLY CAN YQU JUDI CI ALLY
NOTI CE THE EXI STENCE, BUT YOU ALSO POTENTI ALLY CCOULD
JUDI CI ALLY NOTI CE | TS LEGAL EFFECT | F THE LEGAL EFFECT OR
LEGALLY OPERATI VE LANGUAGE | S CLEAR ON THE FACE OF THE
DOCUMENT.

NOW | F YOQU LOOK AT CASES LI KE SCOTT AND OTHERS
VWHERE THAT' S FOUND, THERE'S ONLY A VERY LI M TED AMOUNT OF
DOCUMENTS WHERE THAT OCCURS; USUALLY | T RELATES TO RECORDED
DOCUMENTS RELATI NG TO PROPERTY DEEDS OF TRUST AND
ASS|I GNMVENTS.  THAT' S BECAUSE THOSE AGREEMENTS OR ASSI GNMVENTS
BY THEMSELVES HAVE LEGALLY OPERATI VE LANGUACE | N THEM

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com
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TRANSCRIPT OF PROCEEDINGS January 29, 2022
HNHPC, INC. vs DEPARTMENT OF CANNIBIS CONTROL 5

LI KE, YOU MAKE AN OFFER. THE FACT YOU MAKE I'T, MAKES IT AN
CFFER.  DOESN T MAKE EXACTLY WHAT YQU SAY.

SIMLARLY IN A CASE WHERE YOU HAVE AN ASSI GNIVENT,
LI KE I N SCOIT, THE LANGUAGE OF THE DOCUMENT | TSELF | S
LEGALLY OPERATI VE BY SAYING | ASSIGN TO YOU X.  THAT' S NOT
HEARSAY. THAT' S CAPABLE OF QUI CK VERI FI CATI ON BECAUSE THE
LANGUAGE | TSELF | S LEGALLY OPERATI VE. THAT' S WHAT THE CASE
CF SCOIT SAYS.

IN TH S PARTI CULAR CASE, THERE' S NO LEGALLY
OPERATI VE LANGUAGE I N ANY OF THE JUDI Cl ALLY NOTI CEABLE
MATERI AL SUBM TTED BY RESPONDENT BECAUSE | F YOU HAVE A
CONTRACT TO DESIGN A SYSTEM DCESN' T MEAN | T WAS ACTUALLY
DESI GNED AND | T DOESN T MEAN | T WAS DESI GNED PURSUANT TO THE
TERVS AND STATEMENTS SET FORTH I N THE CONTRACT.

FOR | NSTANCE, THERE COULD BE AN AMENDMENT.  PARTI ES
COULD FORVALLY AGREE NOT TO DO CERTAIN THI NGS AND IN THI S
PARTI CULAR CASE, THE DESI GNER DI D NOT HAVE AN OBLI GATI ON
UNDER THE CONTRACT TO ACTUALLY DESI GN THE SYSTEM TO FLAG
| RREGULARI TI ES. UNDER THE LANGUACE Cl TED BY RESPONDENT, |T
WAS THE RESPONDENT' S OBLI GATI ON TO PROVI DE THE CRI TERI A FOR
FLAGE NG TO THE DEVELOPER, FOR THE DEVELOPER TO USE IN THE
SYSTEM

THERE' S NO EVI DENCE OF ANY KIND -- WHETHER I T' S
JUDI Cl ALLY NOTI CEABLE OR NOT -- THAT THE DEPARTMENT OR THE
RESPONDENT EVER, IN FACT, DID SO -- EVER GAVE THEM CRI TERI A
TO BE USED. AND WE' VE ALSO NOTED | N EVI DENCE CODE 412, FROM
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AN EVI DENTI ARY STANDPOI NT, PRESUMABLY | F THEY DO SO THEY
WOULD HAVE JUDI Cl ALLY NOTI CEABLE MATERI AL TO PROVI DE TO THE
COURT SHOW NG THEY, |N FACT, DID SO, AND THE SYSTEM [N
FACT, WAS DES| GNED THAT WAY WHEN | MPLEMENTED.

THEY DID NOT DO SO AND UNDER EVI DENCE CODE, THE
FACT THEY HAD THE ABILITY TO PROVI DE STRONGER, MORE
SATI SFACTORY EVI DENCE, BUT DI D NOT, MEANS THE EVI DENCE THAT
WAS SUBM TTED SHOULD BE VI EWVED W TH DI STRUST.

THAT' S SORT OF THE MAIN G ST. ALSO, YOU MADE A
COMVENT | N THE TENTATI VE, YOUR HONOR ABOUT US NOT BEI NG
ABLE TO M CROMANAGE THE DI SCRETI ON OF THE DEPARTMENT | N
| MPLEMENTI NG THAT. MY ARGUMVENTS ARE TWOFOLD ON THAT | SSUE.

FIRST, WE C TED CASES TO THE EFFECT THAT THE
RESPONDENTS HAD NO DI SCRETI ON TO DI SREGARD THE LEGALLY
MANDATED REQUI REMENT OF BUSI NESS AND PROFESSI ONS
26067(B) (2) (A). AND SO I N OUR ALLEGATI ONS, THEY EXACTLY DI D
SO, VH CH WOULD BE AN ABUSE OF DI SCRETI ON, NOT A
M CROVANAGVENT | SSUE.

THE SECOND ASPECT OF THAT IS, TO THE EXTENT YOUR
HONOR NOTED THAT DEMURRER |'S NOT FOR THE PURPCSE OF
DETERM NI NG THE TRUTH OF THE ALLEGATI ONS OR THE ABI LI TY TO
PROVE THOSE ALLEGATI ONS DOWN THE ROAD, BUT ASSUM NG THAT
SOVEWHERE DOWN THE ROAD, THEY COVE UP W TH SOVE DOCUMENT
SHOW NG THEY' VE PROVI DED SOVE SORT OF FLAGG NG CAPABI LI TY I N
THE SYSTEM THEN AT THAT PO NT, VE WOULD BE OBLI GATED AND
HAVE THE Rl GHT TO DEMONSTRATE VWY THE DECI SI ONS THAT | T MADE
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AS TO WHAT TO FLAG OR NOT' TO FLAG CONSTI TUTED AN ABUSE OF
DI SCRETION. AT THIS PO NT, ONLY THE RESPONDENTS WOULD KNOW
WHAT FLAGGE NG CAPABI LITY THEY DID OR DI D NOT | NSERT | NTO THE
DATABASE.

YOU KNOW THE LAW BECOMES LESS SPECI FI C AS TO WHAT
THS IS -- IS REQU RED WHEN THE DEFENDANTS I N THI S CASE HAVE
SUPERI OR KNOALEDGE AS TO WHETHER OR NOT THEY DI D, I N FACT,
FLAG AND WHAT THEY DI D FLAG AT THAT PO NT, WE WOULD BE
ENTI TLED TO SHOW THEI R DECI SI ONS ON THAT | SSUE CONSTI TUTED
AN ABUSE OF DI SCRETION, WHICH IS -- AS YOUR HONOR HAS
DEFI NED AS ARBI TRARY, BEYOND THE BOUNDS OF REASQON, OR
DEROGATI ON OF THE APPLI CABLE LEGAL STANDARD.

SO WTH THAT BE | F THE RESPONDENTS, AT SOVE PO NT
IN THE FUTURE, WERE ACTUALLY ABLE TO DEMONSTRATE THAT THEY
FULLY | NCORPORATED SOVE SORT OF FLAGGE NG CAPABI LI TY | NTO THE
SYSTEM THEY | MPLEMENTED.

THE COURT: MR AUGUSTI NI, THANK YOU.

MR, TURNER, WOULD YQU LI KE TO RESPOND?

MR TURNER, WE CAN' T HEAR YOU. YQU HAVE TO TAKE
THE MJUTE OFF. YOU RE MJUTED.

MR TURNER My APCLOG ES, YOUR HONOR.  CAN YQU
HEAR ME NOAP

THE COURT: YES, LOUD AND CLEAR

MR TURNER THANK YQU, YOUR HONOR

A FEW PO NTS TO MAKE THERE. THE PRI NCI PLE ONE | S
THAT THE COURT' S PO NT ABOUT M CROVANAG NG | S EXACTLY THE
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CORE | SSUE HERE. THE STATUTE I'N QUESTI ON W TH RESPECT TO
FLAGE NG THE | RREGULARI TI ES CAN BE LOOKED AT, AND ON THE
FACE OF THE STATUTE, CAN BE DETERM NED THAT IT IS A COWAND
DI SCRETI ONARY FUNCTI ON TO BE CARRIED QUT, NOT A M NI STERI AL
DUTY TO BE EXECUTED. THAT' S BECAUSE THE STATUTE REQUI RES
THAT THE DATABASE BE DESI GNED TO FLAG | RREGULARI TI ES; AND
THAT | T BE AN ELECTRONI C DATABASE; BUT | T DOESN T SAY WHAT
AN | RREGULARI TY | S, HOWN THE DATABASE | S TO FLAG
| RREGULARI TIES. | T DOESN T SAY ANYTHI NG AT ALL ABOUT WHAT
THE DEPARTMENT' S ENFORCEMENT PRI ORI TI ES SHOULD BE, AND
WHETHER OR NOT' THE DEPARTMENT NEEDS TO TAKE, AS I TS
PRI NCl PLE ENFORCEMENT GOAL, HNHPC S PET PRQJECT, WHICH | S
THE ELI' M NATI ON OR SUBSTANTI AL REDUCTI ON OF BURNER DI STRCS,
VWH CH IS KIND OF CRIM NAL OPERATORS I N THE COMMERCI AL
CANNABI S SECTOR.

| F THE COURT WERE ABLE TO FI GURE QUT WHAT
AUGVENTI NG OR UPGRADI NG TO THE SYSTEM WOULD MEAN, AND
OVERSEE THE DEPARTMENT' S AND DI RECTOR S EXERCI SE OF THE
STATUTORI LY GRANTED DI SCRETI ON TO CARRY QUT THE
DI SCRETI ONARY FUNCTION, I'T STILL WOULD NOT DO ANYTHI NG FOR
THE PETI TI ONER AND THE PLAI NTI FFS HERE, BECAUSE | T WOULD
REQUI RE FURTHER THAT THE COURT COMMAND THE DEPARTMENT TO
UNDERTAKE ENFORCEMENT ACTI ON AGAI NST BURNER DI STRCS, WHI CH
'S THE FOCUS OF HNHPC, AND WHI CH IS WELL BEYOND WHAT THE
COURT SHOULD BE GRANTI NG I'N GRANTI NG A PERVANENT | NJUNCTI ON.

AND THERE' S A NUMBER OF CASES THAT SUPPORT THAT;
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THE FI RST BEI NG ELLI SON VERSUS VENTURA PORT DI STRICT; A 1978
CASE; 80 C. A 3RD, 573, IN WH CH A PERVANENT | NJUNCTI ON
SHOULD BE DENI ED WHEN | MPOSES ON THE COURT THE | MPGSSI BLE
TASK OF SUPERVI SI NG CONTI NUANCE PERFORMANCE OVER THE
ENJO NED PARTY.

AND THAT | S WHAT' S REQUI RED | F THE BENEFI CI AL
| NTEREST THAT HNHPC CLAIMS I T HAS IN TH S CASE WERE TO BE
ACHI EVED, NAMELY THE ELI M NATI ON OR SUBSTANTI AL REDUCTI ON | N
THE EXI STENCE OF A PARTI CULAR TYPE OF | LLEGAL ACTOR, BURNER
DI STROS. AND | F THOSE | LLEGAL ACTORS WERE REMOVED FROM THE
MARKETPLACE, | T WOULD THEN ACCRUE A BENEFI CI AL | NTEREST | N
THE FORM OF FI NANCI AL BENEFI T AND A COVPETI Tl VE EDGE FOR
HNHPC AGAI NST SUCH ACTORS.

SO THERE'S TWO THI NGS IN THERE, YOUR HONCR. THE
FI RST | S THAT THE STATUTE ON I TS FACE IS A DI SCRETI ONARY
FUNCTI ON NOT A M NI STERI AL DUTY. AND I F THE ENTI RE
ENTERPRI SE | S CREATI NG A DATABASE, AND COM NG UP W TH WHAT
| RREGULARI TI ES SHOULD BE FLAGGED, HOW THEY SHOULD BE
FLAGGED, WHAT | RREGULARI TI ES SHOULD BE | NVESTI GATED, AND
VWHAT ENFORCEMENT PRI ORI TI ES SHOULD BE THE FOCUS OF THE
ACENCY ARE ALL DI SCRETI ONARY ACTS, ALL OF WH CH WOULD HAVE
TO BE DI RECTED IN A PARTI CULAR MANNER AT EVERY STAGE IN
CRDER TO ACH EVE THE BENEFI Cl AL | NTEREST THAT HNHPC CLAI M5
| T HAS IN TH' S MATTER

SINCE THE BENEFI CI AL | NTEREST IS SO ATTENUATED AND
NOT EVEN LOG CALLY CONNECTED FROM THE REQUESTED CORDER THAT
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THE COURT UPGRADE OR AUGVENT THE DATABASE SOVEHOW IN A
MANNER THAT THE COURT IS LEFT TO FIGURE QUT ON I TS O, THAT
THEY DON T HAVE ANY BENEFI Cl AL | NTEREST IN TH S CASE.
THERE' S NO HARM TO BE AVO DED, NO | NJURY TO BE PREVENTED, NO
REMEDY TO BE AFFORDED THAT WOULD ACTUALLY FLOW FROM THE
UPGRADE COR AUGVENTATI ON OF THE DATABASE.

SO FOR THAT REASON, THERE' S NO STANDI NG, NO
JUSTI Cl ABLE CONTROVERSY, THERE'S NO Rl PE CONTROVERSY AT ALL
IN TH S MATTER

FURTHER, YOUR HONOR, THEY JUST -- THEY' VE NOTH NG
GAINED BY TH S CONTROVERSY. THEY CLAI M THAT THEY WOULD GET
BENEFI Cl AL | NTEREST | F ALL OF THOSE THI NGS WERE TO FALL | NTO
L1 NE.

AND FI NALLY, ONE MORE PO NT BEFORE | ADDRESS ANY
QUESTI ONS THE COURT HAS. | F THE COURT WERE TO SOVEHOW
FASHI ON AN ORDER THAT AUGVENTS AND UPGRADES THE DATABASE
SUCH THAT BURNER DI STRO ACTIVITY IS I NDI CATED I N THE REPORTS
CENERATED BY THE TRACK AND TRACE PROGRAM AND THEN ORDERED
THE DEPARTMENT AND DI RECTOR TO UNDERTAKE | NVESTI GATI ON
ENFORCEMENT ACTI ON AGAI NST BURNER DI STRGS, THE FOCUS OF THI S
MATTER, I'T WOULD BE DO NG SO AT THE EXPENSE OF EXI STI NG
ENFORCEMENT PRI ORI TI ES AND OTHER ENFORCEMENT PRI ORI Tl ES.

SO THE | NJUNCTI VE RELI EF REQUESTED HAS THE EFFECT
OF PREVENTI NG THE DI RECTOR FROM CARRYI NG QUT PUBLI C OFFI CE
I N THE MANNER WH CH SHE DECI DES PURSUANT TO DI SCRETI ON
AFFORDED BY THE STATUTE, AND PREVENTS THE DEPARTMENT FROM
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EXECUTI NG 26067 | N ACCORDANCE W TH THE DI SCRETI ON THAT I T'S
AFFORDED BY THE LEG SLATURE.

AND THE TWO STATUTES FOR | NJUNCTI VE RELI EF THAT
COULD BE RELIED ON BY THE PETITIONER IN THI S MATTER - -
WELL, | N RESPONSE 26, SUB B -- JUST A MNUTE. |'M SORRY,
YOUR HONOR.  26(B), 4, AND 6, AND CIVIL CODE 3423(D) AND (F)
PROHI BI T THE | SSUANCE OF | NJUNCTI VE RELI EF THAT WOULD
| NTERFERE OR PREVENT THE EXECUTI ON OF A PUBLI C OFFI CE BY THE
DI RECTOR OF CANNABI S CONTROL, AND EXECUTI ON OF PUBLIC
STATUTE BY THE DEPARTMENT OF CANNABI S CONTROL, NAMELY 26078.

SO THERE' S NO BENEFI CI AL | NTEREST. THERE' S NO
HARM NOTHI NG TO BE GAI NED BY THE DEPARTMENT. THERE' S NO
STANDING.  COURT DOESN T NEED TO REACH THE | SSUE OF WHETHER
OR NOT THE DATABASE CURRENTLY FLAGS | RREGULARI TIES. AND
EVEN | F | T WANTED TO RAI SE THAT | SSUE, THE | NJUNCTI VE RELI EF
REQUEST |'S TO VI OLATE THE TWO STATUTORY PROVI SIONS | JUST
Cl TED.

|' D ALSO PO NT OUT ONE THI NG REGARDI NG THE R J. N,
AND MR AUGUSTINI' S OPPOSI TION; NAMVELY THAT THE LANGUAGE | N
THE CONTRACT |'S LEGALLY OPERATIVE. THE DEPARTMENT AND THE
PREDECESSOR, THE DEPARTMENT OF FOOD AND AGRI CULTURE, GAVE
THE CONTRACTOR, FRAMEVELL INC., AND SUBSEQUENTLY METRIC,
L.L.C., ADUTY. AND WHEN | T SET FORTH BUSI NESS NEEDS | N THE
CONTRACT, THAT CREATED A DUTY | N THE CONTRACTCR TO CREATE A
DATABASE THAT CAN FLAG | RREGULARI TI ES.

AND MR AUGUSTINI' S POINT THAT THE KIND OF
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| RREGULARI TI ES THAT MUST BE FLAGGED ARE SUBJECT TO THE
DI RECTI ON OF THE DEPARTMENT | S WELL TAKEN. BUT ON THAT
FRONT, WHAT KINDS OF | RREGULARI TI ES THAT NEEDS TO BE FLAGGED
ARE |N THE DI SCRETI ON OF THE DEPARTMENT AND THE DI RECTOR
BASE. THE STATUTORY DOESN T DEFI NE WHAT THEY ARE. AND THE
STATUTORY DOESN T REQUI RE WHAT ENFORCEMENT PRI ORI TI ES HAVE
TO BE MET, AND ALSO, WHAT TYPE OF | RREGULARI TY NEED TO BE
FLAGGED THAT |'S NECESSARI LY SUBJECT TO ONGO NG CHANGE AND
ADAPTATI ON, BECAUSE ALL REGULATORY ENFORCEMENT AND CRI M NAL
ENFORCEMENT |'S NECESSARI LY A COVPETI Tl VE ENTERPRI SE THAT
| N\VOLVES VAST CHANG NG ACTI VI TIES OF | LLEGAL ACTORS.

SOTH S IS -- DESI GNI NG A DATABASE TO FLAG
REGULARI TIES 'S AN ONGO NG AND NEVER ENDI NG ENTERPRI SE FOR
VWH CH THE STATUTE CREATES NO DEADLI NE. THE DATABASE DI D NOT
NEED TO SPRI NG | NTO EXI STENCE CAPABLE OF FLAGGE NG BURNER
DI STRCS. | T NEEDED TO COVE TO EXI ST AND CARRY QUT I TS
STATUTORY FUNCTI ON.

| GUESS THAT RESOLVES -- CONCLUDES MY ARGUMENTS,
YOUR HONCR.

THE COURT: MR AUGUSTINI, DO YOU HAVE ANYTH NG TO
ADD? PLEASE TAKE YOUR TI ME AND DO SO AT TH S PO NT,

MR AUGUSTINI:  YEAH | JUST WANT TO -- |'LL TRY TO
BE BRI EF, YOUR HONCR

THE ALLEGATIONS IS TH'S:  THE OPERATI VE STATUTE,
YOU KNOW THAT 1S THE SUBJECT OF THI'S COWVPLAI NT, STATES THE
DATABASE SHALL BE DESI GNED TO FLAG | RREGULARI TI ES FOR ALL
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LI CENSI NG AUTHORI TIES IN THI S DI VI SION TO | NVESTI GATE.
THAT' S THE OPERATI VE DUTY. THE WORD "SHALL, " | THI NK, YOUR
HONOR AWARE, |S A HARBI NGER OF A MANDATORY DUTY.

THE COURT: THAT'S THE SECOND DAY OF LAW SCHOOL.

MR AUGUSTINI:  YES. PARAGRAPH 26, THE OPERATI VE
CHARG NG PARAGRAPHS OF OUR WRIT OF MANDAMUS CLAI M STATES:

HERE SET FORTH ABOVE RESPONDENTS VI OLATED | NTERALI A
BOTH THE M NI STERI AL DUTI ES AND THE EXPRESS PROVI SI ON OF THE
BUSI NESS AND PROFESSI ONS CODE BY FAILING TO CREATE A TRACK
AND TRACE SYSTEM THAT' S DESI GNED TO FLAG | S CAPABLE OF
| DENTI FYI NG FLAGA NG, | RREGULARI TI ES ANDY OR QUESTI ONABLE
TRANSACTI ONS W TH FURTHER | NVESTI GATI ON AS MANDATED BY THE
LEG SLATURE | N BUSI NESS AND PROFESSI ONS CODE 26067.

SIMPLY, YOUR HONOR, |IT DOESN T COVE DOMN TO, WELL,
JEEZ, IT'S NOI' DEFI NED; AND WHAT DOES | RREGULARI TI ES MEAN?
AND | HAVE THAT DI SCRETI ON. OUR ARGUMENT IS THEY HAD A
LEGAL DUTY TODO IT, AND THEY DID NOT DO I T, PERICD. THEY
DON' T HAVE DI SCRETION NOT TODO IT. WE C TED SOME CASES ON
THAT, YOUR HONOR  ALAMEDA COUNTY; 9 CAL 5TH, AT 1060. IT
SAYS: AN AGENCY HAS NO AUTHORI TY TO ACT | NCONSI STENTLY W TH
GOVERNI NG LEG SLATI ON PURSUANT TO PRACTI CE CONTRARY TO SUCH
LEG SLATI ON.

THAT' S WHAT OUR ALLEGATION I S.

THE ELLENA CASE, 230 CAL. APP. 4TH, 205. [IN THAT
CASE, AN ORDI NANCE DEFI NES A SPECI FI C COURSE OF CONDUCT
BECAUSE | T'S MANDATORY, AND ELI M NATES ANY ELEMENT OF
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DI SCRETI ON.

MR TURNER HAS PUT THE CART BEFORE THE HORSE. | F
YOU LOOK AT THE THREE EXH BI TS THEY SOUGHT JUDI Cl AL NOTI CE
OF, NOT ANY OF THEM EVER DEMONSTRATE THAT, | N FACT, THE
SYSTEM THEY DESI GNED AND | MPLEMENTED EVER CONTAI NED THE
ABILITY TO FLAG | RREGULAR TRANSACTI ONS.

I N MULTI PLE PO NTS I'N THElI R DEMJURRER -- PAGES 8 TO
9, 11, 16 TO 18 -- THEY MAKE A SERI ES OF ARGUMENTS THAT
SUGGESTS THAT WHAT WE' RE SAYING | S TRUE. THEY ARGUE THAT
THERE WAS NO DEADLI NE FOR COWPLI ANCE. THEY ARGUE THEY' RE
WLLING TO COWLY. THEY ARGUE THEY' VE UNDERTAKEN
SI GNI FI CANT STEPS TOMRD COWPLI ANCE. ALL OF THOSE ARGUMENTS
ARE CONTRADI CTORY TO THE NOTI ON THAT THREE AND A HALF YEARS
AGO, WE MADE -- WHEN THI S PROGRAM VEENT LI VE, OR EVEN TODAY
-- THAT THAT, IN FACT, AS LEGALLY REQUI RED, FLAGS | RREGULAR
TRANSACTI ONS FOR FURTHER | NVESTI GATI ON.

THAT' S THE ALLEGATI ON. ALL THE OTHER STUFF IS JUST
SORT OF, YOQU KNOW WATER UNDER THE BRI DGE, RI GHT? WHETHER
VE CAN PROVE THAT AND WHETHER THAT ALLEGATION IS TRUE, AS
YOUR HONOR NOTED I'N THE TENTATI VE, 1S NOT THE PROPER SUBJECT
CF THE DEMJRRER

W TH THAT, UNLESS YOUR HONOR HAS ANY QUESTIQON, |'M
READY TO SUBM T.

THE COURT: THANK YOU. MATTER STANDS SUBM TTED,
MR, TURNER?

MR TURNER IF | CAN HAVE ONE THI NG YOUR HONOR?

@ ESQUIRE 800.211.DEPO (3376)

DEROSITION SOLUTIONS EsquireSolutions.com



© 00 N oo o B~ W DN

[ N N N O T T S R e e S N e T S S e
o O M W N FP O © 0 ~N O O M W N -k, O

TRANSCRIPT OF PROCEEDINGS January 29, 2022
HNHPC, INC. vs DEPARTMENT OF CANNIBIS CONTROL 15

APOLOE ES. |' M SORRY.

W TH RESPECT TO THE DEADLINE | SSUE, | THI NK |
ADDRESSED THAT BECAUSE DESI GN AND | RREGULARI TY |'S AN ONGO NG
MATTER. THERE |'S NO DEADLI NE. THAT' S ADDRESSED | N OUR
PLEADI NGS ON PAGE 17 AND 18, AND PO NTS AND AUTHORI TI ES.

MR AUGUSTI NI JUST PUT THE CART BEFORE THE HORSE
HERE. THEY FAILED TO ESTABLI SH ANY | NTEREST | N THE
RESOLUTI ON OF THI S MATTER. SO THAT NEEDS TO BE ESTABLI SHED
BEFORE THE CASE -- THE COURT SHOULD BOTHER ADDRESSI NG THE
QUESTI ON THEY ASK THE COURT TO ADDRESS.

THE COURT: SUBM TTED?

MR TURNER  YES, YOUR HONOR

THE COURT: MR AUGUSTINI, IS THE MATTER SUBM TTED?

MR AUGUSTINI:  YES, YOUR HONCR

THE COURT: OKAY. |'LL GVE YOU SOME OF WY
THOUGHTS.  WE HAVE A COURT REPORTER SO LET'S GO AHEAD AND
CET TOIT.

FI RST OF ALL, THE REQUEST FOR JUDI Cl AL NOTI CE,

VWH CH IS THE BASI S FOR MOST OF THE ARGUVENTS, RESPONDENT
REQUESTED THAT THE COURT TAKE JUDI CI AL NOTI CE OF THE
FOLLON NG DOCUMENTS:

ONE. A TRUE AND CORRECT CERTI FI ED COPY OF THE
CONTRACT ENTERED | NTO BETWEEN THE CALI FORNI A DEPARTMVENT OF
FOOD AND AGRI CULTURE AND FRAMEWELL, |NC., ON JUNE 30, 2017,
VWH CH IS ATTACHED AS EXH BIT A TO THE DECLARATI ON OF MELI SSA
El DSON, WH CH | S ATTACHED.
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TWO. A TRUE AND CORRECT COPY OF THE CONTRACT
ENTERED | NTO BETWEEN THE CALI FORNI A DEPARTMENT OF FOOD AND
ACGRI CULTURE AND MEKRT, INC., ON MAY 5, 2021, WHICH IS
ATTACHED AS EXH BIT E TO THE DECLARATI ON OF MELI SSA El DSON,
WHI CH | S ATTACHED HERETO

THREE. A TRUE AND CORRECT COPY OF THE DEPARTMENT' S
BUDGET REQUEST FOR THE 2021 TO 2022 FI SCAL YEAR, WHICH | S
ATTACHED TO TH S REQUEST AS EXHI BIT C.

EVI DENCE CODE 452(C) -- BECAUSE THE DOCUMENTS ARE
OFFI CI AL ACTS AND RECORDS OF THE RESPONDENT, A STATE AGENCY,
UNDER EVI DENCE CODE 452(H), THE DOCUMENTS ARE NOT REASONABLY
SUBJECT TO DI SPUTE AND ARE CAPABLE OF READY DETERM NATI ON.

WHEREAS HERE, JUDI Cl AL NOTI CE | S REQUESTED OF A
LEGALLY OPERATI VE DOCUMENT, LIKE THE CONTRACT, A COURT MAY
TAKE NOTI CE NOT ONLY OF THE FACT OF THE DOCUMENT IN ITS
RECORDI NG OR PUBLI CATI ON, BUT ALSO FACTS THAT CLEARLY DERI VE
FROM THE LEGAL EFFECT, MOREOVER, WHETHER THE FACT DERI VES
FROM THE LEGAL EFFECT OF THE DOCUMENT, OR FROM A STATEMENT
W TH N THE DOCUMENT, THE FACTS MAY BE JUDI Cl ALLY NOTI CED,
WHEREAS HERE, THE FACT IS NOT REASONABLY SUBJECT TO DI SPUTE.

THAT' S WHAT MR AUGUSTI NI HAS ALREADY REFERRED TO
AS THE SCOTT VS. J.P. MORGAN CHASE BANK CASE; 2013, CAL. APP.
ATH, 743 AT 754.

| F ANY JUDI Cl ALLY NOTI CED FACT CONTRADI CTS THE
CONCLUSORY ALLEGATI ONS, THEN THOSE ALLEGATI ONS MAY BE
DI SREGARDED.
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| NTENGAN VERSUS B. A. C. HOMEOANERS LOAN SERVI CI NG
2013 CASE. 2013 AT 214 CAL. APP. 3RD, 1037, ON PACE 1055.

THESE JUDI CI ALLY NOTI CED DOCUMENTS DEMONSTRATE THAT
RESPONDENT COMPLI ED WTH I TS MANDATCORY DUTY. DESPI TE
PETI TI ONER S ALLEGATI ONS, THE JUDI Cl ALLY NOTI CED DOCUMENTS
DEMONSTRATE THAT RESPONDENT COVPLIED WTH ITS M NI STERI AL
DUTY. PETI TI ONER DOESN' T HAVE STANDI NG TO M CROMANACGE THE
RESPONDENT" S COVPLI ANCE. THE MANNER OF COWPLI ANCE |S LEFT
TO RESPONDENT" S DI SCRETI ON.

REGARDI NG THE BALANCE OF | NTERIM HARM THE
PRELI M NARY | NJUNCTI ON CANNOT BE ALLOWED TO STAND UNLESS
THERE |'S SOMVE POSSI BILITY PETITIONER WLL PREVAIL ON THE
MERI TS OF THI S ACTI ON.

COSTA MESA CI TY EMPLOYEES ASSOCI ATI ON VERSUS CI TY
OF COSTA MESA; 2012 209 CAL. APP 4TH, 298, PACE 309.

SINCE RESPONDENT COMPLI ED W TH | TS MANDATORY DUTY,
THERE COULD BE NO PRELI M NARY | NJUNCTI ON,

AS FOR LEAVE TO AMEND, | T GENERALLY IS AN ABUSE OF
DI SCRETI ON TO SUSTAIN A DEMJRRER W THOUT LEAVE TO AMEND | F
THERE' S ANY REASONABLE POSSI BI LI TY THAT THE DEFECT CAN BE
CURED BY AMENDMENT. HOWEVER, THE BURDEN IS ON THE PLAI NTI FF
TO DEMONSTRATE THAT THE TRI AL COURT ABUSED | TS DI SCRETI ON.
PLAI NTI FF MUST SHOW HE CAN AMEND THE COVPLAI NT AND HOW THAT
AVENDVENT WOULD CHANGE THE LEGAL EFFECT OF THE PLEADI NGS.

GOODMAN VERSUS KENNEDY; 1976, 18 CAL 3RD, 335 ON
PAGE 349.
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HERE, THE REQUESTED LEAVE TO AMEND, MOST OF
RESPONDENT' S ARGUVENTS VEERE BASED ON UNCERTAI NTY, AMBI GUI TY,
AND/ OR | NCONSI STENCI ES; HOAEVER, THE SUSTAI NING OF THE
DEMJRRER | S BASED UPON RESPONDENT' S COVPLI ANCE W TH THE DUTY
TO | MPLEMENT A TRACK AND TRACE ELECTRONI C DATABASE, W\HERE
THERE DOES NOT APPEAR TO BE AN AVENUE FOR PETI TI ONER TO CURE
H'S CRI TI CAL DEFECT.

THE TENTATIVE |'S THE FINAL. THOSE ARE MY THOUGHTS.
THANK YOU FOR YOUR ARGUMENTS.

MR AUGUSTINI: THANK YOU, YOUR HONOR

MR TURNER THANK YOU, YOUR HONOR

( ADJOURNED. )
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REPORTER S CERTI FI CATE

STATE OF CALI FORNI A

)

) Ss.
COUNTY OF ORANGE )
)

I, JANE HONG ELSEY, C.S.R NO 11975, OFFICl AL COURT
REPORTER PRO TEMPCORE | N AND FOUR THE SUPERI OR COURT OF THE
STATE OF CALI FORNI A, COUNTY OF ORANGE, DO HEREBY CERTI FY:

THAT THE FOREGO NG REPORTER S TRANSCRI PT IS A FULL,
TRUE AND CORRECT TRANSCRI PT OF MY SHORTHAND NOTES THEREOF,
AND IS A FULL, TRUE, AND CORRECT STATEMENT OF THE REMOTE

PROCEEDI NGS HELD I N SAI D CAUSE.

DATED: FEBRUARY 1, 2022.

8

JANE HONG ELSEY; C. S. R, 11975
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LAW OFFICE
OF JEFF
AUGUSTINI

CERTIFICATE OF SERVICE

I, Jeff Augustini, declare as follows:

I am employed in the County of Orange, State of California; I am over the age of eighteen years and am
not a party to this action; my business address is 9160 Irvine Center Drive, Suite 200, Irvine, California 92618,
in said County and State. On April 25, 2022, I served the following document(s):

APPELLANT’S NOTICE DESIGNATING RECORD ON APPEAL

on the following parties:
ROB BONTA
HARINDER K. KAPUR
ETHAN A. TURNER
1300 I Street, Suite 125
P.O. Box 944255
Sacramento, CA 94244-2550E-mail:
Ethan.Turner@doj.ca.gov
Harinder.kapur@doj.ca.gov

by the following means of service:

O BY MAIL: I placed a true copy in a sealed envelope addressed as indicated above, on the above-
mentioned date. I am familiar with the firm's practice of collection and processing correspondence
for mailing. It is deposited with the U.S. Postal Service on that same day in the ordinary course of
business. I am aware that on motion of party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit for mailing in
affidavit.

O BY PERSONAL SERVICE: I emailed a true copy of this document to a messenger with
instructions to personally deliver it to each person[s] named at the address[es] shown before 5:00 p.m.
on the above-mentioned date.

O BY OVERNIGHT SERVICE: On the above-mentioned date, I placed a true copy of the above
mentioned document(s), together with an unsigned copy of this declaration, in a sealed envelope or
package designated by FedEx with delivery fees paid or provided for, addressed to the person(s) as
indicated above and deposited same in a box or other facility regularly maintained by FedEx or
delivered same to an authorized courier or driver authorized by FedEx to receive documents.

BY ELECTRONIC SERVICE: On the above-mentioned date, I caused each such document to be
transmitted by electronically mailing a true and correct copy through One Legal’s electronic service
function to the e-mail address(s) set forth below.

(STATE) I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on April 25, 2022, at Irvine, California.

%ﬁ A W

Jeff Augustini
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