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ANDREW FLORES, ESQ (SBN:272958) 
LAW OFFICE OF ANDREW FLORES 
427 C Street, Suite 220 
San Diego CA, 92101 
P:619.356.1556 
F:619.274.8053 
Afloreslaw@gmail.com 
 
Plaintiff in Propria Persona 
and Attorney for Plaintiffs 
Amy Sherlock, Minors T.S. 
and S.S. 
 

SUPERIOR COURT OF CALIFORNIA 
COUNTY OF SAN DIEGO, CENTRAL DIVISION 

 
 

AMY SHERLOCK, an individual and on behalf of 
her minor children, T.S. and S.S., ANDREW 
FLORES, an individual; 
 
    Plaintiffs, 
    v. 
 
GINA M. AUSTIN, an individual; AUSTIN 
LEGALGROUP, a professional corporation, 
LARRY GERACI, an individual, REBECCA 
BERRY, an individual; JESSICA MCELFRESH, 
an individual; SALAM RAZUKI, an individual; 
NINUS MALAN, an individual; FINCH, 
THORTON, AND BAIRD, a limited liability 
partnership; ABHAY SCHWEITZER, an individual 
and dba TECHNE; JAMES (AKA JIM) BARTELL, 
an individual; NATALIE TRANG-MY NGUYEN, 
an individual, AARON MAGAGNA, an individual; 
BRADFORD HARCOURT, an individual; 
SHAWN MILLER, an individual; LOGAN 
STELLMACHER, an individual; EULENTHIAS 
DUANE ALEXANDER, an individual; STEPHEN 
LAKE, an individual, ALLIED SPECTRUM, INC., 
a California corporation, PRODIGIOUS 
COLLECTIVES, LLC, a limited liability company, 
and DOES 1 through 50, inclusive, 
 
    Defendants. 

Case No.: 37-2021-0050889-CU-AT-CTL 
 
REQUEST FOR JUDICIAL NOTICE IN 
SUPPORT OF PLAINTIFFS’ NOTICED 
MOTION OF APPLICATION TO VACATE 
VOID JUDGMENT 
 
Hearing Date: May 31, 2024  
Hearing Time: 9:00 AM 
Judge: Mangione  
Courtroom: 75 
 
Related Case: 37-2022-00000023-CU-MC-CTL 
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TO EACH PARTY AND TO THE ATTORNEY OF THE RECORD FOR EACH PARTY: 

 Plaintiffs’, AMY SHERLOCK, and on behalf of her minor children, T.S. and S.S. and ANDREW 

FLORES, hereby requests that this Court take judicial notice of the following documents pursuant to 

Evidence Code section 452 and 452 in support of Plaintiffs’ the application to vacate void judgment. 

 

Exhibit Description 

1 City of San Diego Ordinance No. 20043 Approved on 04/27/2011 

2 City of San Diego Ordinance No. 20356 Approved on 03/25/2014 

3 California Senate Bill No. 643 (SB 643) Approved on 10/09/2015  

4 California Assembly Bill No. 266 (AB 266) Approved on 10/09/2015 

5 California Assembly Bill No. 243 (AB 243) Approved on 10/09/2015 

6 Razuki v. Malan et al, Austin $7M Valuation Transcript dated 11/30/2018 

7 Razuki v. Malan et al, Austin $100K Weekends Transcript dated 08/14/2018 

8 Darryl Cotton 6176 Federal Blvd. Grant Deed dated 02/27/1998 

9 City of San Diego v. Tree Club et al, Stipulated Judgment dated 10/27/2014 

10 City of San Diego v. CCSquared et al, Stipulated Judgment dated 06/17/2015 

11 Declaration of Larry Geraci, dated 02/27/2018     

12 DSD Ownership Disclosure Statement (DS-318) dated 10/31/2016 

13 DSD General Application (DS-3032) dated 10/31/2016 

14 DSD Affidavit for Medical Marijuana CUP (DS-190) dated 10/31/2016 

15 DSD Financially Responsible Party (DS-3242) dated 10/31/2016 

16 Geraci v. Cotton, Complaint dated 03/21/2017  

17 Planning Commission Minutes for 6220 Federal Blvd. dated 12/06/2018 

18 Geraci v. Cotton, Transcript dated 07/09/2019  

19 Geraci v. Cotton, Transcript dated 07/09/2019  

20 Geraci v. Cotton, Notice of Entry of Judgment dated 08/20/2019 

21 Geraci v. Cotton, Cotton’s Motion for New Trial (MNT) dated 09/13/2019 
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22 Geraci v. Cotton, Geraci’s Opposition to MNT dated 09/23/2019 

23 Geraci v. Cotton, Hearing Transcript dated 10/25/2019 

24 Geraci v. Cotton, Minute Order Denying MNT dated 10/25/2019 

25 City of San Diego v. Stonecrest et al, Judgment dated 01/06/2015 

26 Razuki v. Malan et al, Razuki Declaration dated 07/16/2018  

27 Razuki v. Malan et al, 4th DCA Opinion dated 02/24/2021 

28 Sherlock’s Ramona Operations Certificate dated 01/13/2015 

29 Planning Commission Minutes for 8863 Balboa dated 07/09/2015 

30 Sherlock et al v. Austin et al, Minute Order (Conversion) dated 08/19/2022 

31 Harcourt et al v. Razuki et al, Complaint dated 06/07/2017 

32 Razuki v. Malan et al, Complaint dated 07/10/2018  

33 United States v. Razuki et al, Criminal Complaint dated 11/19/2018 

34 Austin letter re 8863 Balboa (Malan) ownership dated 04/13/2018  

35 Razuki v. Malan et al, Austin Declaration dated 07/30/2018 at 404:12-20 

36 Geraci v. Cotton, trial transcript dated 07/08/2019 at 438:8-28 

37 Geraci v. Cotton, transcript dated 07/08/2019 at 442:17-443:23 

38 Austin Letter to the Planning Commission re Knopf dated 01/14/2015 

39 Golden State Greens billboard image at 2950 Garnet Ave. dated 04/22/2024 

40 SD Union Tribune article on 01/29/2015 re first permit issued on 01/29/2015 

41 Sherlock et al v. Austin, 4th DCA, Austin’s antiSLAPP Brief dated 02/14/2023 

42 Razuki v. Malan et al, Cross Complaint dated 09/20/2018  

43 Sherlock et al v. Austin et al, Complaint dated 12/03/21   

44 Sherlock et al v. Austin et al, Order Granting antiSLAPP dated 08/12/2022   

45 Sherlock et al v. Austin, 4th DCA Upholds Austin antiSLAPP dated 09/18/2023 

46 Cleveland “we don’t have them” email with cc to Lara Gates dated 11/13/2023 

47 Geraci v. Cotton trial transcript Austin not naming Geraci dated 07/08/2019 
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Dated:   May 7, 2024       

Andrew Flores 
       
      Attorney for Plaintiffs’ 
      AMY SHERLOCK 
      HER MINOR CHILDREN T.S. & S.S 
      ANDREW FLORES   
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(0-2011-90 REV.) Ce) 

ORDINANCE NUMBER 0- 2 Q Q 4 J . (NEW SERIES) 

DATE OF FINAL PASSAGE~ APR 2'12011 

AN ORDINANCE AMENDING CHAPTER 4, ARTICLE 2, 
DIVISION 13 OF THE SAN DIEGO MUNICIPAL CODE BY 
RENAMING DIVISION 13 TO "MEDICAL MARIJUANA 
REGULATIONS: PATIENTS AND CAREGIVERS," 
AMENDING SECTIONS 42.1301 AND 42.1302; REPEALING 
SECTIONS 42.1303, 42.1304, 42.1305, 42.1306 AND 42.1307; 
AMENDING AND RENUMBERING SECTION 42.1308 TO 
SECTION 42.1303; REPEALING SECTIONS 42.1309, 42.1310, 
42.1311, AND 42.1312; AND AMENDING AND 
RENUMBERING SECTION 42.1313 TO SECTION 42.1304, 
AND BY AMENDING CHAPTER 4, ARTICLE 2, BY ADDING 
A NEW DIVISION 15, TITLED "MEDICAL MARIJUANA 
CONSUMER COOPERATIVES," AND ADDING NEW 
SECTIONS 42.1501, 42.1502, 42.1503, 42.1504, 42.1505, 
42.1506, 42.1507, 42.1508, 42.1509, 42.1510, 42.1511, 42.1512, 
AND 42.1513 ALL RELATING TO MEDICAL MARIJUANA 
REGULATIONS FOR QUALIFIED PATIENTS, CAREGIVERS, 
AND MEDICAL MARIJUANA CONSUMER COOPERATIVES. 

WHEREAS, on October 6, 2009, the City Council created a citizen advisory task force 

known as the Medical Marijuana Task Force (MMTF) for the purpose of recommending 

guidelines for patients and caregivers, the structure and operation of collectives and cooperatives, 

and police enforcement related to medical marijuana; and 

WHEREAS, the MMTF produced two reports, one addressing land use and zoning 

issues dated November 12, 2009, and one addressing regulations outside of land use and zoning 

dated April 21, 2009; and 

WHEREAS, on May 26, 2010, the Public Safety and Neighborhood Services Committee 

directed the City Attorney to prepare an ordinance incorporating the MMTF recommendations 

for regulations outside land use and zoning, to add a requirement that all cooperatives organize 
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(0-2011-90 REV.) 

as statutory entities, and to add additional labeling requirements on medical marijuana in the 

ordinance; NOW, THEREFORE, 

BE IT ORDAINED, by the Council of the City of San Diego, as follows: 

Section 1. That Chapter 4, Article 2, Division 13 of the San Diego Municipal Code is 

amended by amending the title of Division 13, by amending sections 42.1301 and 42.1302, by 

repealing sections 42.1303, 42.1304, 42.1305, 42.1306, 42.1307, 42.1309, 42.1310, 42.1311, and 

42.1312, by amending and renumbering section 42.1308 to section 42.1303, and by amending 

and renumbering section 42.1313 to section 42.1304, to read as follows:. 

§ 42.1301 

Division 13: Medical Marijuana Regulations: Patients and Caregivers 

Purpose and Intent 

(a) It is the intent of the Council to adopt regulations consistent with 

California Health and Safety Code section 11362.5 (Compassionate Use 

Act) and California Health and Safety Code sections 11362.7-11362.83 

(Medical Marijuana Program), to protect the public health, safety, and 

welfare. 

(b) Nothing in this Division is intended to override a peace officer's judgment 

and discretion based on a case-by-case evaluation of the totality of the 

circumstances, or to interfere with a peace officer's sworn duty to enforce 

applicable law. 
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( c) Nothing in this Division is intended to reduce the rights of a qualified 

patient or primary caregiver otherwise authorized by California Health 

and Safety Code section 11362.S(d). 

(d) This Division shall be interpreted in a manner consistent with state law. 

Nothing in this Division is intended to authorize the sale, distribution, 

possession of marijuana, or any other transaction, in violation of state law. 

Definitions 

For the purpose of this Division the following definitions shall apply and appear 

in italicized letters: 

Marijuana has the same meaning as in California Health and Safety Code section 

11018. 

Primary caregiver means the individual designated by the qualified patient who 

has consistently assumed responsibility for the housing, health, or safety of the 

qualified patient, in accordance with state law, including California Health and 

Safety Code section 11362.5. As explained in People v. Mentch, 45 Cal. 4th 274 

(2008), a primary caregiver is a person who consistently provides caregiving to a 

qualified patient, independent of any assistance in taking medical marijuana, at or 

before the time he or she assumed responsibility for assisting with medical 

marijuana. 

Processed marijuana means harvested marijuana that is in a form other than a 

live plant. 
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Qualified patient means a California resident having the right to obtain and use 

marijuana for medical purposes where that medical use is deemed appropriate 

and has been recommended by a physician who has determined that the person's 

health would benefit from the use of marijuana in the treatment of cancer, 

anorexia, AIDS, chronic pain, spasticity, glaucoma, arthritis, migraine, or any 

other illness for which marijuana provides relief in accordance with state law, 

including California Health and Safety Code section 11362.5. 

SDPD means the City of San Diego Police Department. 

State identification card means the card issued to a patient or caregiver in 

accordance with California Health and Safety Code sections 11362.71-11362.76. 

State Identification Card Holders: Permissible Amounts of Marijuana 

A person in possession of a current and valid state identification card and who is 

within the jurisdictional limits of the City, is not subject to arrest by the SDPD for 

possession of marijuana, or detention by the SDPD longer than necessary to 

verify his or her status, or seizure by the SDPD of marijuana in his or her 

possession, if the amount of marijuana possessed is within the following limits: 

(a) Processed Marijuana - Qualified Patients. 

An individual who is a qualified patient may possess the total 

amount of processed marijuana, regardless of growing method, 

recommended by his or her physician for the length of time 

recommended by the physician, not to exceed one pound, or an 

amount consistent with the physician's recommendation, 

whichever is less. 
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(b) Processed Marijuana - Primary Caregivers. 

An individual who is a primary caregiver may possess no more 

than the amount specified in section 42.1303(a) for each qualified 

patient for whom the individual serves as a verified primary 

caregiver, except that such amount shall not exceed two pounds, or 

an amount consistent with the physician's recommendation, 

whichever is less. 

( c) Indoor Plants - Qualified Patients. 

A qualified patient may possess a maximum of twenty-four 

unharvested marijuana plants growing in an area of no more than 

64 square feet, or an amount consistent with the physician's 

recommendation, whichever is less. 

( d) Indoor Plants - Primary Caregivers. 

A primary caregiver may possess no more than the amount of 

marijuana specified in section 42.1303(c) and growing in the space 

specified in 42.1303(c), for each qualified patient for whom the 

individual serves as a primary caregiver, not to exceed a total of 

ninety-nine plants, or an amount consistent with the 

recommendation of the physician or physicians, whichever is less. 

( e) Outdoor/Greenhouse Plants. 

No unsupervised outdoor marijuana cultivation shall be permitted. 

Growing marijuana shall only be permitted in a fully enclosed 
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yard with a minimum six-foot fence perimeter or a greenhouse or 

structure that must be locked and contained. The amount of 

marijuana grown in the enclosed yard with a minimum six-foot 

fence perimeter or greenhouses or structures that are locked and 

contained shall not exceed the permissible amounts for indoor 

plants according to sections 42.1303( c) and 42.1303( d). 

(f) Possession of marijuana in amounts which exceed those set forth 

in section 42.1303(a)-(d) by persons with state identification cards 

will be evaluated by SDPD on a case-by-case basis according to 

the totality of the circumstances, taking into account facts such as 

whether the amount possessed is consistent with a physician's 

recommendation. 

Smoking 

Qualified patients, including those with state identification cards, are prohibited 

from smoking marijuana in any public place or in any place open to the public. 

Any person who violates this section is guilty of an infraction. 

Section 2. That Chapter 4, Article 2 of the San Diego Municipal Code is hereby amended 

by adding new Division 15, and by adding new sections 42.1501, 42.1502, 42.1503, 42.1504, 

42.1505, 42.1506, 42.1507, 42.1508, 42.1509, 42.1510, 42.1511, 42.1512, and 42.1513, to read 

as follows: 
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Division 15: Medical Marijuana Consumer Cooperatives 

Purpose and Intent 

It is the intent of this Division to promote and protect the public health, safety, 

and welfare of the citizens of San Diego by allowing and strictly regulating the 

cooperative cultivation and exchange of medical marijuana among qualified 

patients, primary caregivers, and state identification card holders consistent with 

state law. It is further the intent of this Division to ensure that marijuana is not 

diverted for illegal purposes, and to limit its use to those persons authorized under 

state law. Nothing in this Division is intended to authorize the sale, distribution, 

possession of marijuana, or other transaction, in violation of state law. 

It is not the intent of this Division to supersede or conflict with state law, but to 

implement the Compassionate Use Act (California Health and Safety Code 

section 11362.5) and the Medical Marijuana Program (California Health and 

Safety Code sections 11362.7-11362.83). Further, the California Corporations 

Code may allow some conduct for consumer cooperatives that is not otherwise 

permissible under the California Health and Safety Code and this Division, such 

as the distribution of profits to members; in those circumstances, it is the intent of 

the City that the state and municipal laws governing medical marijuana control. 

Definitions 

For the purpose of this Division, the following definitions shall apply and appear 

in italicized letters: 
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Marijuana has the same meaning as in California Health and Safety Code 

section 11018. 

Medical marijuana consumer cooperative means a cooperative organized as a 

consumer cooperative under state law for the purpose of collectively or 

cooperatively cultivating marijuana for medical purposes in accordance with state 

law. 

Primary caregiver means the individual designated by the qualified patient who 

has consistently assumed responsibility for the housing, health, or safety of the 

qualified patient, in accordance with state law, including California Health and 

Safety Code section 11362.5. As explained in People v. Mentch, 45 Cal. 4th 274 

(2008), a primary caregiver is a person who consistently provides caregiving to a 

qualified patient, independent of any assistance in taking medical marijuana, at or 

before the time he or she assumed responsibility for assisting with medical 

marijuana. 

Qualified patient means a California resident having the right to obtain and use 

marijuana for medical purposes where that medical use is deemed appropriate 

and has been recommended by a physician who has determined that the person's 

health would benefit from the use of marijuana in the treatment of cancer, 

anorexia, AIDS, chronic pain, spasticity, glaucoma, arthritis, migraine, or any 

other illness for which marijuana provides relief, in accordance with state law, 

including California Health and Safety Code section 11362.5. 

Reasonable compensation means compensation for directors, managers, and 

responsible persons of the medical marijuana consumer cooperative 
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commensurate with reasonable wages and benefits paid to employees of IRS 

qualified non-profit organizations who have similar descriptions and duties. 

Responsible person has the same meaning as in San Diego Municipal Code 

section 11.0210, and includes an employee and each person upon whom a duty, 

requirement or obligation is imposed by this Division, or who is otherwise 

responsible for the operation, management, direction, or policy of a medical 

marijuana consumer cooperative. It also includes an employee who is in apparent 

charge of the medical marijuana consumer cooperative. 

State identification card means the card issued to a qualified patient or primary 

caregiver in accordance with California Health and Safety Code 

sections 11362.71-11362.76. 

Violent felony means the same as it does in California Penal Code 

section 667 .5( c) as may be amended from time to time. 

Cooperatives-Organization 

All persons who organize to collectively and cooperatively cultivate medical 

marijuana pursuant to state law shall organize as a "Consumer Cooperative 

Corporation" pursuant to California Corporations Code Title 1, Division 3, Part 2. 

Cooperatives-Permit Required 

(a) It is unlawful for any person to operate any cooperative, collective, 

dispensary, or establishment which collectively or cooperatively cultivates 

medical marijuana without a permit issued pursuant to this Division. 
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(b) In addition to any other information requested by the City, a permit 

applicant must provide evidence that the applicant is in compliance with 

section 42.1503. 

( c) The medical marijuana consumer cooperative shall designate one of its 

officers or managers to act as its responsible managing officer. The 

responsible managing officer may complete and sign the permit 

application on behalf of the medical marijuana consumer cooperative. 

( d) The issuance of a permit pursuant to this Division does not relieve any 

person from obtaining any other permit, license, certificate, or other 

similar approval that may be required by the City, the County of 

San Diego, or state or federal law. 

(e) A permit applicant must obtain a conditional use permit as required by 

Chapter 12, Article 6, Division 3, prior to obtaining a permit under this 

Division. 

Exemptions 

(a) This Division does not apply to persons collectively or cooperatively 

cultivating medical marijuana in the following facilities licensed by the 

State of California pursuant to California Health and Safety Code 

Division 2: 

(1) 

(2) 

A clinic licensed pursuant to Chapter 1; 

A health facility licensed pursuant to Chapter 2; 
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(3) A residential care facility for persons with chronic, life-threatening 

illnesses licensed pursuant to Chapter 3.01; 

( 4) A residential care facility for the elderly licensed pursuant to 

Chapter 3.2; or 

(5) A hospice or a home health agency licensed pursuant to Chapter 8. 

(b) This Division does not apply to the cultivation of marijuana by a qualified 

patient at that patient's home, so long as the patient is only growing for his 

or her own personal medical needs in a manner consistent with state law. 

Cooperatives-Cost Recovery Fees 

Notwithstanding any other provision of this Code, the City may recover its costs 

in the form of a permit fee for the costs of permitting and regulating medical 

marijuana consumer cooperatives. 

Cooperatives-Background Checks 

(a) All responsible persons in the medical marijuana consumer cooperative 

shall undergo fingerprinting prior to acting as a responsible person. The 

fingerprints shall be provided to and kept on file with the City. 

(b) The City may conduct a background check of all responsible persons. Any 

person who has been convicted of a violent felony or a crime of moral 

turpitude within the past seven years, cannot act as a responsible person in 

the medical marijuana consumer cooperative. 

( c) It is unlawful for any responsible person in a medical marijuana consumer 

cooperative to act as a responsible person for the medical marijuana 

consumer cooperative if he or she: 
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( 1) fails to provide their fingerprints to the City; or 

(2) has been convicted of a violent felony or crime of moral turpitude 

within the past seven years. 

( d) The cost of the fingerprinting and attendant background check shall be 

borne by the responsible person. 

Cooperatives-Verification and Documentation 

(a) Responsible persons shall ensure that all transactions involving money, 

in-kind contributions, reimbursements, reasonable compensation, and 

marijuana are fully documented, including documenting each member's 

contribution oflabor, resources, or money to the medical marijuana 

consumer cooperative, and the source of their marijuana. 

(b) Upon the City's request, responsible persons for the medical marijuana 

consumer cooperative shall provide to the City an audit of its operations 

for the previous calendar year, completed and certified by an independent 

certified public accountant in accordance with generally accepted auditing 

and accounting principles. 

Cooperatives-Not-for-Profit 

Responsible persons shall ensure that: 

(a) No medical marijuana consumer cooperative operates for profit for itself 

or its members. Cash and in-kind contributions, reimbursements, and 

· reasonable compensation provided by members towards the medical 

marijuana consumer cooperative 's actual expenses for the growth, 
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cultivation, and provision of medical marijuana shall be allowed in 

accordance with state law. 

(b) Medical marijuana consumer cooperative responsible persons, including 

directors, managers, and employees, are limited to receiving reasonable 

compensation and shall not receive a bonus. 

( c) Members who bring medical marijuana from their own personal grows to 

the medical marijuana consumer cooperative, may be compensated by 

cash or trade in-kind. Members may be compensated for their expenses as 

provided by state law at the time the harvest is brought to the medical 

marijuana consumer cooperative. 

Cooperatives-Age Limitations 

(a) No person under the age of eighteen is allowed at or in any medical 

marijuana consumer cooperative unless the person is a qualified patient or 

state identification card holder and accompanied by their parent, legal 

guardian, or a primary caregiver who is over the age of eighteen. 

(b) No person under the age of eighteen may be employed by or act as a 

responsible person on behalf of the medical marijuana consumer 

cooperative. 

Marijuana-Transportation 

All persons transporting medical marijuana in connection with a medical 

marijuana consumer cooperative shall do so in accordance with state law. 
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Marijuana-Packaging and Labeling 

Responsible persons for the medical marijuana consumer cooperative shall 

ensure that medical marijuana, edible products containing medical marijuana, 

and concentrates comply with the following packaging and labeling requirements: 

(a) Marijuana 

(1) Must be sealed in an airtight manner; and 

(2) must have a label affixed to the package containing the following 

information: 

a. Patient's name; 

b. Dispensing date; 

c. Name and address of dispensing cooperative; 

d. Name of product; 

e. Product ingredients; 

f. Product must be used as recommended; 

g. Product must be kept out of the reach of children; 

h. Product users must not operate heavy machinery while 

under the influence of marijuana; 

1. Sale or transfer of product to non-patients is prohibited; 

J. Product is intended for medical use only. Cal. Health & 

Safety Code§ 11362.5; and 
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k. Any additional use instructions and warnings that may be 

applicable. 

(b) Edible Products and Concentrates 

(1) Must be labeled with the following: 

a. Patient's name; 

b. Dispensing date; 

c. Name and address of dispensing cooperative; 

d. A warning label; and 

e. The source of the food production. 

Interior Signage 

A sign shall be posted on a wall in the medical marijuana consumer cooperative 

which states the following: 

CANNABIS PATIENT ADVISORY 

THIS IS AW ARNING REGARDING EDIBLE CANNABIS/MARIJUANA 

PRODUCTS 

CAUTION - Edible products containing cannabis extracts (THC - Tetra Hydro 

Cannabinol) have serious risks associated with the consumption. KEEP OUT OF 

THE REACH OF CHILDREN. 

Common Names: Cannabis Sativa, Cannabis Indica 

Uses: Edible cannabis products must always be consumed with caution! The fact 

that most edibles are produced in kitchens which have not been certified by the 

health department creates a risk of serious illness and/or an agonizing painful 
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death. THE CITY OF SAN DIEGO CANNOT REGULATE THIS 

POTENTIALLY DANGEROUS PRODUCT! Edible cannabis products provide 

thirty-seven additional variations of the THC - (Tetra Hydro Cannabinol) 

molecule over the benefits received from the inhalation of medical cannabis. 

Patients with terminal cancer, and those suffering from respiratory problems will 

benefit from orally consuming cannabis since inhalation is impossible for them; 

however, there are associated side risks. DO NOT OPERA TE A MOTOR 

VEHICLE OR MACHINERY WITHIN EIGHT HOURS OF CONSUMING 

EDIBLE CANNABIS PRODUCTS. 

Side Effects: Severe Extreme Anxiety attacks lasting for up to four hours may 

occur without proper use of this product. Unless you have experience with this 

substance, do not drive within seven hours of consumption. 

Non-Health Department Certified Kitchens: Food products and other ingestible 

items containing cannabis are usually not produced in Health Department 

Certified Kitchens. Consuming these products is a risk. 

Dosages: It is difficult to regulate the doses of THC in edible products. It is 

advised that each new lot be tested by consuming only small portions over a 

period of several hours. 

Anxiety Sufferers: Patients suffering from anxiety should consult a physician 

before considering the use of edible products containing THC. The increased risk 

of anxiety attacks may be associated with their consumption. 

This warning sign was drafted by the Medical Marijuana Task Force (San Diego 

Resolution R-305305, Medical Marijuana Task Force Report to Council 
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No. 10-060 (Apr 21, 2010)). The City of San Diego is not responsible for the 

accuracy of the statements contained in this sign and cannot verify its contents. 

Section 3. That a full reading of this ordinance is dispensed with prior to its passage, a 

written or printed copy having been made available to the City Council and the public prior to 

the day of its passage. 

Section 4. That this ordinance shall take effect and be in force on the thirtieth day from 

and after its final passage. 

APPROVED: JAN I. GOLDSMITH, City Attorney 

By1l:¾Qko-
ChiefDeputy City Attorney 

MTN:amt 
03/14/11 
03/29/11 REV. 
Or.Dept:PSNS 

I hereby certify that the foregoing Ordinance was passed by the Council of the City of 
San Diego, at this meeting of .A.P~ 12 2011 · 

Note: This ordinance was returned unsigned by 
the Mayor's Office to the Office of 
City Clerk on April 27, 2011, at 
4:20 P.M. See San Diego City Charter 
Section 295 (a) (2). 

Approved: ______ _ 
(date) 

Vetoed: --------
(date) 

ELIZABETH S. MALAND 
City Clerk 

JERRY SANDERS, Mayor 

JERRY SANDERS, Mayor 
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ORDINANCE NUMBER 0-__ 2_0_3_5_6_ (NEW SERIES) 

DATE OF FINAL PASSAGE MAR 2 5 2014 ----=----=-'-'=-----

AN ORDINANCE AMENDING CHAPTER 11, ARTICLE 3, 
DIVISION 1 OF THE SAN DIEGO MUNICIPAL CODE BY 
AMENDING SECTION 113.0103; AMENDING CHAPTER 12, 
ARTICLE 6, DIVISION 3 BY AMENDING SECTION 126.0303; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 2 BY 
AMENDING SECTION 131.0222, TABLE 131-02B; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 3 BY 
AMENDING SECTION 131.0322,.TABLE 131-03B; 

. AMENDING CHAPTER 13, ARTICLE 1, DIVISION 4 BY 
AMENDING SECTION 131.0422, TABLE 131-04B; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 5 
BY AMENDING SECTION 131.0522, TABLE 13 l-05B; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 6 BY 
AMENDING SECTION 131.0622, TABLE 131-06B; 
AMENDING CHAPTER 14, ARTICLE 1, DIVISION 6 BY 
ADDING A NEW SECTION 141.0614 AND RENUMBERING 
THE CURRENT SECTION 141.0614 TO 141.0615; AMENDING 
CHAPTER 15, ARTICLE 1, DIVISION 1 BY AMENDING 
SECTION 151.0103; AMENDING CHAPTER 15, ARTICLE 2, 
DIVISION 3 BY AMENDING SECTION 152.0312; AMENDING 
CHAPTER 15, ARTICLE 3, DIVISION 3 BY AMENDING 
SECTIONS 153.0309 AND 153.0310; AMENDING CHAPTER 
15, ARTICLE 6, DIVISION 3 BY AMENDING SECTION 
156.0308, TABLE 156-0308-A; AMENDING CHAPTER 15, 
ARTICLE 14, DIVISION 3 BY AMENDING SECTION 
1514.0305, TABLE 1514-03J; AMENDING CHAPTER 15, 
ARTICLE 17, DIVISION 3 BY AMENDING SECTIONS 
1517.0301 AND 1517.0302; AND AMENDING CHAPTER 15, 
ARTICLE 19, APPENDIX A, ALL RELATED TO MEDICAL 
MARIJUANA CONSUMER COOPERATIVES. 

(0-2014-90) 
REV.COR. 

\ 1\:N\ .t s-o 
3-\,,\\L-\-

WHEREAS, in 1996 the people of the State of California passed Proposition 215, the 

Compassionate Use Act, that allows the use of marijuana for medical purposes when 

recommended by a physician and excludes from c1iminal prosecution the patient and the primary 

caregiver, as defined; and 
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WHEREAS, in 2003, the Stafepf~.C,a}ifomia enacted Senate Bill 420, the Medical 
. '.· .· 0 ..... ,,.,,. ,. ,,,I. 

Marijuana Program: Act (MMPA), which established requirements for the issuance of voluntary 
. }lfJS G ~~ fit1.tJ -

identification cards; provided a defense to criminal charges related to the cultivation, possession, 

sale, or storage of medi'cal.inarijuana; prohibited the:distributio1i. ofmarijuana' for'profit; 
j •: l~ A f ,-. , 

exempted from ptosecutiorr;qualified'patients :arid designated priinary caregivers who associate 
). ,. 

to collectively or cooperatively cultivate marijuana.fodnedical purposesfiequiredthe Attorney 
\ '·, if• 

General to issue guidelines for th'e security and nonc,diversion of medical' hiarijuana; and allowed 

cities to adopt and enforce laws consistent with the MMP A; and 

WHEREAS, under federal law, the possession, transfer, or sale of marijuana remains a 

criminal act; and 

WHEREAS; all powers not delegated oy the United Sfate·s Constitution to the United 

States nor prohibited by it to the states are reserved to the states or the people, pursuant to the 

Tenth Amendment of the lJnited States Constitution; and 

WHEREAS, in the State of California, zoning is a local matter· exercised by the cities 

pursuant to the police powers set forth in article XI, section 7 of the California Constitution; and 

WHEREAS, the City Council now desires to exercise its police powers solely to provide 

for the zoning of medical marijuana consumer cooperatives in such a manner as to limit the 

impact on the City generally and residential neighborhoods in pmiicular; and 

VvHEREAS, these regulations are intended to apply to conm1ercial retail facilities; NUW, 

THEREFORE, 

BE IT ORDAINED, by the Council of the City of San Diego, as follows: 

Section 1. That Chapter 11, A1iicle 3, Division 1, of the San Diego Municipal Code 

is amended by amending section 113.0103, to read as follows: 
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Medical marijuana consumer cooperative means a facility where marijuana is 

transferred to qualified patients or primary caregivers in accordance with the 

C01npas$ionate Use Act of 1996 and the Medical Marijuana Program Act, set 

fmih in California Health and Safety Code sections 11362.5 through 1.1362.83. 

A medical marijuana consumer cooperative shall not include clinics licensed by 

the State of California pursuant to Chapters 1, 2, 3.01, 3.2, or 8 of Division 2 of 

the California Health and Safety Code. 

MHPA through Mining Waste [No change in text.] 

Minor-oriented facility means any after school pro grain, teen center, club for boys 

and/or girls, children's theater, children's museum, or other establishment where 

the primmy use is devoted to people under the age of 18. 

Mobilehome through Planned Urbanized Communities [No change in text.] 

Playground means ai1y outdoor premises or grounds owned or operated by the 

City that contains a11y play or athletic equipment used or intended to be used by 

any person less than eighteen (18) years old. 

Premises to Yard [No change in text.] 

Section 2. That Chapter 12, Aiiicle 6, Division 3, of the San Diego Municipal Code 

is amended by amending section 126.0303, to read as follows: 

§126.0303 \Vhen a Conditional Use Permit Is Required 

Ai1 application for the following types of uses in ce1iain zones may require a 
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Conditional Use Pennit. To detennine whether a Conditional Use Pennit is 

required in a particular zone, refer,to the applicable Use Regulation Table in 

Chapter 13. The decision process is described in Section 126.0304. 

(a} Conditional-Use PennitsDecided by Process Three 

Agricultural equipment repair shops through Major transmission, relay, or 

communication switching station [No change in text.] 

Medical marijuana consumer cooperati1;,es 

Museums through Wireless conimunication facilities (under circumstances 

described in Section 141.0420) [No change in text.] 

(b) through (c) [No change in text.] 

Section 3. That Chapter 13, Article 1, Division 2, of the San Diego Municipal Code 

is amended by amending section 131.0222, Table l 3 l-'02B, to read as follows: 

§131.0222 Use RegulationsTable for Open Space Zones 

The uses allowed in the open space zones are shownin Table 131-02B. 

Legend for Table 131-02B 

[No change in text.] 
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Table 131-02B 
Use Regulations Table of Open Space Zones 

Use Categories/Subcategories Zone 
[See Section 131.0112 for an explanation and Designator 

(0-2014-90) 
REV.COR. 

Zones 

descriptions of the Use Categories, Subcategories, and 
1st & 2nd>> OP- OC- ORoJ_ OFoii_ Separately Regulated Uses] 

3rd>> 1- 2- 1- 1-

4th>> 1 1 1 1 I 2 

Open Space through Commercial Services, Separately Regulated [No change in text.] 
Commercial Services Uses, Massage Establishments, Specialized 
Practice [No change in text.] 

Medical Marijuana Consumer Cooperatives - - - -
Commercial Services, Separately Regulated Commercial Services [No change in text.] 
Uses, Nightclubs & Bars over 5,000 square feet in size through Signs, 
Separately Regulated Signs Uses: Theater Marquees 
[No change in text.] 

Footnotes for Table 131-02B [No change in text.] 

Section 4. That Chapter 13, Article 1, Division 3, of the San Diego MunicipalCode 

is amended by amending section 131.0322, Table 131-03B, to read as follows: 

§131.0322 Use Regulations Table for Agricultural Zones 

The uses allowed in the agiicultural zones are shown in Table 131-03 B. 

Legend for Table 131-03B 

[No change in text.] 
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Table113V-03B 
Use,Regulatfons Table ·df Agricultural-Zones 
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Use Categories/Subcategories ,_ Zonec:•.,, __ ,,_ .. , .. ,,,:··,'Zones--,- .. ,· ! 

[See Section 131.0112 for an explanation and • • Designator i,, 
• • •. ·9"escrjpt1ons 9fthe:U seJ:;ategories;- Subcategori'e·s, ai1d' 

• -'~fopafately Regrtfated tKes] • ' /, •• • 
,· 1 sf &'2nd >:3, • Ad •• • 

~----+-----------! 
• -•~ • --•, --· •· ~ M •· •--~• • 

3rd>> -~ ... ··1~ - .·, 1~. 

. .. • t •• 4th>> . 1 I 2 1 I 2 
.. Op:e.nlSiiilct;:-fhrough Cqinmer_ciat§ervices,: Separately Regulated 

·,~·" J• ,·-,,· ,.,.,.i- .. ,. ,_ .... ~.f~- • J 

._ .. ,,Cofum~•ii~•-~~,i~~~-'Qses;,J'0'a§sage :E:stabliJ;hmeI!t,_s;,Sp~ciali;?ed ...... ,,,. 
Pra'ctice<[NfrcJ:i'ange.irt text]; 'll:' ~"'1:,/ -~i ~~·iH • .. :;• • . ; :-.:· .. ,-;'.~ '· 1 ·•. :,· ·' 

Medical Marijuana Consumer C:ooj}eratives .,,-·,, • •. 

Commercial Services, Separately Regulated Commercial Services 
Uses; Nightclubs &:Bars over 5,000 square feet irt size.through 

t •.;,,' •• "·''.,'.''·~•-···)., ... (-. • s:'}:''} ~---,.,,.,,, t•-~,. ,-~, ..... _-'~- •1 ~· !.,,_ . 

SighfSeparately Regulated S:igr{s Uses, J:l):eatfr N[a,:_qµees •••• 
[No change irt text.] , • • • ' • • • • , • 

Footnotes for Table 131-03B [No change in text.] 

[No change in text.] 

[No change in text.] 

Section 5. That Chapter 13, Article 1, Division 4, of the s·an Diego Municipal Code''. 

is amended b·y arnericii~g·s~~tion· 13 (0422, Table 13i-04B, to read as follows: 

§131.0422 
. : ~- ' .. 

Use Regulations Table for Residential Zones 

The uses allowed in'fb~res{d~~;dai zones'are si~~wn Ill the Table 131-04B. 

Legend for Table 131-04B 

[No change in text.] 
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Table 131-04B 
Use Regulations Table of Residential Zones 

Use Categories/ Subcategories Zone Zones 
[See Section 131.0112 for an Designat01 
explanation and descriptions 1st & 2nd» RE- RS-
of the Use Categories, 3rd» 1- 1-
Subcategories, and Separately 4th>> 

11213 1 l2H4lsl6Hsl9l1ol 11112113114 Regulated Uses] 
Open Space through Commercial Services, [No change in text.] 
Separately Regulated Commercial Services 
Uses, Massage Establishments, Specialized 
Practice [No change in text.] 

Medical Marijuana Consumer Cooperatives - I -

Commercial Services, Separately Regulated [No change in text.] 
Commercial Services Uses, Nightclubs & 

• Bars over 5,000 square feet in size through 
Signs, Separately Regulated Signs Uses, 
Theater Marquees [No change in text.] 

Use Categories/ Subcategories Zone Zones 
[See Section 131.0112 for an Designator 
explanation and descriptions of 1st & 2nd>> RM-
the Use Categories, 3rd>> 1- 2- 3-
Subcategories, and Separately 4th>> 1 1 2 13 4 l 5 1 6 7 I s l 9 Regulated Uses] 
Open Space through Commercial Services, 
Separately Regulated Commercial Services [No change in text.] 
Uses, Massage Establishments, Specialized 
Practice [No change in text.] • 

Medica!A1arijuana Consumer Cooperatives -
I 

-

I 
-

Commercial Services, Separately Regulated [No change in text.] 
Commercial Services Uses, Nightclubs & Bars 
over 5,000 square feet in size tlu·ough Signs, 
Separately Regulated Signs Uses, Theater 
Marquees [No change in text.] 

Footnotes for Table 131-04B [No change in text.] 

(0-2014-90) 
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RX- RT-
1- 1-

11 2 1121314 

- -

4- 5-

10 I 11 12 

-
I 

-

Section 6. That Chapter 13, Article 1, Division 5, of the San Diego Municipal Code 

is amended by amending section 131.0522, Table 131-05B, to read as follows: 
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. §131.0522 Use Regulations Table for Commercial Zones 

The uses allowed in the c01mnercial zones are _shown in the Table 131-0SB. 

Leg~nd forTablel3la.0_5B 

[No change in text.] 
. ' •. ·, 

Table fjl-05B 
Use Regulations Table for Coriuilercial Zones 

,P \ • !: •r .. 

Use Categories/Subcategories Zone 
Designator Zones 

[See Section 131.0112 for an explanation 
and descriptions of the Use Categories, 

c~J)-Subcategories, and Separately Regulated 1st & 2nd>> 
CR- CO- CV-

Uses] 

3rd>> 1- 1- 2- 1- 1-
.,;: 

4th>> 
1 2 3 1 1 1 2 1 

Opt.:n SJ:?ace through C,()!1].merd11l Services, Separately [No change in text.] 
Regulated Commercial Services Uses, Massage 
Establishments, Specialized Practice [No change in text.] _ 

Medical Marijuana· Consumer Cooperatives - - C - -
Commercial Services, Separately Regulated . [No change in text.] 
Commercial Services Uses, Nightclubs &·Bars over 5,000 
square feet in size through Signs, Separately Regulated 
Signs Uses, Theater Marquees 
[No change in text] 
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Use Categories/Subcategories Zone 
Designator 

[See Section 131.0112 for an 1st&> 2nd>> 
explanation and descriptions 3rd>> 1- 2-
of the Use Categories, 
Subcategories, and Separately 4th>> 1 2 3 1 2 
Regulated Uses] 
Open Space through Commercial Services, 
Separately Regulated Commercial Services 
Uses, Massage Establishments, Specialized 
Practice [No change in text.] 

Medical Marijuana Consumer Cooperatives - C 

Commercial Services, Separately Regulated 
Commercial Services Uses, Nightclubs & 
Bars over 5,000 square feet in size through 
Signs, Separately Regulated Signs Uses, 
Theater Marquees [No change in text.] 

Footnotes to Table 131-0SB [No change in text.] 

Zone 

CC-

3- 4-
, 

3 4 5 1 2 3 4 

[No change in text.] 

- -
[No change in text.] 
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5-

5 1 2 3 4 

-

Section 7. That Chapter 13, Article 1, Division 6, of the San Diego Municipal Code 

is amended by amending section 131.0622, Table 131-06B, to read as follows: 

§131.0622 Use Regulations Table for Industrial Zones 

The uses allowed in the industrial zones are shown in the Table 131-06B. 

Legend for Table 131-06B 

[No change in text.] 
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Table 131-06B 
Use Regulations Table for Industrial Zones 

Use Categories/ Subcategories - Zone Zones 
[See Section 131.0112 for an Designator 
explanation and.descriptions of 1st' & 2nd>> IP- IL- IR- IS-
the Use Categories, Subcategories, 3rd>> - 1- 2- 1- - •· 2- 3- 1- -·1:-,. 
and Separately Regulated Use~] ' ,_,-;. \' 1,". ' .•' .1.· . . ::.:.,_,·,",· 

' 4th>> 1 '.i l'. i.t _.-- ,c,1 i 1, •1r1:-- : 1- .. 

Open Space through Commercial Services, [No chaiigtn.n text.] - • 
Separately Regulated Commercial Services 
Uses, Massage Establishnients, Specialized 
Practice [No change in text.] 

Medical Marijuana Co11sunier Cooperatives - - - - C - -

Commercial Services, Separately [No_change in text.] 
., 

Regulated Commercial Services Uses, 
Nightclubs & Bars over 5,000 square feet in size 
through Signs, Separately Regulated Signs 
Uses, Conmmnity Entry Signs 
[No change in text.] 
Neighborhood Identification Signs [No change in text.] 

' 
Comprehensive Sign Prograin through Theater [No change in text.] 
Marquees [No change in text.] 

Footnotes to Table 131-06B [No change in text] 

Section 8. That Chapter 14, Article 1, Division 6, of the San Diego Municipal Code 

is amended by adding a new section 141.0614 and by renumbering the cunent section 141.0614 

to section 141.0615, to read as follows:. 

§141.0614 Medical Marijuana Consumer Cooperatives 

A1edical marijuana consumer cooperatives may be pennitted with a Conditional 

Use Pem1it decided in accordance with Process Three in the zones indicated \Vith 

a "C" in the Use Regulations Tables in Chapter 13, Article 1 (Base Zones), 

provided that no more than four medical marijuana consumer cooperatives are 

pennitted in each City Council District. A1edical marijuana consumer 

cooperatives are subject to the following regulaticii1s. , 
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(a) Medical marijuana consumer cooperatives shall maintain the following 

minimum separation between uses, as measured betweenproperry lines, in 

accordance with Section 113.0225: 

(1) 1,000 feet from public parks, churches, child care centers, 

playgrounds, libraries owned anq operated by the City of 

San Diego, minor-oriented facilities, other medical marijuana 

consumer cooperatives, residential care facilities, or schools. 

For purposes ofthis section, school means any public or p1ivate 

institution of learning providing instruction in kindergarten or 

grades 1 to 12, inclusive, but does not include any private school in 

which education is primarily conducted in private homes. 

(2) 100 feet from a residential zone. 

(b) Consultations by medical professionals shall not be a pennitted access01y 

use at a medical marijuana consumer cooperative. 

( c) Lightfrlg shall be provided to illuminate the interior of the medical 

marijuana consumer cooperative, facade, and the immediate sunounding 

area, including any accesso,y uses, parking lots, and adjoining sidewalks. 

Lighting shall be hooded or 01iented so as to deflect light away from 

adjacent prope1iies. 

( d) Security shall be provided at the medical marijuana conswner cooperative 

which shall include operable cameras, alanns, and a secmity guard. The 

secmity guard shall be licensed by the State of California and be present 

on the premises during business hours. The secmity guard should only be 
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engaged in.activities related to providing security for the facility, except 

on an incidental basis:. 

(e) Signs shall be posted-onthe outside of the medical marijuana consumer 

cOoperative and shall only contain the naine of the business, limited to tv.ro 

colors. 

( f) · The name and emergency contact phone i.Tumber of an operator or 

• manager shall be posted in a location visible from outside of the medical 

niarijuana consumer cooperative in character size at least two inches in 

height. 

(g) The medical marijuana consumer cooperative shall operate only between 

the hours of 7:00 a.m. and 9:00 p.m.; seven days a week. 

(h) The use of vending machines which allow access to medical marijuana 

except by a responsible person, as defined in San Diego Municipal Code 

Section 42.1502, is prohibited. For purposes of this Section, a vending 

machine is any device which allows access to medical marijuan:1 without a 

human intem1ediary. 

(i) A permit shall be obtained as required pursuant to Chapter 4, Aliicle 2, 

Division 15. 

(j) A Conditional Use Pennit for a medical marijuana consumer cooperative 

shall expire no later than five ( 5) years from the date of issuance. 

Nightclubs and Bars over 5,000 Square Feet in Size 

[No change in text.] 
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Section 9. That Chapter 15, Article 1, Division 1, of the San Diego Municipal Code 

is amended by amending section 151.0103, to read as follows: 

§151.0103 Applicable Regulations 

(a) [No change in text.] 

(b) The following regulations apply in all planned districts: 

(1) through (7) [No change in text.] 

(8) Medical marijuana consumer cooperative regulations contained in 

Section 141.0614, when that use is specifically allowed by the 

Planned District Ordinance. 

Section 10. That Chapter 15, Article 2, Division 3, of the San Diego Municipal Code 

is amended by amending section 152.0312, to read as follows: 

§152.0312 Subdistrict D Permitted Uses 

(a) through (b) [No change in text.] 

(c) Medical marijuana consumer cooperatives are pem1itted in accordance 

with Section 141.0614. 

( d) All uses except off-street parking, outdoor dining facilities, signs and the 

storage and display of those items listed in Section 152.0405(b) (Outdoor 

Display, Operatio,n and Storage) shall be operated entirely within enclosed 

buildings or walls or fences as required in Section 152.0405. 

Section 11. That Chapter 15, Aliicle 3, Division 3, of the San Diego Municipal Code 

is amended by amending sections 153.0309 and 153.0310, to read as follows: 

-PAGE 13 OF 20-



. §153.0309 

§153.0310 

Employment Center (EC) 

(a) Permitted Uses 

(0-2014-90) 
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No building, improvement or portion thereof,shall·,be erected, coristrucfod, 

converted, established, altered or enlarged;)1or shall any lot or premises be 

used except for one or more of.the following.purposes: 

(1) through (10) [No change in text.] 

(11) Medical marijuana consumer cooperatives are pennitted in 

accordance with.Section 141.0614. 

(12) The following manufacturing uses .only when secondary and 

supportive to the primary manufacturing use of the premises: 

(A) through (D) [No change in.text.] 

(13) The following uses and classes of uses shall be prohibited frofo 

locating in the Employment Center Zohe: 

(A) through (F) [No change in text.] 

(14) The following manufacturing uses shall be prohibited: 

• (A) through (H) [No change in text.] 

(b) through (c) [No change in text.] 

Special Use Area (SP) 

(a) [No change in text.] 

(b) Pem1itted Uses 

The following .uses are permitted in the Special Use Area: 

. (1) through (11) [No change in text.] 

-PAGE 14 OF 20-



(0-2014-90) 
REV.COR. 

(12) Medical marijuana consumer cooperatives are pennitted in 

accordance with Section 141.0614. 

(13) Any other use, including accessory uses, which the Planning 

Commission may find, in accordance with Process Four, to be 

similar in character to the uses enumerated above and consistent 

with the purpose and intent of this zone. The adopted resolution 

embodying such findings shall be filed in the office of the City 

Clerk. 

(c) through (d) [No change in text.] 

Section 12. That Chapter 15, Article 6, Division 3, of the San Diego Municipal Code 

is amended by amending section 156.0308, Table 156-0308-A, to read as follows: 

§156.0308 Base District Use Regulations 

(a) through (b) [No change in text.] 

Table 156-0308-A: CENTRE PLANNED DISTRICT USE REGULATIONS 

LEGEND: P == Permitted by Right; C = Conditional Use Pennit Required; 
-- = Use Not Pemutted; L = Linuted Use; N = Neighborhood Use Pemut Required; 

S = Site Development Femi.it Required; MS = Main Street; CS= Conunercial Street; 
E= Employment Overlay 

Use Categories/ Additional MS/CS 
Subcategories C NC ER BP ,VM1 MC RE 17 T7 PC pplO OS cc1 

Regulations &E 
01;erlays 

Public Park/ 
Plaza/Open •. 

Space 
through 
Commercial [No ch_ange in text.] 
Services, 
Maintenance & 
Repair [No 
change in text.] 
Medical 
Marijuana - - - - C - - C C - - - C §141.0614 Consumer 
Cooperatives 
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Table 156-0308-A: CENTRE PLANNED DISTRICT USEREGULATIONS 

LEGEND: P = Pemutted by Right; C = Coµqitional Use ~ennit Required; 
-- = Use Not Pennitted; L = Limited Use; N = Neighborhood Use Pemiit Required; 

S = Site Development Pemiit Required; MS ~ Main Street; CS= Commercial Street; 
.. E= 'Employinent Overlay • , • • •• · • 

Use Categories/ Additional MS/CS 
Subcat~goties C Ne ER BP' .WM7 MC RE I7 T7 • PC PFJO OS cc7 

Regulations &E 
Overlays 

Conimerdal 
. ' 

' ., ... 

Services, Off-
Site Services 
through Other 
Use [No change in text.] 
Requirements, 
Outdoor 
Activities [No 
change in text.] 

Footnotes to Table 156-0308-A [No change in text.] 

Section 13. That Chapter 15, Article 14, Division 3, of the San Diego Municipal Code 

is amended by amending section 1514.0305, Table 1514-03J, to read as follows: 

§1514.0305 Commercial Zones (l\1V-CO, l\1V-CV, l\1V-CR) 

(a) through (b) [No change in text.] 

COl\11\1:ERCIAL 

Legend for Table 1514-03J 

[No change in text.] 

Table 1514-03J 
Commercial Zones Use Table 

MV-CO I MV-CV I MV-CR 

Accessory Uses through Medical appliance sales [No change in text.] 
[No change in text.] 
Medical marijuana consumer cooperatives CUP3 I CUP3 I CUPj 

COMMERCIAL, Music Stores through COl\11\1:ERCIAL, \Vholesaling or warehousing of goods and 
merchandise, provided that the floor area occupied for such use per establishment does not exceed 5,000 sq. 
ft. For automobile dealersliip, the area shall not exceed 15,000 sq. ft. [No change in text.] 
Any other use wliich the Planning Commission may find, in accordance with Process Four, to be similar in 
character to the uses, including accessory uses, enumerated in this section and consistent with the purpose 
and intent of this planned district. The adopted resolution embodying such finding shall be filed in the office 
of the City Clerk. [No change in text.] 
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(1) through (2) [No change in text.] 
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(3) When the multiple use option is utilized, medical marijuana consumer cooperatives are prohibited. 

(2) through (4) [No change in text] 

(c) through (1) [No change in text.]· 

Section 14. That Chapter 15, Article 17, Division 3 of the San Diego Municipal Code 

is amended by amending sections 1517.0301 and 1517.0302, to read as follows: 

§1517.0301 Permitted Uses 

(a) Industrial Subdistrict 

No building or in1provement or portion thereof shall be erected, 

constructed, conve1ied, established or enlarged, nor shall any premises be 

used except for one or more of the following purposes: 

(1) through (9) [No change in text.] 

(10) Medical marijuana consumer cooperatives 

Medical marijuana consumer cooperatives are pennitted in 

accordance with Section 141.0614. 

(b) Commercial Subdistricts 

(1) through (7) [No change in text.] 

(8) Medical marijuana consumer cooperatives are pennitted in 

accordance with Section 141.0614. 

§1517.0302 Otay International Center Precise Plan Subdistrict 

In the Otay International Center Precise Plan Subdistrict identified on Map 

Drawing No. C-680.2, the prope1iy development regulations as set fmih within 

the Otay International Center Precise Plan shall apply, and no building or 
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improvement or portion thereof, shall be erected, constructed,_ conyerted, 
;' • • ;•,: I • : • ~ 

. e~ra1Jlished, ~lteryµ .or .enlarged, nor sllall _,wy prerp.i~es he'µsed. ~xc~pt fo1 ~ne\'fr 
, _, ,, • • . .., , · . ~ , , . . . . j '~, .a. \, . J •-' ~ . ; •• • ~ l., 1 , 1 • ,. , • • •. • , • • • • l . . . 

more of the land uses pennitted ol}p1e-parcel by;th~ Pre_eise .Plan, except that 

medical marijuana consumer cooperativ.es.~re,,pennitted i11-_.a,c:qordqnce with 

Section 15. :, , That ~hJipter, 15; Article 19., of the· San;.Piego-MunicipahGoderi~ ~me_nq_ed. 

by amending Appendix A, to read as follows: ··,> .. ,. ' ,_-

Appendix A: Use~; 

Legend: P ~ f>en11.itted 
- = Not Pem1itted 
L ~ $ubj_ec:t.,to Limitations,_. ,,· 
C = Conditional Use P·ennit in accordance with Chapter 12, Article 6, Division 3 
SP = SpecialPepnit . 
Special Permit for Aicohol Sales and Distribution - See Appendix C 

Permitt~_d. Uses . ~es_id~p.t~al. C9mmercial Industrial 
Zones Zones Zones 

., I l\·1F I I I SF 1 2 3 I-1 I-2 
Residential through Commercial Estab,lishmenJs engagefi in _the Retail, Wholesale, Service or Office 
Uses for the following unless otherwise indicated: Me:'dical Appliance Sales [No change in text.] 

Medical Marijuana Consumer Cooperatives - I - C I C I C C I -
Commercial Establishments engaged in the Retail, 

. 

·wholesale, Senrice or Office Uses for the following [No change in text.] 
unless othenvise indicated: Motor Vehicl'e, Parts and 
Accessories, Retail Sale of New Items Only through 
The follo\ving business and professional 
establishments: Addressing and Secretarial Services 
[No change in text.] .. : 

i\ny other use which the Plamung Conmussion may 
find to be similar in character qr compat~ble;to the [No change in text.] 
uses,pemutted in the specific zone or zones. The 
adopted resolution embodying such finding shall be 

I ;, •. - ,,/. • • 

filed in the Office of the City Clerk. Any other use 
allowed with a Conditional Use Pemut decided in .. 
accordance with hocess Five as identified iii Section 
151.0401(£) (General Provisions). [No change in text.] 

Footnotes for Appendix A: Uses [NCJ change in _t.ext.J .... 
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Section 16. That a full reading of this ordinance is dispensed with prior to its passage, 

a written or printed copy having been available to the City Council and the public prior to the 

day of its passage. 

Section 1 7. That this ordinance shall take effect and be in force on the thirtieth day 

from and after its final passage, except that the provisions of this ordinance applicable inside the 

Coastal Overlay Zone, which are subject to California Coastal Co1mnissionjurisdiction as a City 

of San Diego Local Coastal Program amendment, shall not take effect until the date the 

California Coastal Cmmnission unconditionally certifies those provisions as a local coastal 

program amendment. 

Section 18. That if the Otay Mesa Planned District Ordinance, San Diego Municipal 

Code Chapter 15, Article 15 is repealed, that repeal shall prevail over the amendments set forth 

in Section 14 of this Ordinance. 

Section 19. That if Ordinance No. 0-20312, which is available for review at the Office 

of the City Clerk, which amended the San Diego Municipal Code relating to the Banio Logan 

Community Plan Update, and which will be suspended at the time of this ordinance's anticipated 

effective date, is made effective upon a vote of the People at the Citywide Primary Election to be 

held on June 3, 2014, those amendments shall prevail over the provisions of this Ordinance, 

where the two conflict. In addition, if Ordinance No. 0-20312 is. approved, niedical marijuana 

consumer cooperatives shall be shown as not pennitted in Table 131-04B, zone R T-1-5, and 

Table l 31-05B, zones CN-1-4, CC-3-6, CC-4-6, and CC-5-6, because residential uses will be 

allowed in those zones, and shall be shmvn as allowed with a Conditional Use Pem1it in Table 

131-05B, zones CO-2-1 and CO-2-2. 
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Section 20. That City staff is directed to return to the appropriate committee, one year 

from adoption, to discuss how effective the ordinance is in providing safe access, while negating 

avoidable negative impacts. 

APPROVED: JAN L GOLDSMITH, City Attorney 

By Ve~f\·fY'\. 1(0Jv\.Cta 
<.......--' Shannon M. Thomas . 

Deputy City Attorney 

SMT:als 
. 02/06/14 
02/26/14 Rev. Copy 
02/27/14 Rev.Car. 
Or.Dept:DSD 
Doc. No. 557668 8 

I hereby certify that the foregoing Ordinance was passed by the Council of the City of 
San Diego, at this meeting of MAR 11 2014. 

Apptoved: 3/2-5/1..o \ '-I 
(date) 

Vetoed: -------
(date) 

KEVIN L. FAULCONER, Mayoi-

KEVIN L. FAULCONER, Mayor 
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STRIKEOUT ORDINANCE 

OLD LANGUAGE: 8truek Out 
NE,V LANGUAGE: Double Underline 

ORDINANCE NUMBER 0--------,-- (NEW SERIES) 

DATE OF FINAL PASSAGE -------

AN ORDINANCE AMENDING CHAPTER 11, ARTICLE 3, 
DIVISION 1 OF THE SAN DIEGO MUNICIPAL CODE BY 
AMENDING SECTION 113.0103; AMENDING CHAPTER 12, 
ARTICLE 6, DIVISION 3 BY AMENDING SECTION 126.0303; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 2 BY 
AMENDING SECTION 131.0222, TABLE 131-02B; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 3 BY 
AMENDING SECTION 131.0322, TABLE 131-03B; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 4 BY 
AMENDING SECTION 131.0422, TABLE 131-04B; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 5 
BY AMENDING SECTION 131.0522, TABLE 131-05B; 
AMENDING CHAPTER 13, ARTICLE 1, DIVISION 6 BY 
AMENDING SECTION 131.0622, TABLE 131-06B; 
AMENDING CHAPTER 14, ARTICLE 1, DIVISION 6 BY 
ADDING A NEW SECTION 141.0614 AND RENUMBERING 
THE CURRENT SECTION 141.0614 TO 141.0615; AMENDING 
CHAPTER 15, ARTICLE 1, DIVISION 1 BY AMENDING 
SECTION 151.0103; AMENDING CHAPTER 15, ARTICLE 2, 
DIVISION 3 BY AMENDING SECTION 152.0312; AMENDING 
CHAPTER 15, ARTICLE 3, DIVISION 3 BY AMENDING 
SECTIONS 153.0309 AND 153.0310; AMENDING CHAPTER 
15, ARTICLE 6, DIVISION 3 BY AMENDING SECTION 
156.0308, TABLE 156-0308-A; AMENDING CHAPTER 15, 
ARTICLE 14, DIVISION 3 BY AMENDING SECTION 
1514.0305, TABLE 1514-03J; AMENDING CHAPTER 15, 
ARTICLE 17, DIVISION 3 BY AMENDING SECTIONS 
1517.0301 AND 1517.0302; AND AMENDING CHAPTER 15, 
ARTICLE 19, APPENDIX A, ALL RELATED TO MEDICAL 
MARIJUANA CONSUMER COOPERATIVES. 

§113.0103 Definitions 

Abutting property through Marquee [No change in text.] 

(0-2014-90) 
REV.COR. 

Medical mari;uana consumer cooverative means a facility where mmiiuana is 
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§126.0303 

(0-2014-90) 
REV.COR. 

transferred to qualified patients or priniary'cai·egivers in accordance with the 

Compassionate Use Act of 1996 and the Medical Marijuana Program Act, set 

forth in California Health and Safety Code sectii:nis ll:362~5thr6ugh 11362.8J.' A 

medical mari;uana consumer cooperative shall not include clinics licensed by the . 
• 1. ,: •• • 'I'·· • •. r_ ·:-•., 

State of California pursuant to Chapters 1, 2. 3.01, 3.2, or 8 of Division 2 of the 
.-··,,·_, .. 

California Health and Safety Code. 

J.1HPA through Mining Waste [No change in text:] 

J.1inor~oriented facilitv means any after school program; teen center, club for boys 

and/or girls, childrei1's the'ater, children's museum, or other establishment where 
·'. 

the prima)y use is devoted to people under the age of 18. 

Mobilehome through Planned Urbanized Communities [No change in text.] 

Plavground means any outdoor premises or grout1ds owned or op·erated by the 

City that contains any play or athletic equipment used or inte11ded to be used by 

any person less than eighteen O 8) years old. 

Premises to Yard [No change in text.] 

\Vhen a Conditional Use Permit Is Required 

An application for the following types of uses in certain zones may i:equire a 

Conditional Use Pem1it. To detem1ine whether a Conditional Use Pennit is 

required in a particular zone, refer to the applicable Use Regulation Table in 

Chapter 13. The decision process is desc1ibed in Section 126.0304. 

(a) Conditional Use Pennits Decided by Process Three 

Agiicultural equipment repair shops through Major transmission, relay, or 

c01mnunication switching station [No change in text.] 

.Medical mariiuana consumer cooperatives 

-PAGE 2 OF 15-



(0-2014-90) 
REV.COR. 

Museums through Wireless communication facilities (under circumstances 

§131.0222 

described in Section 141. 04 2 0) [No change in text.] 

(b) through (c) [No change in text.] 

Use Regulations Table for Open Space Zones 

The uses allowed in the open space zones are shown in Table 131-02B. 

Legend for Table 131-02B 

[No change in text.] 

Table 131-02B 
Use Regulations Table of Open Space Zones 

Use Categories/Subcategories Zone 
[See Section 131.0112 for an explanation and Designator 

Zones 

descriptions of the Use Categories, Subcategories, 1st & 2nd>> OP- OC- ORoJ_ OF0 ll_ 
and Separately Regulated Uses] 3rd>> 1- 2- 1- 1-

4th>> 1 1 1 1 I 2 
Open Space through Commercial Services, Separately Regulated [No change in.text.] 
Commercial Services Uses, Massage Establishments, Specialized 
Practice 
[No change in text.] 

M.edical Afariiuana Consumer Coor;2,_eratives - - - -= = = = 

Commercial Services, Separately Regulated Co:rnmercial [No change in text.] 
Services Uses, Nightclubs & Bars over 5,000 square feet in size 
through Signs, Separately Regulated Signs Uses: Theater Marquees 
[No change in text.] 

Footnotes for Table 131-02B [No change in text.] 

§131.0322 Use Regulations Table for Agricultural Zones 

The uses allowed in the agiicultural zones are shown in Table 131-03B. 

Legend for Table 131-03B 

[No change in text.] 
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Table 131-03B 
Use Regulations Table of Agricultural Zones 

Use Categories/Subcategories Zone Zones 
[See Section 131.0112 for an explanation and Designator 
descriptions of the Use Categories, Subcategories, and 1st & 2nd>> AG AR 
Separately Regulated Uses] • 3rd>> ~ ~ i •• 1- 1l 

4th>> 1 I 2 1 I 2 
Open Space'thfough C0mm'erd.al Sehices, SeparatelyReguiafod • • • [No'change in text.] 
Commercial Sen~ces Uses, Massage Establishments, Specialized 
Practice [No change in text.] . f '.' •• • :, • ' • .,, 

Medical Mariiuana Consumer CooQ.eratives - -= = 

Commercial Senices, Separately Regulated Commercial Senices [No change in text.] 
Uses, Nightclubs & Bars over 5,000 square.feet in size through Signs, 
Separately Regulated Signs,Vses, Theat~rJ.-farquees 
[No change in text.] 

. \: 

Footnotes for Table 131-03B [No change in text.] 

§131.0422 Use Regulations Table for Residential Zones 

The uses allowed iri.the resideiitial zones ·are shown in the Table 131-04B. 

Legend.for Table 131-04B 

[No change in text.] 

Table 131-04B 
Use Regulations Table of Residential Zones 

Use Categories/ Subcategories Zone Zones 
[See Section 131.0112 for an Designator 
explai1ation and descriptions of 1st & 2nd>> RE- RS- RX- RT-
the Use Categories, 3rd>> 1- 1- 1- 1-
Subcategories, and Separately 4th>> 

11213 1i213141sl6171sl9l 1ol11i12l13114 1 I 2 1121314 Regulated Uses] 
Open Space through Commercia.I Services, [No change in text.] 
Separately Regulated Cci'mmercial Senices 
Uses, Massage Establishments, Specialized 
Practice [No change in text.] 

Medical Mariiuana Consumer - - - -= = = = 
Coo~eratives 
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Zon 
Designato 

3rd> 
RS-

1- 1-

Zones 

(0-2014-90) 
REV.COR. 

RX- RT-
1- 1-

Use Categories/ Subcategories 
[See Section 131.0112 for an 
explanation and descriptions o 
the Use Categories, 
Subcategories, and Separately 
Regulated Uses] 

t--,---,-+--,~--,--,--.--.---,-..........,---.-~~-..--+---,--!--,--

4th > 

Commercial Services, Separately Regulated 
Commercial Services Uses, Nightclubs & Bars 
over 5,000 square feet in size through Signs, 
Separately Regulated Signs Uses, Theater 
1arquees [No change in text.] 

Use Categories/ Zone 
Subcategories Designator 

[See Section 131.0112 for 1st & 2nd>> 
an explanation and 3rd>> 
descriptions of the Use 4th>> 
Categories, Subcategories, 

1 and Separately Regulated 
Uses] 
Open Space through Commercial 
Services, Separately Regulated 
Commercial Services Uses, Massage 
Establishments, Specialized Practice [No 
change in text.] 

A1edical .A1ariiuana Consumer 
Coo-r2.eratives. 

Commercial Services, Separately 
Regulated Commercial Services Uses, 
Nightclubs & Bars over 5,000 square 
feet in size through Signs, Separately 
Regulated Signs Uses, Theater 
Marquees [No change in text.] 

Footnotes for Table 131-04B [No change in text.] 

11 12 13 14 

[No change in text.] 

Zones 

RM-
1- 2- 3-

2 3 4 5 6 7 8 9 10 

[No change in text.] 

- - -= = = 

[No change in text.] 

§131.0522 Use Regulations Table ef for Commercial Zones 

1 2 

4-

11 

-= 

The uses allowed in the c01mnercial zones are shown in the Table 131-0SB. 

Legend for Table 131-0SB 

[No change in text.] 
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Table 131-05B 

(0-2014-90) 
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Us~ :Regu}ations Tal:>le for Commercial l,ones 
,. ··- .. '., 

__ U~e, ~!ltegories/Subcategories • _ Zone 
[See 'Section 131.01 q ~or an exp,13:?ation. Designator iones 
and descriptions of the Us~ Categories, ~-~. ~ --~·-·' . ., .. .. .. 
Subcategories, and Separately Regulated cJ:L ·, 

• 1-0M 
•· •·);< ·; .J ~. .• : ~ ·. } 

Uses] ' i'.\._. CR~, .. ,_·,CQ- ,.. CN.:::f • CP-
1st & 2nd>> 

,- ~ . .. '' ,,. . ', ,, 

' ' 

1- ,-''· l'.: 'Y2~- ··,:• 1-,·.:\ ". ., 1- • ' :1-3rd>> 
4th>> 

) 

.. .. .,.,._,. __ ,,, . . 

l 2 3 1 1 1 2 1 2 1 

Open Space through Comlllercial Services, Separately 
Regulated Commercial Ser,ices Uses, Massage 

·[No change in \ext.] 

Establishments, Specialized Practice [No change in text.] ~ . ,. 

" 

Medical Mariiuana Consumer Cooperatives 
~ I - - - ., - -= = = = = ... 

Commercial Senices, Separately ·Regulated [No change in text.J 
Commercial Services Uses, Night~lubs & Bars over 5,000 
square feet in size through Sigi1s, Separately Regulated • ~ ,.;• 

Signs Uses, Theater Marquees [No change in text.] 
., ., 

, ' 

Use Zone· ' 

Categories/Subcategories -- Designator· Zone 

[See s'ection 131.0112 for an 1st&> 2nd>> CC-
explanation and descriptions 3rd>> 1- 2- ,, 

- 4~' 5-of the Use Categories, .J-

Subcategories, and 4th>> 
Separately Regulated Uses] 

1 2 3 1 2 3 4 5 1 2 3 4 5 1 2 3 4 5 
" 

• Open Space through Commercial Services, [No change in text.] 
Separately Regulated Commercial Services 
Uses, Massage Establishments, Specialized 
Practice [No change in text.] 

A1edical Afariiuana Consumer 
Cooueratives. - ~ - - -= = = = 

Commercial Services, Separately Regulated [No change in text.] 
Commercial Services Uses, Nightclubs & 
Bars over 5,000 square feet in size through 
Signs, Separately Regulated Signs Uses, 
Theater .Marquees [No change in text.] 

Footnotes to Table 131-05B [No change in text.] 

-PAGE 6 OF 15-



(0-2014-90) 
REV.COR. 

§131.0622 Use Regulations Table for Industrial Zones 

The uses allowed in the industrial zones are shown in the Table 131-06B. 

Legend for Table 131-06B 

[No change in text.] 

Table 131-06B 
Use Regulations Table for Industrial Zones 

Use Categories/ Subcategories Zoll€ Zones 
[See Section 131.0112 for an Designator 
explanation and descriptions of 1st & 2nd>> IP- IL- IH-
the Use Categories, Subcategories, 3rd>> 1- 2- 1- 2- 3- 1-
and Separately Regulated Uses] 

4th» 1 1 1 1 1 1 
Open Space through Commercial Services, [No change in text.] 
Separately Regulated Commercial Services 
Uses, Massage Establishments, Specialized 
Practice [No change in text.] 

Medical Mariiuana Consumer CooQ.eratives - - - - ~ -= = = = = 

Commercial Services, Separately [No change in text.] 
Regulated Commercial Services Uses, 
Nightclubs & Bars over 5,000 square feet in size 
through Signs, Separately Regulated Signs 
Uses, Community Entry Signs 
[No change in text.] 
Neigboorhood Neighborhood Identification [No change in text.] 
Signs 
Comprehensive Sign Program through Theater [No change in text.] 
Marquees [No change in text.] 

Footnotes to Table 131-06B [No change in text.] 

§141.0614 Medical l\1arijuana Consumer Cooperatives 

2-

1 

-= 

A1edical mariiuana consumer cooperatives may be pennitted with a Conditional 

IS-
1-

1 

~ 

Use Pennit decided in accordance with Process Tlu·ee in the zones indicated with 

a "C" in the Use Regulations Tables in Chapter 13. Aliicle 1 (Base Zones), 

provided that no more than four medical marijuana consumer cooperatives are 

pennitted in each City Council District. Medical niari;uana conswner 

cooperatives are subject to the following regulations. 
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!JD Medical mari;uana consumer cooperatives shall maintain the following 

. minimum separation between uses. as measured between prouertv lines. in 

accordance with SectiowH.3.0225:' · 

ill 1,000 feet frorh.ottblic parks. churches. child care centers, 

plavgrounds,'.librari'es:owiied and operated by the City of 

San Diego. minor-oriented facilities. other medical mari;uana 

consumer coooeratives/tesidential care facilities. or schools. 

For.purposes of this section. school means any public or private 
. . 

·institution of learning provi~inwins~ruction in kindergarten or 

grades 1 to 12, inclusive.'but does' ~ot in6l~de'~ny pri~ate scho~l in 

which education is primarily conducted in private-hoines. 

ill . lOD feet from a residential zone., .. •• 

Consultations by medical professionals shall .not.be a pennitted accessorv 

use at a medical mariiuana consumer cooperati1;e. 

Lighting shall be provided to illuminate the•interior of the niedical 

mariiumi.a consumer coooerative. facade. and the i1m11ediate surrounding 

area. including any accesson uses. parking lots. and adjoining sidev,ralks. 

Lighting shall be hooded or ori~nted so as to deflect light away from 

adiacent properties. 

Secmity shall be provided at the medical mariiuana consumer 

coouerative. which shall include operable cameras. alanns. and a secmity 

guard. The security guard shall be licensed by the State of California and 

be present on the premises dming business hours. The security guard 
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should only be engaged in activities related to providing security for the 

facility, except on an incidental basis. 

W Signs shall be posted on the outside of the 1nedical mari;uana consumer 

cooperative and shall only contain the name of the business. limited to two 

colors. 

ill The name.and emern:ency contact phone number of an operator or 

manager shall be posted in a location visible from outside of the medical 

niari;uana consumer cooperative in character size at least two inches in 

height. 

W The medicalmari;uana consumer cooperative shall operate only between 

the hours of 7:00 a.m. and 9:00 p.m., seven days a week. 

ilil 

ill 

The use of vending machines which allow access to medical marijuana 

except by a responsible person, as defined in San Diego Municipal Code 

Section 42.1502. is prohibited. For pmvoses of this Section, a vending 

machine is any device which allows access to medical marijuana without a 

human intennediarv. 

A permit shall be obtained as required pursuant to Chapter 4, Article 2, 

Division 15. 

ill A Conditional Use Pennit for a medical mari;uana consumer cooperative 

shall expire no later than five (5) vears from the date of issuance. 

§ 141.0614 141.0615 Nightclubs and Bars over 5,000 Square Feet in Size 

[No change in text.] 
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§151.0103 

§152.0312, 

§153.0309 

Applicable R_egulations 

(a) [No change in text.],· -

(b) The_following regu,lqtions apply in all planned, districts: 

( l): through (7) ,[1).Jc;,._change jn text.]., . -, • 

(0-2014-90) 
REV.COR. 

ill Medical marijuana consumer cooperative regulations contained in 

·Section:· L41. 0614,,when ,that use is specifically allowed by the 

Plam1ed District Ordinance; 

Subdistrict- D Pennitted ·Uses 

(a) through (b) [No change in text.] 

(c) Medical marijuana consumer cooperatives are pennitted iri accordance 

with Section:1.4 l.0614. • 

, (ill All uses except off-sn-eet parking, outdoor dining facilities, signs and the 

_ storage and;di.splay of those item·s listed in S_ection 152.0405(b) (Outdoor 

Display, Operation and Storage) shall be operated entirely within enclosed 

buildings or walls or fences as required in Section 152.0405. 

Employment Center (EC) 

(a) Permitted Uses 

No building, improvement or portion thereof.shall be erected, constrncted, 

converted, established, altered or enlarged; nor shall any lot or premises be 

used except for one or more of the follm:ving purposes: 

(1) through (10) [No change in text.] 

Lill Medical maiiiuana consumer cooperatives are pennitted in 

accordance with Section 141.0614. 
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(+-l-12) The following manufacturing uses only when secondary and 

supportive to t~1e primary manufacturing use of the premises:. 

(A) through (D) [No change in text.] 

(-l-± 13) The following uses and classes of uses shall be prohibited from 

locating in the Employment Center Zone: 

(A) through (F) [No change in text.] 

(ll 14) The following manufacturing uses shall be prohibited; 

(A) through (H) [No change in text.] 

(b) through (c) [No change in text.] 

Special Use Area (SP) 

(a) [No change in text.] 

(b) Permitted Uses 

The following uses are pennitted in the Special Use Area: 

(1) through (11) [No change in text.] 

illl Medical marijuana consumer cooperatives are pem1itted in 

accordance with Section 141.0614. 

(H 13) Any other use, including accessory uses, which the Planning 

Commission may find, in accordance with Process Four, to be 

similar in character to the uses enumerated above and consistent 

with the purpose and intent of this zone. The adopted resolution 

embodying such findings shall be filed in the office of the City 

Clerk. 

(c) through (d) [No change in text.] 

-PAGE 11 OF 15-
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(a) ,through (b) [No .change in text.] 
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Table 156-0308-A: CENTRE PLANNED DISTRICT USE REGULATIONS 

LEGE!'1;q: P = Permitt~d by Right; ~ = r~nd~tional Use Pernut Required; 
-_•: ·::,;:, Use Not Permitted; L ~ Limited Use; N ~ Neighborhood Use Pemut Required; 

S = Site Development Pemut Required; MS = Main Street; CS= Commercial Street; 
E= Employrrlent 'bvhlay' ·.- " • • •• -

Use Categories/ 
Subcategories C NC ER BP WM 7 MC RE r7 • T7 PC pp!O 

Public Park/ 
Plaza/Open 
Space 
through 
Commercial [No change in text.] 
Services, 
Maintenance & 
Repair [No change 
in text.] 
Medical Marijuana 
Consumer -'ii~~·~ '.tf 

Coo:Qeratives - - - - k - - k k - -= = = = = = = = 

Commercial 
Senices, Off-Site 
Sen1ices through 
Other Use [No change in text.] 
Requirements, 
Outdoor Activities 
[No change in 
text.] 

Footnotes to Table 156-0308-A [No change in text] 

§1514.0305 Commercial Zones (l\1V-CO, MV-CV, MV-CR) 

(a) through (b) [No change in text.] 

Legend for Table 1514-03J 

[No change in text] 
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COMMERCIAL 

Table 1514-03J 
Commercial Zones Use Table 

MV-CO I MV-CV 

(0-2014-90) 
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I MV-CR 

Accessory Uses through Medical appliance sales [No change in text.] 
[No change in text.] 
Medical marijuana consumer coo~eratives CUP3 I CUPj I CUPj 

COMMERCIAL, Music Stores through COMMERCIAL, Wholesaling or warehousing of goods and 
merchandise, provided that the-floor area occupied for such use per establishment does not exceed 5,000 sq. 
ft. For automobile dealership, the area shall not exceed 15,000 sq. ft. [No change in text.] 
Any other-use which the Planning Conunission may find, in accordance with Process Four, to be similar in 
character to the uses, including accessory uses, enumerated in this section and consistent with the purpose 
and intent of this planned district. The adopted resolution embodying such finding shall be filed in the office 
of the City Clerk. [No change in text.] 

Footnotes Table 1511 03J Footnotes Table 1514-03J 
(1) through (2) [No change in text.] 
(3) When the multiple use option is utilized. medical marijuana consumer cooperatives are prohibited. · 

(2) through (4) [No change in text.] 

(c) through (1) [No~change in text.] 

§1517.0301 Permitted Uses 

(a) Industrial Subdistrict 

No building or improvement or portion thereof shall be erected, 

constructed, converted, established or enlarged, nor shall any premises be 

used except for one or more of the following purposes: 

(1) through (9) [No change in text.] 

ilQl Medical marijuana consumer cooperatives 

Medical marijuana consumer cooperatives are pennitted in 

accordance with Section 141.0614. 

(b) Conm1ercial Subdist1icts 

(1) through (7) [No change in text.] 

£fil Medical marijuana consumer cooperatives are pennitted in 

accordance with Section 141.0614. 
-PAGE 13 OF 15-



§1517.0302 Otay International Center Precise Plan Subdistrict 

(0-2014-90) 
REV.COR. 

In the Otay International Center Precise Plan Subdistrict identified on Map 

Drawing No. C~680.2, the property development regiilations as set forth within 

the Otay Intemationa~ Center Precise Plan shall apply, and no building or 

impm\1ement or portion thereof, shall be erected, constructed, converted, 
, ;., : ; • ...~ t_, .• : . • 

established, altered. or enhrged, nor shall any pren1ises he us~~ 'except for 611.e. of 

more of the land uses pennitted on the p_arcel by the Precise Plan. e~c_ept that 

medical marijuana consumer cooperatives are permitted in accordance with 

Section 141.0614. 
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Article 19: Southeastern San Diego Planned District 

Appendix A: Uses 

Legend: P = Pennitted 
- = Not Pennitted 
L = subject Subject to Limitations 

(0-2014-90) 
REV.COR. 

C = Conditional Use Pennit in accordance with Chapter 12, Article 6. Division 3 
SP = Special Pennit 
Special Permit for Alcohol Sales and Distribution - See Appendix C 

Permitted Uses Residential Commercial Zones Industrial 
Zones Zones 

SF I MF 1 I 2 I 3 I-1 I I-2 
Residential through Commercial Establishments engaged in the Retail, Wholesale, Service or Office 
Uses for the following unless otherwise indicated:, Medical Appliance Sales [No change in text.] 

Medical Marijuana Consumer Ccio];!eratives 

Commercial Establishments engaged in the 
Retail, Wholesale, Service or Office Uses for . 
the following unless otherwise indicated: Motor 
Vehicle, Parts and Accessories, Retail Sale of 
New Items Only through The following business 
and professional establishments: Addressing 
and Secretarial Services [No change in text.] 
Any other use which the Planning Commission 
may find to be similar in character or compatible 
to the uses pem1itted in the specific zone or zones. 
The adopted resolution embodying such finding 
shall be filed in the Office of the City Clerk. Any 
other use allowed with a Conditional Use Pem1it 
decided in accordance with Process Five as 
identified in Section 151.0401(£) (General 
Provisions). [No change in text.] 

Footnotes for Appendix A: Uses [No change in text.] 

SMT:als 
02/06/14 
02/26/14 Rev.Copy 
02/27/14 Rev.Cor. 
Or.Dept:DSD 
Doc.No. 558503 6 

-
I 

= 
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Passed by the Council of The City of San Diego on MAR 11 2014 . by the following vote: 

Councilmembers Yeas Nays Not Present Recused 

Sherri Lightner 0 □ □ □ 

District 2 (Vacant) □ □ I I □ 

Todd Gloria ~ □ □ □ 

Myrtle Cole □ LJ ~ □ 

Mark Kersey □ [ZJ □ □ 

Lorie Zapf 0 □ □ □ 

Scott Sherman [l] □ □ □ 

David Alvarez ~ □ □ □ 

Mmii Emerald [lJ □ □ □ 

Date of final passage ___ M_A_R_2_5_2_01_4 __ 

KEVIN L. FAULCONER 
AUTHENTICATED BY: Mayor of The City of San Diego, California. 

(Seal) 

I HEREBY CERTIFY that the foregoing ordinance was n nally passed until twelve calendar days 
had elapsed between the day of its introduction and the day of its final passag~, to wit, on 

FEB 2 5 2014 MAR 2 5 2014 
_________________ , and on __________________ _ 

I Fl.JRTHER CERTIFY that said ordinance was read in full prior to passage or that such reading was 
dispensed with by a vote of five members of the Council, and that a written copy of the ordinance was made 
available to each member of the Council and the public prior to the day of its passag·e. 

(Seal) iego, California. 

Office of the City Clerk, San Diego, California 

Ordinance Number 0- 20356 -----------
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Senate Bill No. 643

CHAPTER 719

An act to amend Sections 144, 2220.05, 2241.5, and 2242.1 of, to add
Sections 19302.1, 19319, 19320, 19322, 19323, 19324, and 19325 to, to
add Article 25 (commencing with Section 2525) to Chapter 5 of Division
2 of, and to add Article 6 (commencing with Section 19331), Article 7.5
(commencing with Section 19335), Article 8 (commencing with Section
19337), and Article 11 (commencing with Section 19348) to Chapter 3.5
of Division 8 of, the Business and Professions Code, relating to medical
marijuana.

[Approved by Governor October 9, 2015. Filed with
Secretary of State October 9, 2015.]

legislative counsel’s digest

SB 643, McGuire. Medical marijuana.
(1)  Existing law, the Compassionate Use Act of 1996, an initiative

measure enacted by the approval of Proposition 215 at the November 6,
1996, statewide general election, authorizes the use of marijuana for medical
purposes. Existing law enacted by the Legislature requires the establishment
of a program for the issuance of identification cards to qualified patients so
that they may lawfully use marijuana for medical purposes, and requires
the establishment of guidelines for the lawful cultivation of marijuana grown
for medical use. Existing law provides for the licensure of various
professions by the Department of Consumer Affairs. Existing law, the
Sherman Food, Drug, and Cosmetic Law, provides for the regulation of
food, drugs, devices, and cosmetics, as specified. A violation of that law is
a crime.

This bill would, among other things, set forth standards for a physician
and surgeon prescribing medical cannabis and require the Medical Board
of California to prioritize its investigative and prosecutorial resources to
identify and discipline physicians and surgeons that have repeatedly
recommended excessive cannabis to patients for medical purposes or
repeatedly recommended cannabis to patients for medical purposes without
a good faith examination, as specified. The bill would require the Bureau
of Medical Marijuana to require an applicant to furnish a full set of
fingerprints for the purposes of conducting criminal history record checks.
The bill would prohibit a physician and surgeon who recommends cannabis
to a patient for a medical purpose from accepting, soliciting, or offering any
form of remuneration from a facility licensed under the Medical Marijuana
Regulation and Safety Act. The bill would make a violation of this
prohibition a misdemeanor, and by creating a new crime, this bill would
impose a state-mandated local program.
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This bill would require the Governor, under the Medical Marijuana
Regulation and Safety Act, to appoint, subject to confirmation by the Senate,
a chief of the Bureau of Medical Marijuana Regulation. The act would
require the Department of Consumer Affairs to have the sole authority to
create, issue, renew, discipline, suspend, or revoke licenses for the
transportation and storage, unrelated to manufacturing, of medical marijuana,
and would authorize the department to collect fees for its regulatory activities
and impose specified duties on this department in this regard. The act would
require the Department of Food and Agriculture to administer the provisions
of the act related to, and associated with, the cultivation, and transportation
of, medical cannabis and would impose specified duties on this department
in this regard. The act would require the State Department of Public Health
to administer the provisions of the act related to, and associated with, the
manufacturing and testing of medical cannabis and would impose specified
duties on this department in this regard.

This bill would authorize counties to impose a tax upon specified
cannabis-related activity.

This bill would require an applicant for a state license pursuant to the act
to provide a statement signed by the applicant under penalty of perjury,
thereby changing the scope of a crime and imposing a state-mandated local
program.

This bill would set forth standards for the licensed cultivation of medical
cannabis, including, but not limited to, establishing duties relating to the
environmental impact of cannabis and cannabis products. The bill would
also establish state cultivator license types, as specified.

(2)  This bill would provide that its provisions are severable.
(3)  The California Constitution requires the state to reimburse local

agencies and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.

This bill would provide that with regard to certain mandates no
reimbursement is required by this act for a specified reason.

With regard to any other mandates, this bill would provide that, if the
Commission on State Mandates determines that the bill contains costs so
mandated by the state, reimbursement for those costs shall be made pursuant
to the statutory provisions noted above.

(4)  Existing constitutional provisions require that a statute that limits the
right of access to the meeting of public bodies or the writings of public
bodies or the writings of public officials and agencies be adopted with
finding demonstrating the interest protected by the limitation and the need
for protecting that interest. The bill would make legislative findings to that
effect.

(5)  The bill would become operative only if AB 266 and AB 243 of the
2015–16 Regular Session are enacted and take effect on or before January
1, 2016.
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The people of the State of California do enact as follows:

SECTION 1. Section 144 of the Business and Professions Code is
amended to read:

144. (a)  Notwithstanding any other provision of law, an agency
designated in subdivision (b) shall require an applicant to furnish to the
agency a full set of fingerprints for purposes of conducting criminal history
record checks. Any agency designated in subdivision (b) may obtain and
receive, at its discretion, criminal history information from the Department
of Justice and the United States Federal Bureau of Investigation.

(b)  Subdivision (a) applies to the following:
(1)  California Board of Accountancy.
(2)  State Athletic Commission.
(3)  Board of Behavioral Sciences.
(4)  Court Reporters Board of California.
(5)  State Board of Guide Dogs for the Blind.
(6)  California State Board of Pharmacy.
(7)  Board of Registered Nursing.
(8)  Veterinary Medical Board.
(9)  Board of Vocational Nursing and Psychiatric Technicians.
(10)  Respiratory Care Board of California.
(11)  Physical Therapy Board of California.
(12)  Physician Assistant Committee of the Medical Board of California.
(13)  Speech-Language Pathology and Audiology and Hearing Aid

Dispenser Board.
(14)  Medical Board of California.
(15)  State Board of Optometry.
(16)  Acupuncture Board.
(17)  Cemetery and Funeral Bureau.
(18)  Bureau of Security and Investigative Services.
(19)  Division of Investigation.
(20)  Board of Psychology.
(21)  California Board of Occupational Therapy.
(22)  Structural Pest Control Board.
(23)  Contractors’ State License Board.
(24)  Naturopathic Medicine Committee.
(25)  Professional Fiduciaries Bureau.
(26)  Board for Professional Engineers, Land Surveyors, and Geologists.
(27)  Bureau of Medical Marijuana Regulation.
(c)  For purposes of paragraph (26) of subdivision (b), the term “applicant”

shall be limited to an initial applicant who has never been registered or
licensed by the board or to an applicant for a new licensure or registration
category.

SEC. 2. Section 2220.05 of the Business and Professions Code is
amended to read:

2220.05. (a)  In order to ensure that its resources are maximized for the
protection of the public, the Medical Board of California shall prioritize its
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investigative and prosecutorial resources to ensure that physicians and
surgeons representing the greatest threat of harm are identified and
disciplined expeditiously. Cases involving any of the following allegations
shall be handled on a priority basis, as follows, with the highest priority
being given to cases in the first paragraph:

(1)  Gross negligence, incompetence, or repeated negligent acts that
involve death or serious bodily injury to one or more patients, such that the
physician and surgeon represents a danger to the public.

(2)  Drug or alcohol abuse by a physician and surgeon involving death
or serious bodily injury to a patient.

(3)  Repeated acts of clearly excessive prescribing, furnishing, or
administering of controlled substances, or repeated acts of prescribing,
dispensing, or furnishing of controlled substances without a good faith prior
examination of the patient and medical reason therefor. However, in no
event shall a physician and surgeon prescribing, furnishing, or administering
controlled substances for intractable pain consistent with lawful prescribing,
including, but not limited to, Sections 725, 2241.5, and 2241.6 of this code
and Sections 11159.2 and 124961 of the Health and Safety Code, be
prosecuted for excessive prescribing and prompt review of the applicability
of these provisions shall be made in any complaint that may implicate these
provisions.

(4)  Repeated acts of clearly excessive recommending of cannabis to
patients for medical purposes, or repeated acts of recommending cannabis
to patients for medical purposes without a good faith prior examination of
the patient and a medical reason for the recommendation.

(5)  Sexual misconduct with one or more patients during a course of
treatment or an examination.

(6)  Practicing medicine while under the influence of drugs or alcohol.
(b)  The board may by regulation prioritize cases involving an allegation

of conduct that is not described in subdivision (a). Those cases prioritized
by regulation shall not be assigned a priority equal to or higher than the
priorities established in subdivision (a).

(c)  The Medical Board of California shall indicate in its annual report
mandated by Section 2312 the number of temporary restraining orders,
interim suspension orders, and disciplinary actions that are taken in each
priority category specified in subdivisions (a) and (b).

SEC. 3. Section 2241.5 of the Business and Professions Code is amended
to read:

2241.5. (a)  A physician and surgeon may prescribe for, or dispense or
administer to, a person under his or her treatment for a medical condition
dangerous drugs or prescription controlled substances for the treatment of
pain or a condition causing pain, including, but not limited to, intractable
pain.

(b)  No physician and surgeon shall be subject to disciplinary action for
prescribing, dispensing, or administering dangerous drugs or prescription
controlled substances in accordance with this section.
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(c)  This section shall not affect the power of the board to take any action
described in Section 2227 against a physician and surgeon who does any
of the following:

(1)  Violates subdivision (b), (c), or (d) of Section 2234 regarding gross
negligence, repeated negligent acts, or incompetence.

(2)  Violates Section 2241 regarding treatment of an addict.
(3)  Violates Section 2242 or 2525.3 regarding performing an appropriate

prior examination and the existence of a medical indication for prescribing,
dispensing, or furnishing dangerous drugs or recommending medical
cannabis.

(4)  Violates Section 2242.1 regarding prescribing on the Internet.
(5)  Fails to keep complete and accurate records of purchases and disposals

of substances listed in the California Uniform Controlled Substances Act
(Division 10 (commencing with Section 11000) of the Health and Safety
Code) or controlled substances scheduled in the federal Comprehensive
Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. Sec. 801 et
seq.), or pursuant to the federal Comprehensive Drug Abuse Prevention and
Control Act of 1970. A physician and surgeon shall keep records of his or
her purchases and disposals of these controlled substances or dangerous
drugs, including the date of purchase, the date and records of the sale or
disposal of the drugs by the physician and surgeon, the name and address
of the person receiving the drugs, and the reason for the disposal or the
dispensing of the drugs to the person, and shall otherwise comply with all
state recordkeeping requirements for controlled substances.

(6)  Writes false or fictitious prescriptions for controlled substances listed
in the California Uniform Controlled Substances Act or scheduled in the
federal Comprehensive Drug Abuse Prevention and Control Act of 1970.

(7)  Prescribes, administers, or dispenses in violation of this chapter, or
in violation of Chapter 4 (commencing with Section 11150) or Chapter 5
(commencing with Section 11210) of Division 10 of the Health and Safety
Code.

(d)  A physician and surgeon shall exercise reasonable care in determining
whether a particular patient or condition, or the complexity of a patient’s
treatment, including, but not limited to, a current or recent pattern of drug
abuse, requires consultation with, or referral to, a more qualified specialist.

(e)  Nothing in this section shall prohibit the governing body of a hospital
from taking disciplinary actions against a physician and surgeon pursuant
to Sections 809.05, 809.4, and 809.5.

SEC. 4. Section 2242.1 of the Business and Professions Code is amended
to read:

2242.1. (a)  No person or entity may prescribe, dispense, or furnish, or
cause to be prescribed, dispensed, or furnished, dangerous drugs or dangerous
devices, as defined in Section 4022, on the Internet for delivery to any person
in this state, without an appropriate prior examination and medical indication,
except as authorized by Section 2242.

(b)  Notwithstanding any other provision of law, a violation of this section
may subject the person or entity that has committed the violation to either
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a fine of up to twenty-five thousand dollars ($25,000) per occurrence
pursuant to a citation issued by the board or a civil penalty of twenty-five
thousand dollars ($25,000) per occurrence.

(c)  The Attorney General may bring an action to enforce this section and
to collect the fines or civil penalties authorized by subdivision (b).

(d)  For notifications made on and after January 1, 2002, the Franchise
Tax Board, upon notification by the Attorney General or the board of a final
judgment in an action brought under this section, shall subtract the amount
of the fine or awarded civil penalties from any tax refunds or lottery winnings
due to the person who is a defendant in the action using the offset authority
under Section 12419.5 of the Government Code, as delegated by the
Controller, and the processes as established by the Franchise Tax Board for
this purpose. That amount shall be forwarded to the board for deposit in the
Contingent Fund of the Medical Board of California.

(e)  If the person or entity that is the subject of an action brought pursuant
to this section is not a resident of this state, a violation of this section shall,
if applicable, be reported to the person’s or entity’s appropriate professional
licensing authority.

(f)  Nothing in this section shall prohibit the board from commencing a
disciplinary action against a physician and surgeon pursuant to Section 2242
or 2525.3.

SEC. 5. Article 25 (commencing with Section 2525) is added to Chapter
5 of Division 2 of the Business and Professions Code, to read:

Article 25.  Recommending Medical Cannabis

2525. (a)  It is unlawful for a physician and surgeon who recommends
cannabis to a patient for a medical purpose to accept, solicit, or offer any
form of remuneration from or to a facility issued a state license pursuant to
Chapter 3.5 (commencing with Section 19300) of Division 8, if the physician
and surgeon or his or her immediate family have a financial interest in that
facility.

(b)  For the purposes of this section, “financial interest” shall have the
same meaning as in Section 650.01.

(c)  A violation of this section shall be a misdemeanor punishable by up
to one year in county jail and a fine of up to five thousand dollars ($5,000)
or by civil penalties of up to five thousand dollars ($5,000) and shall
constitute unprofessional conduct.

2525.1. The Medical Board of California shall consult with the California
Marijuana Research Program, known as the Center for Medicinal Cannabis
Research, authorized pursuant to Section 11362.9 of the Health and Safety
Code, on developing and adopting medical guidelines for the appropriate
administration and use of medical cannabis.

2525.2. An individual who possesses a license in good standing to
practice medicine or osteopathy issued by the Medical Board of California
or the Osteopathic Medical Board of California shall not recommend medical
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cannabis to a patient, unless that person is the patient’s attending physician,
as defined by subdivision (a) of Section 11362.7 of the Health and Safety
Code.

2525.3. Recommending medical cannabis to a patient for a medical
purpose without an appropriate prior examination and a medical indication
constitutes unprofessional conduct.

2525.4. It is unprofessional conduct for any attending physician
recommending medical cannabis to be employed by, or enter into any other
agreement with, any person or entity dispensing medical cannabis.

2525.5. (a)  A person shall not distribute any form of advertising for
physician recommendations for medical cannabis in California unless the
advertisement bears the following notice to consumers:

NOTICE TO CONSUMERS: The Compassionate Use Act of 1996 ensures
that seriously ill Californians have the right to obtain and use cannabis for
medical purposes where medical use is deemed appropriate and has been
recommended by a physician who has determined that the person’s health
would benefit from the use of medical cannabis. Recommendations must
come from an attending physician as defined in Section 11362.7 of the
Health and Safety Code. Cannabis is a Schedule I drug according to the
federal Controlled Substances Act. Activity related to cannabis use is subject
to federal prosecution, regardless of the protections provided by state law.

(b)  Advertising for attending physician recommendations for medical
cannabis shall meet all of the requirements in Section 651. Price advertising
shall not be fraudulent, deceitful, or misleading, including statements or
advertisements of bait, discounts, premiums, gifts, or statements of a similar
nature.

SEC. 6. Section 19302.1 is added to the Business and Professions Code,
to read:

19302.1. (a)  The Governor shall appoint a chief of the bureau, subject
to confirmation by the Senate, at a salary to be fixed and determined by the
director with the approval of the Director of Finance. The chief shall serve
under the direction and supervision of the director and at the pleasure of the
Governor.

(b)  Every power granted to or duty imposed upon the director under this
chapter may be exercised or performed in the name of the director by a
deputy or assistant director or by the chief, subject to conditions and
limitations that the director may prescribe. In addition to every power granted
or duty imposed with this chapter, the director shall have all other powers
and duties generally applicable in relation to bureaus that are part of the
Department of Consumer Affairs.

(c)  The director may employ and appoint all employees necessary to
properly administer the work of the bureau, in accordance with civil service
laws and regulations.

(d)  The Department of Consumer Affairs shall have the sole authority
to create, issue, renew, discipline, suspend, or revoke licenses for the
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transportation, storage unrelated to manufacturing activities, distribution,
and sale of medical marijuana within the state and to collect fees in
connection with activities the bureau regulates. The bureau may create
licenses in addition to those identified in this chapter that the bureau deems
necessary to effectuate its duties under this chapter.

(e)  The Department of Food and Agriculture shall administer the
provisions of this chapter related to and associated with the cultivation of
medical cannabis. The Department of Food and Agriculture shall have the
authority to create, issue, and suspend or revoke cultivation licenses for
violations of this chapter. The State Department of Public Health shall
administer the provisions of this chapter related to and associated with the
manufacturing and testing of medical cannabis.

SEC. 7. Section 19319 is added to the Business and Professions Code,
to read:

19319. (a)  A qualified patient, as defined in Section 11362.7 of the
Health and Safety Code, who cultivates, possesses, stores, manufactures,
or transports cannabis exclusively for his or her personal medical use but
who does not provide, donate, sell, or distribute cannabis to any other person
is not thereby engaged in commercial cannabis activity and is therefore
exempt from the licensure requirements of this chapter.

(b)  A primary caregiver who cultivates, possesses, stores, manufactures,
transports, donates, or provides cannabis exclusively for the personal medical
purposes of no more than five specified qualified patients for whom he or
she is the primary caregiver within the meaning of Section 11362.7 of the
Health and Safety Code, but who does not receive remuneration for these
activities except for compensation in full compliance with subdivision (c)
of Section 11362.765 of the Health and Safety Code, is exempt from the
licensure requirements of this chapter.

SEC. 8. Section 19320 is added to the Business and Professions Code,
to read:

19320. (a)  Licensing authorities administering this chapter may issue
state licenses only to qualified applicants engaging in commercial cannabis
activity pursuant to this chapter. Upon the date of implementation of
regulations by the licensing authority, no person shall engage in commercial
cannabis activity without possessing both a state license and a local permit,
license, or other authorization. A licensee shall not commence activity under
the authority of a state license until the applicant has obtained, in addition
to the state license, a license or permit from the local jurisdiction in which
he or she proposes to operate, following the requirements of the applicable
local ordinance.

(b)  Revocation of a local license, permit, or other authorization shall
terminate the ability of a medical cannabis business to operate within that
local jurisdiction until the local jurisdiction reinstates or reissues the local
license, permit, or other required authorization. Local authorities shall notify
the bureau upon revocation of a local license. The bureau shall inform
relevant licensing authorities.

89

— 8 —Ch. 719

 



(c)  Revocation of a state license shall terminate the ability of a medical
cannabis licensee to operate within California until the licensing authority
reinstates or reissues the state license. Each licensee shall obtain a separate
license for each location where it engages in commercial medical cannabis
activity. However, transporters only need to obtain licenses for each physical
location where the licensee conducts business while not in transport, or any
equipment that is not currently transporting medical cannabis or medical
cannabis products, permanently resides.

(d)  In addition to the provisions of this chapter, local jurisdictions retain
the power to assess fees and taxes, as applicable, on facilities that are licensed
pursuant to this chapter and the business activities of those licensees.

(e)  Nothing in this chapter shall be construed to supersede or limit state
agencies, including the State Water Resources Control Board and Department
of Fish and Wildlife, from establishing fees to support their medical cannabis
regulatory programs.

SEC. 9. Section 19322 is added to the Business and Professions Code,
to read:

19322. (a)  A person or entity shall not submit an application for a state
license issued by the department pursuant to this chapter unless that person
or entity has received a license, permit, or authorization by a local
jurisdiction. An applicant for any type of state license issued pursuant to
this chapter shall do all of the following:

(1)  Electronically submit to the Department of Justice fingerprint images
and related information required by the Department of Justice for the purpose
of obtaining information as to the existence and content of a record of state
or federal convictions and arrests, and information as to the existence and
content of a record of state or federal convictions and arrests for which the
Department of Justice establishes that the person is free on bail or on his or
her own recognizance, pending trial or appeal.

(A)  The Department of Justice shall provide a response to the licensing
authority pursuant to paragraph (1) of subdivision (p) of Section 11105 of
the Penal Code.

(B)  The licensing authority shall request from the Department of Justice
subsequent notification service, as provided pursuant to Section 11105.2 of
the Penal Code, for applicants.

(C)  The Department of Justice shall charge the applicant a fee sufficient
to cover the reasonable cost of processing the requests described in this
paragraph.

(2)  Provide documentation issued by the local jurisdiction in which the
proposed business is operating certifying that the applicant is or will be in
compliance with all local ordinances and regulations.

(3)  Provide evidence of the legal right to occupy and use the proposed
location. For an applicant seeking a cultivator, distributor, manufacturing,
or dispensary license, provide a statement from the owner of real property
or their agent where the cultivation, distribution, manufacturing, or
dispensing commercial medical cannabis activities will occur, as proof to
demonstrate the landowner has acknowledged and consented to permit
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cultivation, distribution, manufacturing, or dispensary activities to be
conducted on the property by the tenant applicant.

(4)  If the application is for a cultivator or a dispensary, provide evidence
that the proposed location is located beyond at least a 600-foot radius from
a school, as required by Section 11362.768 of the Health and Safety Code.

(5)  Provide a statement, signed by the applicant under penalty of perjury,
that the information provided is complete, true, and accurate.

(6)  (A)  For an applicant with 20 or more employees, provide a statement
that the applicant will enter into, or demonstrate that it has already entered
into, and abide by the terms of a labor peace agreement.

(B)  For the purposes of this paragraph, “employee” does not include a
supervisor.

(C)  For purposes of this paragraph, “supervisor” means an individual
having authority, in the interest of the licensee, to hire, transfer, suspend,
lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or responsibility to direct them or to adjust their grievances, or
effectively to recommend such action, if, in connection with the foregoing,
the exercise of that authority is not of a merely routine or clerical nature,
but requires the use of independent judgment.

(7)  Provide the applicant’s seller’s permit number issued pursuant to Part
1 (commencing with Section 6001) of Division 2 of the Revenue and
Taxation Code or indicate that the applicant is currently applying for a
seller’s permit.

(8)  Provide any other information required by the licensing authority.
(9)  For an applicant seeking a cultivation license, provide a statement

declaring the applicant is an “agricultural employer,” as defined in the
Alatorre-Zenovich-Dunlap-Berman Agricultural Labor Relations Act of
1975 (Part 3.5 (commencing with Section 1140) of Division 2 of the Labor
Code), to the extent not prohibited by law.

(10)  For an applicant seeking licensure as a testing laboratory, register
with the State Department of Public Health and provide any information
required by the State Department of Public Health.

(11)  Pay all applicable fees required for licensure by the licensing
authority.

(b)  For applicants seeking licensure to cultivate, distribute, or manufacture
medical cannabis, the application shall also include a detailed description
of the applicant’s operating procedures for all of the following, as required
by the licensing authority:

(1)  Cultivation.
(2)  Extraction and infusion methods.
(3)  The transportation process.
(4)  Inventory procedures.
(5)  Quality control procedures.
SEC. 10. Section 19323 is added to the Business and Professions Code,

to read:
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19323. (a)  The licensing authority shall deny an application if either
the applicant or the premises for which a state license is applied do not
qualify for licensure under this chapter.

(b)  The licensing authority may deny the application for licensure or
renewal of a state license if any of the following conditions apply:

(1)  Failure to comply with the provisions of this chapter or any rule or
regulation adopted pursuant to this chapter, including but not limited to,
any requirement imposed to protect natural resources, instream flow, and
water quality pursuant to subdivision (a) of Section 19332.

(2)  Conduct that constitutes grounds for denial of licensure pursuant to
Chapter 2 (commencing with Section 480) of Division 1.5.

(3)  A local agency has notified the licensing authority that a licensee or
applicant within its jurisdiction is in violation of state rules and regulation
relating to commercial cannabis activities, and the licensing authority,
through an investigation, has determined that the violation is grounds for
termination or revocation of the license. The licensing authority shall have
the authority to collect reasonable costs, as determined by the licensing
authority, for investigation from the licensee or applicant.

(4)  The applicant has failed to provide information required by the
licensing authority.

(5)  The applicant or licensee has been convicted of an offense that is
substantially related to the qualifications, functions, or duties of the business
or profession for which the application is made, except that if the licensing
authority determines that the applicant or licensee is otherwise suitable to
be issued a license and granting the license would not compromise public
safety, the licensing authority shall conduct a thorough review of the nature
of the crime, conviction, circumstances, and evidence of rehabilitation of
the applicant, and shall evaluate the suitability of the applicant or licensee
to be issued a license based on the evidence found through the review. In
determining which offenses are substantially related to the qualifications,
functions, or duties of the business or profession for which the application
is made, the licensing authority shall include, but not be limited to, the
following:

(A)  A felony conviction for the illegal possession for sale, sale,
manufacture, transportation, or cultivation of a controlled substance.

(B)  A violent felony conviction, as specified in subdivision (c) of Section
667.5 of the Penal Code.

(C)  A serious felony conviction, as specified in subdivision (c) of Section
1192.7 of the Penal Code.

(D)  A felony conviction involving fraud, deceit, or embezzlement.
(6)  The applicant, or any of its officers, directors, or owners, is a licensed

physician making patient recommendations for medical cannabis pursuant
to Section 11362.7 of the Health and Safety Code.

(7)  The applicant or any of its officers, directors, or owners has been
subject to fines or penalties for cultivation or production of a controlled
substance on public or private lands pursuant to Section 12025 or 12025.1
of the Fish and Game Code.
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(8)  The applicant, or any of its officers, directors, or owners, has been
sanctioned by a licensing authority or a city, county, or city and county for
unlicensed commercial medical cannabis activities or has had a license
revoked under this chapter in the three years immediately preceding the
date the application is filed with the licensing authority.

(9)  Failure to obtain and maintain a valid seller’s permit required pursuant
to Part 1 (commencing with Section 6001) of Division 2 of the Revenue
and Taxation Code.

SEC. 11. Section 19324 is added to the Business and Professions Code,
to read:

19324. Upon the denial of any application for a license, the licensing
authority shall notify the applicant in writing. Within 30 days of service of
the notice, the applicant may file a written petition for a license with the
licensing authority. Upon receipt of a timely filed petition, the licensing
authority shall set the petition for hearing. The hearing shall be conducted
in accordance with Chapter 5 (commencing with Section 11500) of Part 1
of Division 3 of Title 2 of the Government Code, and the director of each
licensing authority shall have all the powers granted therein.

SEC. 12. Section 19325 is added to the Business and Professions Code,
to read:

19325. An applicant shall not be denied a state license if the denial is
based solely on any of the following:

(a)  A conviction or act that is substantially related to the qualifications,
functions, or duties of the business or profession for which the application
is made for which the applicant or licensee has obtained a certificate of
rehabilitation pursuant to Chapter 3.5 (commencing with Section 4852.01)
of Title 6 of Part 3 of the Penal Code.

(b)  A conviction that was subsequently dismissed pursuant to Section
1203.4, 1203.4a, or 1203.41 of the Penal Code.

SEC. 13. Article 6 (commencing with Section 19331) is added to Chapter
3.5 of Division 8 of the Business and Professions Code, to read:

Article 6.  Licensed Cultivation Sites

19331. The Legislature finds and declares all of the following:
(a)  The United States Environmental Protection Agency has not

established appropriate pesticide tolerances for, or permitted the registration
and lawful use of, pesticides on cannabis crops intended for human
consumption pursuant to the Federal Insecticide, Fungicide, and Rodenticide
Act (7 U.S.C. 136 et seq.).

(b)  The use of pesticides is not adequately regulated due to the omissions
in federal law, and cannabis cultivated in California for California patients
can and often does contain pesticide residues.

(c)  Lawful California medical cannabis growers and caregivers urge the
Department of Pesticide Regulation to provide guidance, in absence of
federal guidance, on whether the pesticides currently used at most cannabis
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cultivation sites are actually safe for use on cannabis intended for human
consumption.

19332. (a)  The Department of Food and Agriculture shall promulgate
regulations governing the licensing of indoor and outdoor cultivation sites.

(b)  The Department of Pesticide Regulation, in consultation with the
Department of Food and Agriculture, shall develop standards for the use of
pesticides in cultivation, and maximum tolerances for pesticides and other
foreign object residue in harvested cannabis.

(c)  The State Department of Public Health shall develop standards for
the production and labeling of all edible medical cannabis products.

(d)  The Department of Food and Agriculture, in consultation with the
Department of Fish and Wildlife and the State Water Resources Control
Board, shall ensure that individual and cumulative effects of water diversion
and discharge associated with cultivation do not affect the instream flows
needed for fish spawning, migration, and rearing, and the flows needed to
maintain natural flow variability.

(e)  The Department of Food and Agriculture shall have the authority
necessary for the implementation of the regulations it adopts pursuant to
this chapter. The regulations shall do all of the following:

(1)  Provide that weighing or measuring devices used in connection with
the sale or distribution of medical cannabis are required to meet standards
equivalent to Division 5 (commencing with Section 12001).

(2)  Require that cannabis cultivation by licensees is conducted in
accordance with state and local laws related to land conversion, grading,
electricity usage, water usage, agricultural discharges, and similar matters.
Nothing in this chapter, and no regulation adopted by the department, shall
be construed to supersede or limit the authority of the State Water Resources
Control Board, regional water quality control boards, or the Department of
Fish and Wildlife to implement and enforce their statutory obligations or
to adopt regulations to protect water quality, water supply, and natural
resources.

(3)  Establish procedures for the issuance and revocation of unique
identifiers for activities associated with a cannabis cultivation license,
pursuant to Article 8 (commencing with Section 19337). All cannabis shall
be labeled with the unique identifier issued by the Department of Food and
Agriculture.

(4)  Prescribe standards, in consultation with the bureau, for the reporting
of information as necessary related to unique identifiers, pursuant to Article
8 (commencing with Section 19337).

(f)  The Department of Pesticide Regulation, in consultation with the
State Water Resources Control Board, shall promulgate regulations that
require that the application of pesticides or other pest control in connection
with the indoor or outdoor cultivation of medical cannabis meets standards
equivalent to Division 6 (commencing with Section 11401) of the Food and
Agricultural Code and its implementing regulations.

(g)  State cultivator license types issued by the Department of Food and
Agriculture include:
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(1)  Type 1, or “specialty outdoor,” for outdoor cultivation using no
artificial lighting of less than or equal to 5,000 square feet of total canopy
size on one premises, or up to 50 mature plants on noncontiguous plots.

(2)  Type 1A, or “specialty indoor,” for indoor cultivation using
exclusively artificial lighting of less than or equal to 5,000 square feet of
total canopy size on one premises.

(3)  Type 1B, or “specialty mixed-light,” for cultivation using a
combination of natural and supplemental artificial lighting at a maximum
threshold to be determined by the licensing authority, of less than or equal
to 5,000 square feet of total canopy size on one premises.

(4)  Type 2, or “small outdoor,” for outdoor cultivation using no artificial
lighting between 5,001 and 10,000 square feet, inclusive, of total canopy
size on one premises.

(5)  Type 2A, or “small indoor,” for indoor cultivation using exclusively
artificial lighting between 5,001 and 10,000 square feet, inclusive, of total
canopy size on one premises.

(6)  Type 2B, or “small mixed-light,” for cultivation using a combination
of natural and supplemental artificial lighting at a maximum threshold to
be determined by the licensing authority, between 5,001 and 10,000 square
feet, inclusive, of total canopy size on one premises.

(7)  Type 3, or “outdoor,” for outdoor cultivation using no artificial
lighting from 10,001 square feet to one acre, inclusive, of total canopy size
on one premises. The Department of Food and Agriculture shall limit the
number of licenses allowed of this type.

(8)  Type 3A, or “indoor,” for indoor cultivation using exclusively artificial
lighting between 10,001 and 22,000 square feet, inclusive, of total canopy
size on one premises. The Department of Food and Agriculture shall limit
the number of licenses allowed of this type.

(9)  Type 3B, or “mixed-light,” for cultivation using a combination of
natural and supplemental artificial lighting at a maximum threshold to be
determined by the licensing authority, between 10,001 and 22,000 square
feet, inclusive, of total canopy size on one premises. The Department of
Food and Agriculture shall limit the number of licenses allowed of this type.

(10)  Type 4, or “nursery,” for cultivation of medical cannabis solely as
a nursery. Type 4 licensees may transport live plants.

19332.5. (a)  Not later than January 1, 2020, the Department of Food
and Agriculture in conjunction with the bureau, shall make available a
certified organic designation and organic certification program for medical
marijuana, if permitted under federal law and the National Organic Program
(Section 6517 of the federal Organic Foods Production Act of 1990 (7 U.S.C.
Sec. 6501 et seq.)), and Article 7 (commencing with Section 110810) of
Chapter 5 of Part 5 of Division 104 of the Health and Safety Code.

(b)  The bureau may establish appellations of origin for marijuana grown
in California.

(c)  It is unlawful for medical marijuana to be marketed, labeled, or sold
as grown in a California county when the medical marijuana was not grown
in that county.
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(d)  It is unlawful to use the name of a California county in the labeling,
marketing, or packaging of medical marijuana products unless the product
was grown in that county.

19333. An employee engaged in commercial cannabis cultivation activity
shall be subject to Wage Order 4-2001 of the Industrial Welfare Commission.

SEC. 14. Article 7.5 (commencing with Section 19335) is added to
Chapter 3.5 of Division 8 of the Business and Professions Code, to read:

Article 7.5.  Unique Identifier and Track and Trace Program

19335. (a)  The Department of Food and Agriculture, in consultation
with the bureau, shall establish a track and trace program for reporting the
movement of medical marijuana items throughout the distribution chain
that utilizes a unique identifier pursuant to Section 11362.777 of the Health
and Safety Code and secure packaging and is capable of providing
information that captures, at a minimum, all of the following:

(1)  The licensee receiving the product.
(2)  The transaction date.
(3)  The cultivator from which the product originates, including the

associated unique identifier, pursuant to Section 11362.777 of the Health
and Safety Code.

(b)  (1)  The Department of Food and Agriculture shall create an electronic
database containing the electronic shipping manifests which shall include,
but not be limited to, the following information:

(A)  The quantity, or weight, and variety of products shipped.
(B)  The estimated times of departure and arrival.
(C)  The quantity, or weight, and variety of products received.
(D)  The actual time of departure and arrival.
(E)  A categorization of the product.
(F)  The license number and the unique identifier pursuant to Section

11362.777 of the Health and Safety Code issued by the licensing authority
for all licensees involved in the shipping process, including cultivators,
transporters, distributors, and dispensaries.

(2)  (A)  The database shall be designed to flag irregularities for all
licensing authorities in this chapter to investigate. All licensing authorities
pursuant to this chapter may access the database and share information
related to licensees under this chapter, including social security and
individual taxpayer identifications notwithstanding Section 30.

(B)  The Department of Food and Agriculture shall immediately inform
the bureau upon the finding of an irregularity or suspicious finding related
to a licensee, applicant, or commercial cannabis activity for investigatory
purposes.

(3)  Licensing authorities and state and local agencies may, at any time,
inspect shipments and request documentation for current inventory.

(4)  The bureau shall have 24-hour access to the electronic database
administered by the Department of Food and Agriculture.

89

Ch. 719— 15 —

 



(5)  The Department of Food and Agriculture shall be authorized to enter
into memoranda of understandings with licensing authorities for data sharing
purposes, as deemed necessary by the Department of Food and Agriculture.

(6)  Information received and contained in records kept by the Department
of Food and Agriculture or licensing authorities for the purposes of
administering this section are confidential and shall not be disclosed pursuant
to the California Public Records Act (Chapter 3.5 (commencing with Section
6250) of Division 7 of Title 1 of the Government Code), except as necessary
for authorized employees of the State of California or any city, county, or
city and county to perform official duties pursuant to this chapter or a local
ordinance.

(7)  Upon the request of a state or local law enforcement agency, licensing
authorities shall allow access to or provide information contained within
the database to assist law enforcement in their duties and responsibilities
pursuant to this chapter.

19336. (a)  Chapter 4 (commencing with Section 55121) of Part 30 of
Division 2 of the Revenue and Taxation Code shall apply with respect to
the bureau’s collection of the fees, civil fines, and penalties imposed pursuant
to this chapter.

(b)  Chapter 8 (commencing with Section 55381) of Part 30 of Division
2 of the Revenue and Taxation Code shall apply with respect to the disclosure
of information under this chapter.

SEC. 15. Article 8 (commencing with Section 19337) is added to Chapter
3.5 of Division 8 of the Business and Professions Code, to read:

Article 8.  Licensed Transporters

19337. (a)  A licensee authorized to transport medical cannabis and
medical cannabis products between licenses shall do so only as set forth in
this chapter.

(b)  Prior to transporting medical cannabis or medical cannabis products,
a licensed transporter of medical cannabis or medical cannabis products
shall do both of the following:

(1)  Complete an electronic shipping manifest as prescribed by the
licensing authority. The shipping manifest must include the unique identifier,
pursuant to Section 11362.777 of the Health and Safety Code, issued by the
Department of Food and Agriculture for the original cannabis product.

(2)  Securely transmit the manifest to the bureau and the licensee that will
receive the medical cannabis product. The bureau shall inform the
Department of Food and Agriculture of information pertaining to commercial
cannabis activity for the purpose of the track and trace program identified
in Section 19335.

(c)  During transportation, the licensed transporter shall maintain a
physical copy of the shipping manifest and make it available upon request
to agents of the Department of Consumer Affairs and law enforcement
officers.
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(d)  The licensee receiving the shipment shall maintain each electronic
shipping manifest and shall make it available upon request to the Department
of Consumer Affairs and any law enforcement officers.

(e)  Upon receipt of the transported shipment, the licensee receiving the
shipment shall submit to the licensing agency a record verifying receipt of
the shipment and the details of the shipment.

(f)  Transporting, or arranging for or facilitating the transport of, medical
cannabis or medical cannabis products in violation of this chapter is grounds
for disciplinary action against the license.

19338. (a)  This chapter shall not be construed to authorize or permit a
licensee to transport or cause to be transported cannabis or cannabis products
outside the state, unless authorized by federal law.

(b)  A local jurisdiction shall not prevent transportation of medical
cannabis or medical cannabis products on public roads by a licensee
transporting medical cannabis or medical cannabis products in compliance
with this chapter.

SEC. 16. Article 11 (commencing with Section 19348) is added to
Chapter 3.5 of Division 8 of the Business and Professions Code, to read:

Article 11.  Taxation

19348. (a)  (1)  A county may impose a tax on the privilege of cultivating,
dispensing, producing, processing, preparing, storing, providing, donating,
selling, or distributing medical cannabis or medical cannabis products by a
licensee operating pursuant to this chapter.

(2)  The board of supervisors shall specify in the ordinance proposing the
tax the activities subject to the tax, the applicable rate or rates, the method
of apportionment, if necessary, and the manner of collection of the tax. The
tax may be imposed for general governmental purposes or for purposes
specified in the ordinance by the board of supervisors.

(3)  In addition to any other method of collection authorized by law, the
board of supervisors may provide for the collection of the tax imposed
pursuant to this section in the same manner, and subject to the same penalties
and priority of lien, as other charges and taxes fixed and collected by the
county. A tax imposed pursuant to this section is a tax and not a fee or
special assessment. The board of supervisors shall specify whether the tax
applies throughout the entire county or within the unincorporated area of
the county.

(4)  The tax authorized by this section may be imposed upon any or all
of the activities set forth in paragraph (1), as specified in the ordinance,
regardless of whether the activity is undertaken individually, collectively,
or cooperatively, and regardless of whether the activity is for compensation
or gratuitous, as determined by the board of supervisors.

(b)  A tax imposed pursuant to this section shall be subject to applicable
voter approval requirements imposed by law.
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(c)  This section is declaratory of existing law and does not limit or
prohibit the levy or collection of any other fee, charge, or tax, or a license
or service fee or charge upon, or related to, the activities set forth in
subdivision (a) as otherwise provided by law. This section shall not be
construed as a limitation upon the taxing authority of a county as provided
by law.

(d)  This section shall not be construed to authorize a county to impose
a sales or use tax in addition to the sales and use tax imposed under an
ordinance conforming to the provisions of Sections 7202 and 7203 of the
Revenue and Taxation Code.

SEC. 17. The provisions of this act are severable. If any provision of
this act or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid
provision or application.

SEC. 18. The Legislature finds and declares that Section 14 of this act,
which adds Section 19335 to the Business and Professions Code, thereby
imposes a limitation on the public’s right of access to the meetings of public
bodies or the writings of public officials and agencies within the meaning
of Section 3 of Article I of the California Constitution. Pursuant to that
constitutional provision, the Legislature makes the following findings to
demonstrate the interest protected by this limitation and the need for
protecting that interest:

The limitation imposed under this act is necessary for purposes of
compliance with the federal Health Insurance Portability and Accountability
Act of 1996 (42 U.S.C. Sec. 1320d et seq.), the Confidentiality of Medical
Information Act (Part 2.6 (commencing with Section 56) of Division 1 of
the Civil Code), and the Insurance Information and Privacy Protection Act
(Article 6.6 (commencing with Section 791) of Part 2 of Division 1 of the
Insurance Code).

SEC. 19. No reimbursement is required by this act pursuant to Section
6 of Article XIIIB of the California Constitution for certain costs that may
be incurred by a local agency or school district because, in that regard, this
act creates a new crime or infraction, eliminates a crime or infraction, or
changes the penalty for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition of a crime within
the meaning of Section 6 of Article XIII B of the California Constitution.

However, if the Commission on State Mandates determines that this act
contains other costs mandated by the state, reimbursement to local agencies
and school districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500) of Division 4 of Title 2 of the Government
Code.

SEC. 20. This act shall become operative only if Assembly Bill 266 and
Assembly Bill 243 of the 2015–16 Session are enacted and take effect on
or before January 1, 2016.

O
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income.  The end game is the sale.  If it's shut

down, you can't sell it, at least not without a fire

sale.

If I can get it operating and where it's

operating breaking even, then have you a more viable

asset to sell if you need money to be able to

enforce whatever you're going to enforce in your

decision.

MS. AUSTIN:  I -- from an expert's opinion,

I have to say that the sale of dispensaries in

San Diego county are -- is not relevant to whether

they're operating or not operating.  If they were

doing a lot of revenue, at least a million a month,

there would be a premium on it.  But the most recent

dispensary that hasn't even opened up yet,

doesn't -- hasn't finished its entitlement and

hasn't built out, sold for 7 million, Your Honor.

THE COURT:  I assume the license is what's

valuable.  

MS. AUSTIN:  The license is what's

valuable, Your Honor.

THE COURT:  And the last one sold for how

much?

MS. AUSTIN:  Seven million.

THE COURT:  Mr. Brinig, you're going to get

the last word, and then I'm going to move.  I mean,

I've got -- as you can see, I've got a whole

courtroom.  Anything you want to add?
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But I don't any money flowing any way for the next 

six days. I'm sure that can happen. 

MS. LEETHAM: And I only say that because 

the dispensary keeps very detailed logs of its -- so 

they can continue to run and manage --

THE COURT: I hope they make money. 

MS. LEETHAM: Me too. 

THE COURT: I think we all do. 

MR. GORIA: Just on that point, Your Honor, 

are you talking about no exchange of money other 

than in the regular course of business or nothing? 

THE COURT: I want nothing. 

want an electric bill paid. Nothing. 

I don't even 

In six days, 

the world won't end, until I can find out. 

Counsel, speak. You give me that look. 

MS. AUSTIN: I'm sorry, Your Honor. 

Because the dispensary runs on a limited amount of 

product in store for safety reasons, and so they 

regularly purchase product to put it in the store to 

sell. Over a weekend, that's a lot of -- could be 

a lot of product. 

THE COURT: Give me an idea. 

MS. AUSTIN: Hundred thousand dollars. 

THE COURT: Jeez. Seriously? 

MS. AUSTIN: Yes, Your Honor. 

THE COURT: I'm new to the business, 

Counsel. They sell $100,000 worth 

MS. AUSTIN: They could. It's a weekend, 
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so you never know on a weekend. 

Seriously? I may change my THE COURT: 

order a little bit. 

the table. 

They need product, this side of 

MS. LEETHAM: Well, and that's the problem 

with the dispensary is keeping some cohesiveness to 

it. It's been up. It's been down. 

THE COURT: Okay. Where does the hundred 

thousand dollars come from? 

MS. LEETHAM: The dispensary. It's all 

internal. So it's at this point, I think, starting 

to sustain itself now that we have the new operators 

in. So it's coming internally. It's accounted for 

too. 

MS. AUSTIN: It would be money they 

received from sales that would go back towards 

product. We could cap it -- I'd have to verify with 

our client, but I'm sure we could cap it a little 

bit lower if we had to. 

THE COURT: Give me a suggestion. 

MS. LEETHAM: I'd be more than happy to 

provide accounting for the limited number of days. 

THE COURT: I know, but I want to set a 

cap. See what she says. Give me a number. 

MS. LEETHAM: 80,000. 

THE COURT: Done. And, Counsel, so they 

can have $80,000 for the next eight days. 

Obviously, the business is booming, I sense, here. 
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SUPERIOR COURT OF CALIFORNIA 

COUN'IY OF SAN DIEGO 

10 CITY OF SAN DIEGO, a municipal 
corporation, 

11 

12 

13 v. 

Plaintiff, 

14 THE TREE CLUB COOPERATIVE, INC., a 
California corporation; 

15 JONAH McCLANAHAN, an individual; 
JOHN C. RAMISTELLA, an individual; 

16 JL 6th A VENUE PROPERTY, LLC, a 
California limited liability company; 

17 LAWRENCE E. GERACI, also known as 
LARRY GERACI, an individual; 

18 JEFFREY KACHA, an individual; and 
DOES 1 through 50, inclusive, 

Defendants. 

Case No. 37-2014-00020897-CU-MC-CTL 

JUDGE: RONAID S. PRAGER 

STIPULATION FOR ENTRY OF FINAL 
JUDGMENT AND PERMANENT 
INJUNCTION; JUDGMENf THEREON 
[CCP § 664.6] 

IMAGED FILE 

19 

20 

21 Plaintiff City of San Diego, a municipal corporation, appearing by and through its 

22 attorneys, Jan I. Goldsmith, City Attorney, and by Marsha B. Kerr, Deputy City Attorney, and 

23 Defendants JL 6th A VENUE PROPERTY, LLC, a California limited liability company; 

24 LAWRENCEE. GERACI, aka LARRY GERACI, an individual; andJEFFREYKACHA, an 

2S indi~dual, appearing by and through their attorney, Joseph S. Cannellino, enter into the 

26 following Stipulation for Entry of Final Judgment in full and final settlement of the above-

27 captioned case without trial or adjudication of any issue of fact or law, and agree that a final 

28 judgment may be so entered: 
L:\CEU'CASE.ZN\I 762.mklpleadings\Stip JL 6th, Kacha, • 1 
Geraci.docx 
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1 1. This Stipulation for Entry of Final Judgment (Stipulation) is executed between and 

2 among Plaintiff City of San Diego, a municipal corporation, and Defendants JL 6th A VENUE 

3 PROPERTY, LLC; LA WREN CE E. GERACI, aka LARRY GERACI; and JEFFREY KA CHA 

4 only, who are named parties in the above-entitled action ( collectively, ''Defendants"). 

5 2. The parties to this Stipulation are parties to a civil suit pending in the Superior Court 

6 of the State of California for the County of San Diego, entitled City of San Diego, a mzmicipal 

1 corporation v., The Tree Club Cooperative, Inc., a California corporation; Jonah McC/anahan, 

8 an individual,· John C. Ramistella, an individual; JL 6th Avenue Property, UC, a California 

9 limited liability company; Lawrence E. Geraci, also known as Larry Geraci, an individual,· 

10 Jeffrey Kacha, an individual; and DOES 1 through 50, inclusive, Case No. 37~2014-00020897-

11 CU-MC-CTL. This Stipulation does not affect City of San Diego v. Tyce/ Cooperative, Inc., et al., 

12 San Diego Superior Court case No. 37-2014-00025378-CU-MC-CTL, which is a separate case to 

13 be considered separately. 

14 3. The parties wish to avoid the burden and expense of further litigation and accordingly 

15 have determined to compromise and settle their differences in accordance with the provisions of 

16 this Stipulation. Neither this Stipulation nor any of the statements or provisions contained herein 

17 shall be deemed to constitute an admission or an adjudication of any of the allegations of the 

18 Complaint. The parties to this Stipulation agree to resolve this action in its entirety as to them and 

19 only them by mutually consenting to the entry of this Stipulation in its Entirety and Permanent 

20 Injunction by the Superior Court. 

21 4. The address where the tenant Defendants were maintaining a marijuana dispensary 

22 business is 1033 Sixth Avenue, San Diego, California, 92101, also identified as Assessor's Parcel 

23 Number 534-186-04-00 (PROPERTY). 

24 S. The PROPERTY is owned by JL 6th A VENUE PROPERTY, LLC (JL), according to 

25 San Diego County Recorder's Grant De_ed, Document No. 2012-0184893, recorded March 29, 

26 2012. Defendants GERACI and KACHA are members of JL and hereby certify they have 

27 authority to sign for and bind JL herein. 

28 I I I 
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1 

2 

3 

4 

5 

6. The legal description of the PROPERTY is: 

THE NORTH HALF OF LOT DIN BLOCK 34 OF HORTON'S ADDITION, IN THE 
CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, MADE 
BY L.L. LOCKLING FILED JUNE 21, 1871 IN BOOK 13, PAGE 522 OF DEEDS, IN 
THE OFFICE OF THE COUNTY OF SAN DIEGO COUNTY. 

7. This action is brought under California law and this Court has jurisdiction over the 

6 subject matter, the PROPERTY, and each of the parties to this Stipulation. 

7 

8 

INJUNCTION 

8. The provisions of this Stipulation are applicable to Defendants, their successors and 

9 assigns, agents, officers, employees, representatives, and tenants, and all persons, corporations or 

10 other entities acting by, through, under or on behalf of Defendants, and all persons acting in 

11 concert with or participating with Defendants with actual or constructive knowledge of this 

12 Stipulation and Injunction. Effective immediately upon the date of entry of this Stipulation, 

13 Defendants and all persons mentioned above are hereby enjoined and restrained pursuant to San 

14 Diego Municipal Code (SDMC) sections 12.0202 and 121.0311,. California Code of Civil 

15 Procedure section 526, and under the Court's inherent equity powers, from engaging in or 

16 performing, directly or indirectly, any of the following acts: 

17 a. Keeping, maintaining, operating, or allowing the operation of an unpermitted 

18 marijuana dispensary, collective or cooperative at the PROPER TY, including but not limited to, a 

19 marijuana dispensary, collective, or cooperative in violation of the San Diego Municipal Code. 

20 b. Defendants shall not be barred in the future from any legal and pennitted use of 

21 the PROPERTY. 

22 COMPLIANCE MEASURES 

23 

24 

DE.FENDANTS agree to do the following at the PROPERTY: 

9. Within 24 hours from the date of signing this StiBulation, cease maintainin~ 

25 operating, or allowing at the PROPERTY any commercial, retail, collective, cooP,erative, or 

26 groue establishment for the growth, storage, sale, or distnbution of marl ·uana, including but not 

27 limited to an marijuana dispensary, collective, or cooperative organized pursuant to the 

28 California Health and Safety Code. 
L:\CEU\CASE.ZN\1762,mk\pleadinSJ'.Slip JL 6th, Kacha, 3 
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1 10. The Parties· acknowledge that where local zoning ordinances allow the operation of a 

2 marijuana dispensary, collective or cooperative as a pennitted use in the City of San Diego, then 

3 Defendants will be allowed to operate or maintain a marijuana dispensary, collective or 

4 cooperative in the City of San Diego as authorized under the law after Defendants provide the 

5 following to Plaintiff in writing: 

6 

7 

a. Proof that the business location is in compliance with the ordinance; and 

b. Proof that any required pennits or licenses to operate a marijuana dispensary, 

8 collective or cooperative have been obtained from the City of San Diego as required by the 

9 SDMC. 

11. H the marijuana dispensary that is operating at the PROPERTY, including but 

11 not limited to, The Tree Club Cooperative, Inc., Jonah McClanahan and John C. 

12 Ramistella, does not agree to immediately voluntarily vacate the premises, then within 24 

13 hours from the date of signing this Stipulation, DEFENDANTS shall in good faith use all legal 

14 remedies available to evict the marijuana dispensary business known as The Tree Club 

15 Cooperative, Inc., Jonah McClanahan and John C. Ramistella or the appropriate party responsible 

16 for the leasehold and operation of the marijuana dispensary, including but not limited to, 

17 prosecuting an unlawful detainer action. 

18 12. Within 24 hours from the date ofsigning this Stipulation, remove all signage from 

19 the exterior of the premises advertising a marijuana dispensary, including but not limited to, 

20 signage advertising The Tree Club Cooperative. 

21 13. Within 24 hours from the date of signing this Stipulation, post a sign for a 

22 minimum of 60 calendar days, conspicuously visible :from the exterior of the PROPER1Y stating 
I 

23 in large bold font and capital letters that can be seen ftom the public right way, that ''The Tree 

24 Club Cooperative" is permanently closed and that there is no dispensary operating at this address. 

25 14. Allow personnel from the City of San Diego access to the PROPERTY to inspect for 

26 compliance upon 24-hour verbal or written notice. Inspections shall occur between the hours of 

27 8:00 a.m. and 5:00 p.m. 

28 
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1 15. When this Stipulation has been filed with the Court, Jeffrey Kacha will personally 

2 pick up a conformed copy of the Stipulation and Order from the Office of the City Attorney. He 

3 or his attorney will contact the City's investigator, Connie Johnson, at 619-533-5699 within 15 

4 days of the filing of this Stipulation to set a time for Mr. Kacha to pick up the conformed copy. 

5 MONETARY RELIEF 

6 16. Within 15 calendar days from the date of signing this Stipulation, Defendants 

7 shall pay Plaintiff City of San Diego, for Development Services Department, Code Enforcement 

8 Section's investigative costs, the amount of$281.93. Payment shall be in the fonn of a certified 

9 check, payable to the "City of San Diego," and shall bein full satisfaction of all costs associated 

10 with the City's investigation of this action to date. The check shall be mailed or personally 

11 delivered to the Office of the City Attorney, 1200 Third Avenue, Suite 700, San Diego, CA 

12 92101, Attention: Marsha B. Kerr. 

13 1 7. Commencing within 30 days of signing this Stipulation, Defendants shall pay to 

14 Plaintiff City of San Diego civil penalties in the amount of $25,000, pursuant to SDMC section 

15 12.0202(b) in full satisfaction of all claims against Defendants arising from any of the past 

16 violations alleged by Plaintiff in this action. $19,000 of these penalties is immediately 

17 suspended. These suspended penalties shall only be imposed if Defendants fail to comply with 

18 the tenns of this Stipulation. Plaintiff City of San Diego agrees to notify Defendants in writing if 

19 imposition of the penalties will be sought by Plaintiff and on what basis. Civil penalties in the 

20 amount of$6,000 shall be paid in 15 monthly installments of $400.00 each, at 30-day intervals 

21 following the date of the first payment as specified above~ in the fonn of a certified check, 

22 payable to the "City of San Diego," and delivered to the Office of the City Attorney, Code 

23 Enforcement Unit, 1200 Third Avenue, Suite 700, San Diego, California 92101, Attention: 

24 Marsha B. Kerr. 

25 

26 

ENFORCEMENT OF JUDGMENT 

18. In the event of default by Defendants as to any amount due under this Stipulation, the 

27 entire amount due shall be deemed immediately due and payable as penalties to the City of San 

28 Diego, and Plaintiff shall be entitled to pursue any and all remedies provided by law for the 
L:\CEU\CASE.ZN\1762.mk\pleadinp'.Slip IL 61b, Xacha, 5 
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1 enforcement of this Stipulation. Further, any amount in default shall bear interest at the prevailing 

2 legal rate from the date of default until paid in full. 

3 19. Nothing in this Stipulation shall prevent any party from pursuing any remedies as 

4 provided by law to subsequently enforce this Stipulation or the provisions of the SDMC, 

5 including criminal prosecution and civil penalties that may be authorized by the court according 

6 to the SDMC at a cwnulative rate of up to $2,500 per day per violation. 

7 20. Defendants agree that any act, intentional or negligent, or any omission or failure by 

8 their contractors, successors, assigns, partners, members, agents, employees or representatives to 

9 comply with the requirements set forth in Paragraphs 8~ 17 above will be deemed to be the act, 

10 omission, or failure of Defendants and shall not constitute a defense to a failure to comply with 

11 any part of this Stipulation. Further, should any dispute arise between any contractor, successor, 

12 assign, partner, member, agent, employee or representative of Defendants for any reason, 

13 Defendants agree that such dispute shall not constitute a defense to any failure to comply with 

14 any part of this Stipulation, nor justify a delay in executing its requirements. 

15 RETENTION OF JURISDICTION 

16 21. The Court will retain jurisdiction for the purpose of enabling any of the parties to this 

17 Stipulation to apply to this Court at any time for such order or directions that may be necessary or 

18 appropriate for the construction, operation or modification of the Stipulation, or for the 

19 enforcement or compliance therewith, pursuant to Code of Civil Procedure 664.6. 

20 

21 

RECORDATION OF JUDGMENT 

22. A certified copy of this Judgment shall be recorded in the Office of the San Diego 

22 County Recorder pursuant to the legal description of the PROPERTY. 

23 KNOWLEDGE AND ENTRY OF JUDGMENT 

24 23. By signing this Stipulation, Defendants admit personal knowledge of the terms set 

25 forth herein. Service by mail shall constitute sufficient notice for all purposes. 

26 I I I 

27 

28 
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1 24. The clerk is ordered to immediately enter this Stipulation. 

2 rr IS SO STIPULATED. 

4 

5 

6 

7 

8 

9 

10 
11 

12 

13 

14 

15 

16 

17 

18 

19 

10 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: <!)C4s 2--J J ,2014 

Dated: /{J - L f - { 'I 2014 

II I 

L:~762..mk'tl~ 1L611l,X.W, 7 
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JAN I. GOLDSMITH, City Attorney 

~llrUM--
Marsha B. Kerr 
Deputy Citv Attomev 

Attorneys for Plaintiff 

' 
:wrence E. Geraci ska Larry Geraci, an 

individual 

Defendants JL ~ Avenue Property, LLC, 
Lawrence B. Gcmci aka. Lany Geraci and 
Jeffrey Ka.cha 
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1 

2 

ORDER 

Upon the stipulation of the parties hereto and upon their agreement to entry of this 

3 Stipulation without trial or adjudication of any issue of fact or law herein, and good cause 

4 appearing therefor, IT IS SO ORDERED, ADJUD'i,,· AND DECREED. 

1 5 1 f 

1r1t!l l ·1 11-+-----
6 Dated: I0/"'-7/l"I 
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22 

23 

24 

25 

26 

27 

• 

28 37-2014-00020897-CU-MC-CTL 
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E I L E D 
C1erk of the superior court F I L 

_JUN 1 7 2015 
C~rkot11,a C 0 

Super/or Court 

JUN 1 7 2015 
By; H. CHAVARIN 

, i 5 JU" 1 .• ,. Oep~tv, ... n 1 Pit l•J"f 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 

10 CITY OF SAN DIEGO, a municipal 
corporation, 

11 

12 

13 
v. 

Plaintiff, 

Case No. 37-2015-00004430-CU-MC-CTL 

STIPULATION FOR ENTRY OF FINAL 
JUDGMENT AND PERMANENT 
INJUNCTION; JUDGMENT THEREON 
[CCP § 664.6] 

CCSQUARED WELLNESS COOPERATIVE, IMAGED FILE 
14 a California corporation; 

BRENT MESNICK, an individual; 
15 JL INDIA STREET, LP, formerly known as JL 

INDIA STREET, LLC; 
16 JEFFREY KA CHA, an individual; and 

DOES 1 through 50, inclusive, 
17 

18 

19 

20 

Defendants. 

1. Plaintiff; City of San Diego, a municipal corporation, appearing by and through its 

21 attorneys, Jan I. Goldsmith, City Attorney, and Marsha Kerr, Deputy City Attorney; and 

22 Defendants, JL INDIA STREET, LP, formerly known as JL INDIA STREET, LLC; JEFFREY 

23 KA CHA; and LAWRENCE E. GERACI, aka LARRY GERACI (Doe 1) ( collectively, 

24 "Defendants"), appearing by and through their attorney, Joseph Carmellino, Esq., enter into the 

25 following Stipulation for Entry of Final Judgment (Stipulation) in full and final settlement of the 

26 above-captioned case without trial or adjudication of any issue of fact or law, and agree that a 

27 final judgment may be so entered. 

28 I I I 
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1 2. The parties to this Stipulation are parties in two civil actions pending in the Superior 

2 Court of the State of California for the County of San Diego. It is the intention of the parties that 

3 the terms of this Stipulation constitute a global settlement of the following cases: 

4 a. City of San Diego v. CCSquared Wellness Cooperative, et al., Case No. 37-2015-

5 00004430-CU-MC-CTL. 

6 b. City of San Diego v. LMJ 35th Street Property LP, et al., Case No. 37-2015-

7 000000972. 

8 3. The parties wish to avoid the burden and expense of further litigation and accordingly 

9 have determined to compromise and settle their differences in accordance with the provisions of 

10 this Stipulation. Neither this Stipulation nor any of the statements or provisions contained herein 

11 shall be deemed to constitute an admission or an adjudication of any of the allegations of the 

12 Complaint. The parties to this Stipulation agree to resolve this action in its entirety as to them and 

13 only them by mutually consenting to the entry of this Stipulation in its Entirety and Permanent 

14 Injunction by the Superior Court. 

15 4. The address where the Defendants were maintaining a marijuana dispensary business 

16 at all times relevant to this action is 3505 Fifth Avenue, San Diego, also identified as Assessor's 

17 Parcel Number 452-407-17-00 (PROPERTY). The PROPERTY is currently owned by JL INDIA 

18 STREET, LP, formerly known as JL INDIA STREET, LLC. 

19 

20 

21 

22 

5. The legal description of the PROPERTY is: 

Lot 3 in block 45 ofloma grande, in the city of San Diego, County of San 
Diego, State of California, according to Map thereof No. 692, filed in the 
Office of the County Recorder of San Diego County, November 23, 1891. 

6. This action is brought under California law and this Court has jurisdiction over the 

23 subject matter, the PROPERTY, and each of the parties to this Stipulation. 

24 

25 

INJUNCTION 

7. The provisions of this Stipulation are applicable to Defendants, their successors and 

26 assigns, agents, officers, employees, representatives, and tenants, and all persons, corporations or 

27 other entities acting by, through, under or on behalf of Defendants, and all persons acting in 

28 concert with or participating with Defendants with actual or constructive knowledge of this 
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1 Stipulation and Injunction. Effective immediately upon the date of entry of this Stipulation, 

2 Defendants and all persons mentioned above are hereby enjoined and restrained pursuant to San 

3 Diego Municipal Code (SDMC) sections 12.0202 and 121.0311, California Code of Ci vii 

4 Procedure section 526, and under the Court's inherent equity powers, from engaging in or 

5 perfonning, directly or indirectly, any of the following acts: 

6 Keeping, maintaining, operating or allowing any commercial, retail, collective, 

7 cooperative or group establishment for the growth, storage, sale or distribution of marijuana, 

8 including, but not limited to, any marijuana dispensary, collective or cooperative organized 

9 anywhere in the City of San Diego without first obtaining a Conditional Use Pennit pursuant to 

10 the San Diego Municipal Code. 

11 

12 

13 

17 

COMPLIANCE MEASURES 

DEFENDANTS agree to do the following at the PROPERTY: 

8. Irnrnediatelr cease maintaining, operating, or allowing any commercial, retail, 

collective, COOP-erative, or grouP- establishment for the growth, storage, sale, or distribution of 

marijuana, including but not limited to any marijuana dispensary, collective, or cooperative 

organized pursuant to the California Health and Safety Code. 

9. The Parties acknowledge that where local zoning ordinances allow the operation of a 

18 marijuana dispensary, collective or cooperative as a pennitted use in the City of San Diego, then 

19 Defendants will be allowed to operate or maintain a marijuana dispensary, collective or 

20 cooperative in the City of San Diego as authorized under the law after Defendants provide the 

21 following to Plaintiff in writing: 

22 a. Proof that the business location is in compliance with the ordinance; and 

23 b. Proof that any required pennits or licenses to operate a marijuana dispensary, 

24 collective or cooperative have been obtained from the City of San Diego as 

25 required by the SDMC. 

26 10. Within 24 hours from the date of signing this Stipulation, remove all signage from 

27 the exterior of the premises advertising a marijuana dispensary, including but not limited to, 

28 signage advertising CCSquared Wellness Cooperative or CCSquared Storefront. 
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1 11. No later than 48 hours from signing this Stipulation cease advertising on the 

2 internet, magazines or through any other medium the existence of CCSquared Wellness 

3 Cooperative or CCSquared Storefront at the PROPERTY. 

4 12. No later than 48 hours from signing this Stipulation remove all fixtures, items and 

5 property associated with a marijuana dispensary business from the PROPERTY. 

6 13. Within one week of signing this Stipulation, Defendant will contact City zoning 

7 investigator Leslie Sennett at 619-236-6880 to schedule an inspection of the PROPERTY. 

8 

9 

MONETARY RELIEF 

14. Defendants, jointly and severally, shall pay Plaintiff City of San Diego, for 

10 Development Services Department, Code Enforcement Section's investigative costs, the amount 

11 of$2,438.03. All other attorney fees and costs expended by the parties in the above-captioned 

12 case are waived by the parties. The parties agree that payment in full of the monetary amount 

13 referenced as investigative costs is applicable to and satisfies payment of investigative costs for 

14 both cases referenced in paragraph 2 above. 

15 15. Defendants shall jointly and severally pay to Plaintiff City of San Diego civil penalties 

16 in the amount of $75,000, pursuant to SDMC section 12.0202(b) in full satisfaction of all claims 

17 against Defendants arising from any of the past violations alleged by Plaintiff in this action. 

18 $37,500 of these penalties is immediately suspended. Payment in the amount of$37,500 in 

19 civil penalties plus $2438.03 in investigative costs referenced in paragraph 14, totaling 

20 $39,938.03, shall be made in 24 monthly installments of $1,664.09 each beginning on or before 

21 June 5, 2015, and continuing on the fifth of each successive month until paid in full. Receipt of 

22 Defendants' initial monthly payment of$1,664.09 on June 4, 2015 is acknowledged. The parties 

23 agree that payment in full of the monetary amounts referenced as civil penalties is applicable to 

24 and satisfies payment of civil penalties for both of the cases referenced in paragraph 2 above. All 

25 payments shall be made in the form of a certified check payable to the "City of San Diego," and 

26 shall be mailed or personally delivered to the Office of the City Attorney, 1200 Third Avenue, 

27 Suite 700, San Diego, CA 92101, Attention: Marsha B. Kerr. 

28 / / / 
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1 16. The suspended penalties shall only be imposed if Defendants fail to comply with the 

2 terms ofthis Stipulation. Plaintiff City of San Diego agrees to notify Defendants in writing if 

3 imposition of the penalties will be sought by Plaintiff and on what basis. 

4 

5 

ENFORCEMENT OF JUDGl\iENT 

17. In the event of default by Defendants as to any amount due under this Stipulation, the 

6 entire amount due shall be deemed immediately due and payable as penalties to the City of San 

7 Diego, and Plaintiff shall be entitled to pursue any and all remedies provided by law for the 

8 enforcement of this Stipulation. Further, any amount in default shall bear interest at the prevailing 

9 legal rate from the date of default until paid in full. Service by mail shall constitute sufficient 

IO notice for all purposes. 

11 18. Nothing in this Stipulation shall prevent any party from pursuing any remedies as 

12 provided by law to subsequently enforce this Stipulation or the provisions of the SDMC, 

13 including criminal prosecution and civil penalties that may be authorized by the court according 

14 to the SDMC at a cumulative rate ofup to $2,500 per day per violation occurring after the 

15 execution of this Stipulation. 

16 19. Defendants agree that any act, intentional act, omission or failure by their contractors, 

17 successors, assigns, partners, members, agents, employees or representatives on behalf of 

18 Defendants to comply with the requirements set forth in Paragraphs 7-15 above will be deemed to 

19 be the act, omission, or failure of Defendants and shall not constitute a defense to a failure to 

20 comply with any part of this Stipulation. Further, should any dispute arise between any 

21 contractor, successor, assign, partner, member, agent, employee or representative of Defendants 

22 for any reason, Defendants agree that such dispute shall not constitute a defense to any failure to 

23 comply with any part of this Stipulation, nor justify a delay in executing its requirements. 

24 

25 20. 

RETENTION OF JURISDICTION 

The Court will retain jurisdiction for the purpose of enabling any of the parties to 

26 this Stipulation to apply to this Court at any time for such order or directions that may be 

27 necessary or appropriate for the construction, operation or modification of the Stipulation, or for 

28 the enforcement or compliance therewith, pursuant to Code of Civil Procedure 664.6. 
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RECORDA Tl ON OF JUDGME~T 

2 21 This Stipul,ttion shall not be recorded unless there is !ln uncured breach of the tem1s 

3 herein , in ,,.,·hich instance a cert ified copy or this Stipulation and Judgment may be recorded in the 

4 Orfice of the San Diego Coun1y Recorder pursuan1 Lo Lhc legal descript ion or the PROPERTY. 

5 I<NOWLEDGE AND ENTRY OF .JUDGMEYf 

6 22. By signing this Stipulalion, Defendants admit personal knowledge or the terms set 

7 forth herein. Service by regular mail shall constitute sufficic111 noticc for all purposes. 

8 23. The clerk is ordered to immediately enter this Stipulation. 

9 IT IS SO STIP 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

,-_::, 

26 

27 

28 

//I 

Dated: __ (o~-_\_() ___ , 20 I 5 

{_g~\D Dated: ________ , 2015 

Dated: £___,~..,_' ____ ___,, 2015 

JAN 1. GOLDSMITH, City Auomcy 

By~!!?~ 
Marsha 8 . Kerr 
Deputy City Aftomcy 

Attorneys for Plaintiff 

JL fNDIA STREET, LP, f ly known as JL 
INDIA STREET, LLC 

Lb---,.-/ 
~~ I ~ ;-u;--a: ~/ ~ Wtl.!fA 

,__./~vrcncc E. Geraci, aka Larry Geraci, an 
individual 
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3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
Dated: 

By,::7TosphS~ 
Attorney for Defendants Jeffrey Kacha and 
JL India Street LP, formerly known as JL 
India Street, LLC 

JUDGMENT 

Upon the stipulation of the parties hereto and upon their agreement to entry of this 

appearing therefor, IT IS SO ORD ERE 

Dated: b/ /1-~){ JOHN S. MEYER ----
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1 FERRIS & BRITTON 
A Professional Corporation· 

2 Michael R. Weinstein (SBN 106464) 

3 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 

4 Telephone: (619) 233-3131 
Fax: (619) 232-9316 

5 mweinstein@ferrisbritton.com 

6 
stoothacre@ferrisbritton.com 

ELECTROHICALL Y FILED 
Superior Court of California, 

County of San Diego 

0212712018 at 04:40 :00 PM 

Cleric of the Superior Court 
By Ines Quirarte, Deputy Cleric 

7 
Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY 

8 

9 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

10 LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73

DECLARATION OF LARRY GERACI IN 
SUPPORT OF MOTION BY 
PLAINTIFF/CROSS-DEFENDANT 
LARRY GERACI FOR A PRELIMINARY 
INJUNCTION OR OTHER ORDER TO 
COMPEL ACCESS TO THE SUBJECT 
PROPERTY FOR SOILS TESTING 

[IMAGED FILE] 

Hearing Date: 
Hearing Time: 
Department: 

Complaint Filed: 
Trial Date: 

March 23, 2018 
9:00 a.m. 
C-73

March 21, 2017 
May 11, 2018 

23 I, Larry Geraci, declare: 

24 1. I am an adult individual residing in the County of San Diego, State of California, and I

25 am one of the real parties in interest in this action. I have personal knowledge of the foregoing facts 

26 and if called as a witness could and would so testify. 

27 2. In approximately September of 2015, I began lining up a team to assist in my efforts to

28 develop and operate a Medical Marijuana Consuqier Cooperative (MMCC) business (aka a medical 
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1 marijuana dispensary) in San Diego County. At the time I had not yet identified a property for the 

2 MMCC business. I hired a consultant, Neal Dutta of Apollo Realty, to help locate and identify 

3 potential property sites for the business. I hired a design professional, Abbay Schweitzer of TECHNE. 

4 I hired a public affairs and public relations consultant with experience in the industry, Jim Bartell of 

5 Bartell & Associates. And I hired a land use attorney, Gina Austin of Austin Legal Group. 

6 3. The search to identify potential locations for the business took some time as there are a 

7 number of requirements that had to be met. For example: a) only four (4) MMCCs are allowed in a 

8 City Council District; b) MMCCs are not allowed within 1,000 feet of public parks, churches, child 

9 care centers, playgrounds, City libraries, minor-oriented facilities, other MMCCs, residential facilities, 

10 or schools; c) MMCCs are not allowed within 100 feet of a residential zone; and d) the zoning had to be 

11 proper as MMCC's are allowed only in certain zones. In approximately June 2016, Neal Dutta 

12 identified to me real property owned by Darryl Cotton located at 6176 Federal Blvd., City of San 

13 Diego, San Diego County, California, Assessor's Parcel No. 543-020-02-00 (the "Property") as a 

14 potential site for acquisition and development for use and operation as a MMCC. And in 

15 approximately mid-July 2016 Mr. Dutta put me in contact with Mr. Cotton and I expressed my interest 

16 to Mr. Cotton in acquiring his Property if our further investigation satisfied us that the Property might 

17 meet the requirements for an MMCC site. 

18 4. For several months after the initial contact, my consultant, Jim Bartell, investigated 

19 issues related to whether the location might meet the requirements for an MMCC site, including zoning 

20 issues and issues related to meeting the required distances from certain types of facilities and residential 

21 areas. For example, the City had plans for street widening in the area that potentially impacted the 

22 ability of the Property to meet the required distances. Although none of these issues were resolved to a 

23 certainty, I determined that I was still interested in acquiring the Property. 

24 5. Thereafter I approached Mr. Cotton to discuss the possibility of my purchase of the 

25 Property. Specifically, I was interested in purchasing the Property from Mr. Cotton contingent upon 

26 my obtaining approval of a Conditional Use Permit ("CUP") for use as a MMCC. As the purchaser, I 

27 was willing to bear the substantial expense of applying for and obtaining CUP approval and understood 

28 that if CUP approval was not obtained the purch~ would not be conswnmated and I would lose my 
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1 investment. And I was willing to pay a price for the Property based on what I anticipated it might be 

2 worth if such approval was obtained. Mr. Cotton told me that he was willing to make the purchase and 

3 sale conditional upon CUP approval because if the condition was satisfied he would be receiving a 

4 much higher price than the Property would be worth in the absence of its approval for use as a medical 

5 marijuana dispensary. We agreed on a down payment of $10,000.00 and a purchase price of 

6 $800,000.00. On November 2, 2016, Mr. Cotton and I executed a written purchase and sale agreement 

7 for my purchase of the Property from him on the terms and conditions stated in the agreement 

8 (hereafter the "Nov 2nd Written Agreement"). A true and correct copy of the Nov 2nd Written 

9 Agreement, which was executed before a notary, is attached as Exhibit 2 to the Notice of Lodgment by 

10 Plaintiff/Cross-Defendant, Larry Geraci, in Support of Motion for a Preliminary Injunction or Other 

11 Order to Compel Access to the Subject Property for Soils Testing (hereinafter the "Geraci NOL"). I 

12 tendered the $10,000 deposit to Mr. Cotton the receipt of which he acknowledged in the Nov 2nd 

13 Written Agreement. 

14 6. Prior entering into the Nov 2nd Written Agreement, Darryl Cotton and I discussed the 

15 CUP application and approval process and that his consent as property owner would be needed to 

16 submit with the ~UP application. I discussed with him that my assistant Rebecca Berry would act as 

17 my authorized agent to apply for the CUP on my behalf. Mr. Cotton agreed to Ms. Berry serving as the 

18 Applicant on my behalf to attempt to obtain approval of a CUP for the operation of a MMCC or 

19 marijuana dispensary on the Property. On October 31, 2016, as owner of the Property, Mr. Cotton 

20 signed Form DS-318, the Ownership Disclosure Statement for a Conditional Use Permit, by which he 

21 acknowledged that an application for a permit (CUP) would be filed with the City of San Diego on the 

22 subject Property with the intent to record an encumbrance against the property. The Ownership 

23 Disclosure Statement was also signed by my authorized agent and employee, Rebecca Berry, who was 

24 serving as the CUP applicant on my behalf. A true and correct copy of the Ownership Disclosure 

25 Statement signed on October 31, 2016, by Darryl Cotton and Rebecca Berry is attached as Exhibit 1 to 

26 the Geraci NOL. Mr. Cotton provided that consent and authorization as we had discussed that approval 

27 of a CUP would be a condition of ~e purchase and sale of the Property. 

~ 3 
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1 7. As noted above, I had already put together my team for the MMCC project. My design 

2 professional, Abhay Schweitzer, and his firm, TECHNE, is and has been responsible for the design of 

3 the Project and the CUP application and approval process. Mr. Schweitzer was responsible for 

4 coordinating the efforts of the team to put_ together the CUP Application for the MMCC at the Property 

5 and Mr. Schweitzer has been and still is the principal person involved in dealings with the City of San 

6 Diego in connection with the CUP Application approval process. Mr. Schweitzer's declaration 

7 (Declaration of Abhay Schweitzer in Support of Motion by Plaintiff/Cross-Defendant, Larry Geraci, for 

8 a Preliminary Injunction or Other Order to Compel Access to the Subject Premises for Soils Testing 

9 dated February 27, 2018) has been submitted concurrently herewith and describes in greater detail the 

10 CUP Application submitted to the City of San Diego, which submission included the Ownership 

11 Disclosure Statement signed by Darryl Cotton and Rebecca Berry. 

12 8. After we signed the Nov 2nd Written Agreement for my purchase of the Property, Mr. 

13 Cotton immediately began attempts to renegotiate our deal for the purchase of the Property. To be 

14 clear, prior to signing the Nov 2nd Written Agreement, Mr. Cotton expressed a desire to participate in 

15 different ways in the operation of the future MMCC business at the Property. Mr. Cotton is a 

16 hydroponic grower and purported to have useful experience he could provide regarding the operation of 

17 such a business. Prior to signing the Nov 2nd Written Agreement we had preliminary discussions 

18 related to his desire to be involved in the operation of the business (not related to the purchase of the 

19 Property) and we discussed the possibility of compensation to him ( e.g., a percentage of the net profits) 

20 in exchange for his providing various services to the business-but we never reached an 

21 agreement as to those matters related to the operation of my future MMCC business. Those discussions 

22 were not related to the purchase and sale of the Property, which we never agreed to amend or modify. 

23 After the November 2nd Written Agreement was signed, we had further discussions about this but 

24 those discussions broke down because Mr. Cotton made what I believe were demands for excessive 

25 compensation and even ownership of the business. I did not want to pay what he demanded for the 

26 services he might offer. He kept demanding more and more and I decided that I did not want him to 

27 have any involvement in the future business to be operated at the Property, let alone as a partner or 

28 4 
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1 owner. I told him I did not want him as a partner in my business and we never reached any agreement 

2 on his involvement in the marijuana dispensary business to be operated at the Property. 

3 9. Mr. Cotton was extremely unhappy with my refusal to accede to his demands and the 

4 failure to reach agreement regarding his possible involvement with the operation of the business to be 

5 operated at the Property and my refusal to modify or amend the terms and conditions we agreed to in 

6 the Nov 2nd Written Agreement regarding my purchase from him of the Property. Mr. Cotton made 

7 clear that he had no intention of living up to and performing his obligations under the Agreement and 

8 affirmatively threatened to take action to halt the CUP application process. 

9 10. Mr. Cotton thereafter made good on his threats. On the morning of March 21, 2017, Mr. 

10 Cotton had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of 

11 processing the CUP Application, regarding Mr. Cotton's interest in withdrawing the CUP Application. 

12 That discussion is confirmed in an 8:54 a.m. e-mail from Ms. Tirandazi to Mr. Cotton with a cc to 

13 Rebecca Berry. A true and correct copy of that March 21, 2017, at 8:54 a.m. e-mail is attached as 

14 Exhibit 3 to the Geraci NOL. 

15 11. That same day, March 21, 2017, at 3: 18 p.m. Mr. Cotton emailed me, reinforcing that he 

16 would not honor the Nov 2nd Written Agreement. In his email he stated that I had no interest in his 

17 property and that "I will be entering into an agreement with a third party to sell my property and they 

18 will be taking on the potential costs associated with any litigation arising from this failed agreement 

19 with you. A true and correct copy of that March 21, 2017, at 3: 18 p.m. e-mail is attached as Exhibit 4 

20 to the NOL. 

21 12. Four minutes later that same day, at 3:25 p.m., Mr. Cotton e-mailed Ms. Tirandazi at the 

22 City, with a cc to both me and Rebecca Berry, stating falsely to Ms. Tirandaii: " ... the potential buyer, 

23 Larry Gerasi [sic] (cc' ed herein), and I have failed to finalize the purchase of my property. As of today, 

24 there are no third-parties that have any direct, indirect or contingent interests in my property. The 

25 application currently pending on my property should be denied because the applicants have no legal 

26 access to my property. A true and correct copy of that March 21, 2017, at 3:25 p.m. e-mail is attached 

27 as Exhibit 5 to the NOL. Mr. Cotton's email was false as we had a signed agreement for the purchase 

28 and sale of the Property- the Nov 2nd Written Agr~ment. 
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1 13. Fortunately, the City determined Mr. Cotton did not have the authority to withdraw the 

2 CUP application without the consent of the Applicant (Rebecca Berry, my authorized agent). 

3 14. Due to Mr. Cotton's clearly stated intention to not perform his obligations under the 

4 written Agreement and in light of his affinnativ'e steps taken to attempt to withdraw the CUP 

5 application, I went forward on March 21, 2017, with the filing ofmy lawsuit against Mr. Cotton to 

6 enforce the Nov 2nd Written Agreement. 

7 15. Since the March 21, 2017 filing of my lawsuit, we have continued to diligently pursue 

8 our CUP Application and approval of the CUP. Despite Mr. Cotton's attempts to withdraw the CUP 

9 application, we have completed the initial phase of the CUP process whereby the City deemed the CUP 

10 application complete (although not yet approved) and determined it was located in an area with proper 

11 zoning. We have not yet reached the stage of a formal City hearing and there has been no final 

12 determination to approve the CUP. The current status of the CUP Application is set forth in the 

13 Declaration of Abhay Schweitzer. 

14 16. • •Mr.Cotton also has made good on the statement in his March 21, 2017, at 3:18 p.m. 

15 email (referenced in paragraph 11 above - see Exhibit 4 to NOL) stating that he would be "entering 

16 into an agreement with a third party to sell my property and they will be taking on the potential costs 

17 associated with any litigation arising from this failed agreement with you. We have learned through 

18 documents produced in my lawsuit that well prior to March 21, 2017, Mr. Cotton had been negotiating 

19 with other potential buyers of the Property to see if he could get a better deal than he 

20 had agreed to with me. As of March 21, 2017, Cotton had already entered into a real estate purchase 

21 and sale agreement to sell the Property to another person, Richard John Martin II. 

22 17. During the last approximately 16 months we have diligently pursued the processing of 

23 the CUP Application at great effort and expense. I have incurred substantial expenses to date in excess 

24 of $150,000.00 in pursuing the MMCC project and the related CUP application. 

25 18. I have been advised by Abbay Schweitzer that another issue has recently arisen in 

26 connection with the processing of the CUP Application and our attempts to obtain approval of 

27 and issuance of the CUP, namely, we have been required by the City to perform soils testing at 

28 the Subject Property. To conduct the soils testil\; we are required to file a permit with the San 
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1 Diego County Department of Environmental Health because the exploratory borings exceed 20 

2 feet below ground surface. To obtain the permit we must include a signed Property Owner 

3 Consent form evidencing consent by the property owner, Darryl Cotton. In late January I was 

4 advised by my counsel that Darryl Cotton had agreed to allow access to the property to conduct the 

5 soils testing analysis. 

6 19. As the required soils testing analysis needs to be performed by an engineering company, 

7 Abbay Schweitzer has, on behalf of myself and my agent, Rebecca Berry, contracted with SCST, Inc. a 

8 professional engineering firm headquartered in San Diego to conduct the soils testing analysis. Mr. 

9 Schweitzer has advised me that SCST is comprised of over 130 professionals who provide geotechnical 

10 engineering, environmental science & Engineering, special inspection & materials testing, and facilities 

11 consulting service, and that SCST is comprised of skilled geotechnical engineers, civil and 

12 environmental engineers, environmental scientists, engineering geologists, multi-credential inspectors 

13 and technicians. 

14 20. Abhay Schweitzer has further advised me that the soils testing analysis to be performed 

15 by SCST necessitates drilling down more than 20 feet below the swface and that, whenever exploratory 

16 borings exceed 20 feet below ground surface, a pennit is required to be filed with the San Diego 

17 County Department of Environmental Health which in turn requires the property owner to sign a 

18 Property Owner Consent form. I am informed by Mr. Weinstein, counsel for Mr. Geraci and Ms. 

19 Berry, that Mr. Weinstein provided the Property Owner Consent form to Mr. Cotton to sign but Mr. 

20 Cotton has not signed and returned the form. This action by the property owner, Mr. Cotton, is 

21 directly interfering with our attempts to obtain the necessary Conditional Use Permit by 

22 preventing the completion of the soils testing which is necessary to satisfy this requirement being 

23 imposed by the City to obtain the Conditional Use Permit. 

24 21. SCST cannot conduct the required soils testing analysis without the consent of Darryl 

25 Cotton, the property owner, on the Property Owner Consent form, and without access to the Property to 

26 conduct the soils testing. I understand from Mr. Schweitzer that once Mr. Cotton has signed that form 

27 and SCST is allowed access to the Property, SCST will conduct the required soils testing and submit 

28 the results to the City. 7 
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1 I declare under penalty of perjury under the laws of the State of California that the foregoing is 

2 true and correct. Executed this '.t}day of February, 2018. 

3 
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17 
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23 

24 

25 

26 

27 

28 

( 

8 

DECLARATION OF LARRY GERACI MOTION BY PLAINTIFF/CROSS-DEFENDANT 
LARRY GERACI FOR A PRELIMINARY INJUNCTION OR OTHER ORDER TO COMPEL 

ACCESS TO THE SUBJECT PROPERTY FOR SOILS TESTING 
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City of San Diego

lPntsr Owners hip Disclosure
San Diego CA 92101 St
619 446-5000

Approval Type Check appropriate box for type of approval requested fl Neighborhood Use Permit fl Coastal Development Permit

Neighborhood Development Permit Site Development Permit Planned Development Permit Conditional Use Permit

Variance fl Tentative Map Vesting Tentative Map Map Waiver Land Use Plan Amendment Other

Project Title Project No For City Use Only

Federal Blvd MMCC
Project Address

6176 Federal Blvd San Diego CA 92114

Part To be completed when property is held by Individuals

By signing the Ownership Disclosure Statement the owners acknowledge that an application for permit map or other matter as identified

above will be filed with the City of San Diego on the subject oroperty with the intent to record an encumbrance against the property Please list

below the owners and tenants if applicable of the above referenced property The list must include the names and addresses of all persons

who have an interest in the property recorded or otherwise and state the type of property interest e.g tenants who will benefit from the permit all

individuals who own the property signature is recuired of at least one of the property owners Attach additional pages if needed signature

from the Assistant Executive Director of the San Diego Redevelopment Agency shall be required for all project parcels for which Disposition and

Development Agreement DDA has been approved executed by the City Council Note The applicant is responsible for notifying the Project

Manager of any changes in ownership during the time the application is being processed or considered Changes in ownership are to be given to

the Project Manager at least thirty days prior to any public hearing on the subject property Failure toprovide accurate and current ownership

information could result in delay in the hearing process

Additional pages attached Yes No

Name or Inclrvrciual type or print

Darryl Cotton

Owner fl TenanflLessee Redevelopment Agency

Street Address

6176 Federal Blvd

City/State/Zip

SanDiegoCa 92114

Phone No Fax No
619 954- 447

Signatyrh Date

10-31-2016

Namot Individual ttvDe or Drint

ame 01 rnoiviouai iiype or print

Rebecca Berry

Owner Tenant/Lessee Redevelopment Agency

Street Address
5982 Gullstrand St

City/State/Zip

San Diego/Ca/ 92122

Phone No Fax No
8589996882

Sig lUre Uate

10-31-2016

Name of Individual type print

Owner
--

rTenant/Lessee Redevelopment Agency Owner rTenant/Lessee Redevelopment Agency

Street Address

City/State/Zip

Street Address

City/State/Zip

Phone No Fax No

Signature Date

Phone No Fax No

Signature Date

Printed on recycled paper Visit our web site at www.sandiego.aovlclevelooment-aervices

Upon request this information is available in alternative formats for persons with disabilities

DS-3t8 5-05

Trial Ex 034-004
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CourtsEx 034

Case _31-2011-00010073-CUSCCTL

Approval Type Separate electrical plumbing and/or mechanical permits are required for projects other than single-family residences

or duplexes Electrical/Plumbing/Mechanical Sign Structure Grading Public Right-of-Way Subdivision Demo
lition/Removal Development Approval Vesting Tentative Map Tentative Map Map Waiver Other CU

Project AddresslLocation Include Building or Suite No Project Title Prjiel Fr qtiy oj4
6176 Federal Blvd Federal Blvd MMCC

Legal Descriptioxu Lot Block Subdiaisioe Name Map Number Assetsors ParceftiuniWer

TRTh2 001100 BLK25tLOT2O PER MAP 2121 INt City/Muni/Twp SAN DIEGO 543-020-02

Existing Use House/Duplex Condominium/Apartment/Townhouse Commercial/Non-Residential Vacant Land

Proposed Use House/Duplex Condominium/Apartmentfiownhouse lZJ CommercialfNon-Residential Vacant Land

Project Description

The project Consists of the construction of new MMCC facility

LLC Addreas City State Zip Code E-mail Address

5982 Gullatrand Street San Diego CA 92122 beckytfcsdnet

Permit Holder Name Tins is the property owner person or entity that is granted authority by the property owner to be responsible
for scheduling inspections receiving notices of failed inspections permit expirations or revocation hearings and who has the right to

ft cancel the approval in addition to the property owner SDMC Section 113.0 103

Name Telephone Fax
.22 Rebecca Berry

Address City State Zip Code E-mail Address

5982 Gullstrand Street San Diego CA 92122 beckytfcsd.net

Licensed Design Professional if required check one Architect Engineer License No C-I 9371

Name Telephone Fax
Michael Morton AlA

Address City State Zip Code E-mail Address

.22 3956 30th Street San Diego CA 92104

Historical Resources/Lead Hazard Prevention and Control not required for roof mounted electric-photovoltaic permits
deferred fire approvals or completion of expired permit approvals

Year constructed for all structures on project site
1951

TIRE Site It and/or historic district if property is designated or in historic district if none write N/A N/A

Does the project include any permanent or temporary alterations or impacts to the exterior cutting-patching-access-repair roof repair
or replacement windows added-removed-repaired-replaced etc Yes No
Does the project include any foundation repair digging trencbing or other site work Yes No

certify that the information above is correct and accurate to the best of my knowledge understand that the project will be distrib
uted/reviewed based on the information provided

Print Name Abhay Schweitzer Signatnre tt1t5jt Date 10/28/2016

Notice of Violation- If you have received Notice of Violation Civil Penalty Notice and Order or Stipulated Judgment copy must be

provided at the time of project submittal Is there an active code enforcement violation case on this site No Yes copy attached

Applicant Name Check one Property Owner Authorized Agent of Property Owner Other Person per M.C Sectien 112.0102

Telephone Fax
Rebecca Berry

Address City State Zip Code E-mail Address

5982 Gullstrand Street San Diego CA 92122 becky@tfcsd.net

Applicants Signature certify that have read this application and state that the above information is correct and that am the property

owner authorized agent of the property owner or other person having legal right interest or entitlement to the use of the property thetis

the subject of this application Municipal Code Section 1120102 understand that the applicant is responsible for knowing and comply
ing with the governing policies and regulations applicable to the proposed development or permit The City is not liable for any damages
or loss resulting from the actual or alleged failure to inform the applicant of any applicable laws or regulations including before or during

final inspections City approval of permit application including all related plans and documents is not grant of approval to violate

any applicable policy or regulation nor does it constitute waiver by the City to pursue any remedy which may be available to enforce and
correct violations of the applicable policies and regulations authorisq representatives of the city to enter the ebove-identified property for

inspection purposes have the authority and grant City staff and advisory bodies the right to make copies of any plans or reports submitted

for review an mit processing for he duration of this project

Signature M2f Date

Printed on recycledaper Visil our web site at www.aendiego.oov/developmenl-services

Upon request this information is available in alternative formats for persons with disabilities

05-3032 08-13

Trial Ex 034-001

THE CITY OF SAN DIEGO

City of San Diego

Development Services
Ii 1222 First Ave MS-302

San Diego CA 92101

619 446-5000

FORM
General

DS-3032
Dept C73 CRc

Application Auousr 2013

Property OwnerlLessee Tenant Name Check one Owner Lessee or Tenant Telephone

Rebecca Berry

Fax

4-
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ervices Affidavit for Medical Marijuana
FORM

1222 Fftst Ave O1 Consumer Cooperatives for DS-1 90
619 446 5000 Conditional Use Permit CUP MARCH2014

The purpose of this affidavit is for the property owner authorized agent or business owner of the Medical Marijuana
Consumer Cooperative MMCC to affirm that all uses within 1000 feet from the subject property line have been
identified including residential zones within 100 feet as defined in San Diego Municipal Code SDMC Sections

1130103 and 141.0614

The proposed MMCC location must be 100 feet from any residential zone and not within 1000 feet of the property
line of the following

Public park Minor-oriented facility

Church Other medical marijuana consumer cooperatives
Child care center Residential care facility

Playground Schools

City library

GENERAL INFORMATION

Project Name Project No For City Use Only

Federal Blvd MMCC

Proj ect Address

6175 Federal Blvd San Diego CA 92114

Date Information Verified by Owner or Authorized Agent
10/28/2016

DECLARATION The property owner authorized agent or business owner of the Medical Marijuana Consumer Coop
erative must complete the following section and sign their name where indicated

We are aware that the business described above is subject to the Medical Marijuana Consumer Cooperatives MMCC
regulated by SDMC Section 141.0614 and Chapter Article Division 15 We hereby affirm under penalty of

perjury that the proposed business location is not within 1000 feet measured in accordance with SDMC Section

113.0225 of the property line of any public park church child care center playground library owned and operated
by the City of San Diego minor-oriented facility other medical marijuana consumer cooperative residential care

facility or schools and is 100 feet from any residential zone as identified on the 1000-foot radius map and spread

alt submitted with the Conditional Use Permit application

Property Owner or Authorized Agent Name Check one ..wner Agent Telephone No

Mailing Address City State Zip Code

Signature Date

Business Owner Name Telephone No
Rebecca Berry 858 999-6882

Mailing Address City State Zip Code

5982 Gullstrand Street San Diego CA 92122

Signatur/ Date
Printed on recyled paper Visit our web site at www.sandiego.ovtdeveIopment-services

Upon request this information is available in alternative formats for persons with disabilities

DS-190 03-14

Trial Ex 034-002
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Project Address/Location Pr.Sct oyfnrp Internal Order No Pa Cnw liar Own

6l7SFederaIBIvd.SanDiegoCA 92114

Approval Type Check appropriate box for type of approval requested

Grading Publjc Right-of-Way Subdivision Neighborhood Use Coastal Neighborho Development

Site Development Planned Development Zi Conditional Use Vsnance Vestino Tentative Map

Tentative Map Map Waiver her ___________________________

la the project subject to Reimbursement Agreement ho Yes

yes provide Reimbursement Agreement Appicat on Project Number or Resolution/Ordinance No _____________________

Deposit Trust Fund Account information depo0it into Trust Fund account with an initial deposit to pay for the re
vievvj inspection and/or pioject management sarvi es is required The initia deposit is drawn against to pay for hess services

The Financiall Responsible Party will receive monthly statement reflecting the charges rrade against the account and en
invoice whn additional deposits are necessary to maint in mimmum balance The payment othe invoice will be required
in order to continue processing your oject the end of the project any remaining funds will be returned to the Financially

Responsible Party

FINANCIALLY TRESPONSII3LE PARTY
Name/Firm Name Address E-mail

Rebecca Berry 5982 Gullstrand Street

City State Zip Cods Telephone Fax No
San Diego CA 92122

Finanoially Responsible Party Declaration understand that Cvii expanses may enceed the estimated advance deposit

and when requested by the City of San Diego will provide additional funds to maintain positive balance Further -he sale or

other disposition of the property toes not relieve the individual or Company/Corporation of their obligation to maintan positive

balance in the trust account unless the City of San Diego approves Change of Responsible Party and tran fer u/funds Should

tine account go into deficit all City stork mar ston until he requsted advance depo.it is received

TI La is ntnu_tiun ci existmn Proj No. _______________________ anvil Or er No
_______________________

NOTE Using an eidsting opened account may be allowed when
Same location or both projec

Same Financially Responsible Party
Same decision process Ministerial and discretionary projects may not be ombined
Same project manager is anaging both projects and
Preliminary Revew resu ts in project appication

Please be advised Elfin0 statements conno distinguish charges between two different proec

P/cane Print Len/hEy

Print Name 1t˜eMt LUCT Title lfS 3I 191

Signatcre Y4M6LL Date.___________________
Tbe name of the Individual and tb4erson who signs this declaration must be the same If corporation is listed

corporate officer must sign the declination President Vice-President Chairman Secretary or Treasurer

T0R CITY USE ONLY

______ __asdU
flQcPanocfodi

/0 ____
aCCOUNT CLub unit ADs nusuas SUN

Date Reque ted ________________________________ Completed Inactive Withdrawn Collections

Print Name ________________________________ Signature

Printcd on recycled pop Visit our web site at vww.s ndicoo aovfdeveloorncnl-services

Upon reouest this information is available in alternative formats for persons with disabilities

DS-3242 ca-U

THE Crr OF SArI Otoac

City of San Diego

Deveiopment Services
hUn Deposit Accounts
1222 First Ave MS-401
San Diego CA 92101

619 446-5000

FORM

Deposit Account/Financially DS-3242
Responsible Party

AuGusT2014

Trial Ex 034-003
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FERRIS & BRITTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 9210 I 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
m weinstein(litferrisbri tton.com 
stoothacre@rerrisbritton.com 

Attorneys for Plaintiff 
LARRY GERACI 

ELECTROtHCALL Y FILED 
Superior Court of California , 

County of San Diego 

03/21/2017 at 10: 11 :DO PM 
Cieri< of the Superior Court 

By Carla Brennan , Deputy Cieri< 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

10 LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL 

PLAINTIFF'S COMPLAINT FOR: 11 Plaintiff, 

12 

13 

14 

15 

16 

17 

V. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

Plaintiff, LARRY GERACI, alleges as follows: 

1. BREACH OF CONTRACT; 
2. BREACH OF THE COVENANT OF 

GOOD FAITH AND FAIR 
DEALING; 

3. SPECIFIC PERFORMANCE; and 
4. DECLARATORY RELIEF. 

1. Plaintiff, LARRY GERACI ("GERACI"), is, and at all times mentioned was, an 

18 individual residing within the County of San Diego, State of California. 

19 2. Defendant, DARRYL COTTON ("COTTON"), is, and at all times mentioned was, an 

20 individual residing within the County of San Diego, State of California. 

21 3. The real estate purchase and sale agreement entered into between Plaintiff GERACI and 

22 Defendant COTTON that is the subject of this action was entered into in San Diego County, California, 

23 and concerns real property located at 6176 Federal Blvd., City of San Diego, San Diego County, 

24 California (the "PROPERTY"). 

25 4. Currently, and at all times since approximately 1998, Defendant COTTON owned the 

26 PROPERTY. 

27 5. Plaintiff GERACI does not know the true names or capacities of the defendants sued 

28 herein as DOES 1 through 20 and therefore sue such defendants by their fictitious names. Plaintiff is 

PLAINTIFF' S COMPLAINT 



l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

informed and believe and based thereon allege that each of the fictitiously-named defendants is in some 

way and manner responsible for the wrongful acts and occurrences herein alleged, and that damages as 

herein alleged were proximately caused by their conduct. Plaintiff will seek leave of Court to amend 

this complaint to state the true names and/or capacities of such :fictitiously-named defendants when the 

same are ascertained. 

6. Plaintiff alleges on information and belief that at all times mentioned herein, each and 

every defendant was the agent, employee, joint venture, partner, principal, predecessor, or successor in 

interest and/or the alter ego of each of the remaining defendants, and in doing the acts herein alleged, 

were acting, whether individually or through their duly authorized agents and/or representatives, within 

the scope and course of said agencies, service, employment, joint ventures, partnerships, corporate 

structures and/or associations, whether actual or ostensible, with the express and/or implied knowledge, 

permission, and consent of the remaining defendants, and each of them, and that said defendants 

ratified and approved the acts of all of the other defendants. 

GENERAL ALLEGATIONS 

7. On November 2, 2016, Plaintiff GERACI and Defendant COTTON entered into a 

written agreement for the purchase and sale of the PROPERTY on the terms and conditions stated 

therein. A true and correct copy of said written agreement is attached hereto as Exhibit A. 

8. On or about November 2, 2016, GERACI paid to COTTON $10,000.00 good faith 

earnest money to be applied to the sales price of $800,000.00 and to remain in effect until the license, 

known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and 

conditions of the written agreement. 

9. Based upon and in reliance on the written agreement, Plaintiff GERACI has engaged 

and continues to engage in efforts to obtain a CUP for a medical marijuana dispensary at the 

PROPERTY, as contemplated by the parties and their written agreement. The CUP process is a long, 

time-consuming process, which can take many months if not years to navigate. Plaintiff GERACl's 

efforts include, but have not been limited to, hiring a consultant to coordinate the CUP efforts as well as 

hiring an architect. Plaintiff GERACI estimates he has incurred expenses to date of more than 

$300,000.00 on the CUP process, all in reliance on the written agreement for the purchase and sale of 

2 
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the PROPERTY to him by Defendant COTTON. 

2 FIRST CAUSE OF ACTION 

3 (For Breach of Contract against Defendant COTTON and DOES 1-5) 

4 10. Plaintiffs re-allege and incorporate herein by reference the allegations contained m 

5 paragraphs 1 through 9 above. 

6 11. Defendant COTTON has anticipatorily breached the contract by stating that he will not 

7 perform the written agreement according to its terms. Among other things, COTTON has stated that, 

8 contrary to the written terms, the parties agreed to a down payment or earnest money in the amount of 

9 $50,000.00 and that he will not perform unless GERACI makes a further down payment. COTTON 

10 has also stated that, contrary to the written terms, he is entitled to a 10% ownership interest in the 

11 PROPERTY and that he will not perform unless GERACI transfers to him a 10% ownership interest. 

12 COTTON has also threatened to contact the City of San Diego to sabotage the CUP process by 

13 withdrawing his acknowledgment that GERACI has a right to possession or control of the PROPERTY 

14 if GERACI will not accede to his additional terms and conditions and, on March 21, 2017, COTTON 

15 made good on his threat when he contacted the City of San Diego and attempted to withdraw the CUP 

16 application. 

17 12. As result of Defendant COTTON's anticipatory breach, Plaintiff GERACI will suffer 

18 damages in an amount according to proof or, alternatively, for return of all sums expended by GERACI 

19 in reliance on the agreement, including but not limited to the estimated $300,000.00 or more expended 

20 to date on the CUP process for the PROPERTY. 

21 SECOND CAUSE OF ACTION 

22 (For Breach of the Implied Covenant of Good Faith and Fair Dealing 

23 against Defendant COTTON and DOES 1-5) 

24 13 . Plaintiffs re-allege and incorporate herein by reference the allegations contained m 

25 paragraphs 1 through 12 above. 

26 14. Each contract has implied in it a covenant of good faith and fair dealing that neither 

27 party will undertake actions that, even if not a material breach, will deprive the other of the benefits of 

28 the agreement. By having threatened to contact the City of San Diego to sabotage the CUP process by 

3 
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l withdrawing his acknowledgment that Plaintiff GERACI has a right to possession or control of the 

2 PROPERTY if GERACI will not accede to his additional terms and conditions, Defendant COTTON 

3 has breached the implied covenant of good faith and fair dealing. 

4 15. As result of Defendant COTION's breach of the implied covenant of good faith and fair 

5 dealing, Plaintiff GERACI will suffer damages in an amount according to proof or, alternatively, for 

6 return of all sums expended by GERACI in reliance on the agreement, including but not limited to the 

7 estimated $300,000.00 or more expended to date on the CUP process for the PROPERTY. 

8 TffiRD CAUSE OF ACTION 

9 (For Specific Performance against Defendants COTTON and DOES 1-5) 

10 16. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

11 paragraphs l through 15 above. 

12 17. The aforementioned written agreement for the sale of the PROPERTY is a valid and 

13 binding contract between Plaintiff GERACI and Defendant COTTON. 

14 18. The aforementioned written agreement for the sale of the PROPERTY states the terms 

15 and conditions of the agreement with sufficient fullness and clarity so that the agreement is susceptible 

16 to specific performance. 

17 19. The aforementioned written agreement for the purchase and sale of the PROPERTY is a 

18 writing that satisfies the statute of frauds. 

19 20. The aforementioned written agreement for the purchase and sale of the PROPERTY is 

20 fair and equitable and is supported by adequate consideration. 

21 21. Plaintiff GERACI has duly performed all of his obligations for which performance has 

22 been required to date under the agreement. GERACI is ready and willing to perform his remaining 

23 obligations under the agreement, namely: a) to continue with his good faith efforts to obtain a CUP for 

24 a medical marijuana dispensary; and b) ifhe obtains CUP approval for a medical marijuana dispensary 

25 thus satisfying that condition precedent, then to pay the remaining $790,000.00 balance of the purchase 

26 price. 

27 22. Defendant COTTON is able to specifically perform his obligations under the contract, 

28 namely: a) to not enter into any other contracts to sell or otherwise encumber the PROPERTY; and b) if 

4 
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3 
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7 

8 
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Plaintiff GERACI obtains CUP approval for a medical marijuana dispensary thus satisfying that 

condition precedent, then to deliver title to the PROPERTY to GERACI or his assignee in exchange for 

receipt of payment from GERACI or assignee of the remaining $790,000.00 balance of the purchase 

price. 

23. Plaintiff GERACI has demanded that Defendant COTTON refrain from taking actions 

that interfere with GERACI's attempt to obtain approval of a CUP for a medical marijuana dispensary 

and to specifically perform the contract upon satisfaction of the condition that such approval is in fact 

obtained. 

24. Defendant COTTON has indicated that he has or will interfere with Plaintiff GERACI's 

10 attempt to obtain approval of a CUP for a medical marijuana dispensary and that COTTON does not 

11 intend to satisfy his obligations under the written agreement to deliver title to the PROPERTY upon 

12 satisfaction of the condition that GERACI obtain approval of a CUP for a medical marijuana 

13 dispensary and tender the remaining balance of the purchase price. 

14 25. The aforementioned written agreement for the purchase and sale of the PROPERTY 

15 constitutes a contract for the sale of real property and, thus, Plaintiff GERACI's lack of a plain, speedy, 

16 and adequate legal remedy is presumed. 

17 26. Based on the foregoing, Plaintiff GERACI is entitled to an order and judgment thereon 

18 specifically enforcing the written agreement for the purchase and sale of the PROPERTY from 

19 Defendant COTTON to GERACI or his assignee in accordance with its tenns and conditions. 

20 FOURTH CAUSE OF ACTION 

21 (For Declaratory Relief against Defendants COTTON and DOES 1-5) 

22 27. Plaintiffs re-allege and incorporate herein by reference the allegations contained m 

23 paragraphs 1 through 14 above. 

24 28. An actual controversy has arisen and now exists between Defendant COTTON, on the 

25 one hand, and Plaintiff GERACI, on the other hand, in that COTTON contends that the written 

26 agreement contains terms and condition that conflict with or are in addition to the terms stated in the 

27 written agreement. GERACI disputes those conflicting or additional contract tenns. 

28 

5 
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29. Plaintiff GERACI desires a judicial determination of the tenns and conditions of the 

2 written agreement as well as of the rights, duties, and obligations of Plaintiff GERACI and defendants 

3 thereunder in connection with the purchase and sale of the PROPERTY by COTTON to GERACI or 

4 his assignee. Such a declaration is necessary and appropriate at this time so that each party may 

5 ascertain their rights, duties, and obligations thereunder. 

6 WHEREFORE, Plaintiffs pray for judgment against Defendants as follows: 

7 

8 

On the First and Second Causes of Action: 

1. For compensatory damages in an amount in excess of $300,000.00 according to proof at 

9 trial. 

10 On the Third Cause of Action: 

11 

12 

13 

14 

15 

16 

17 

I 8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. For specific performance of the written agreement for the purchase and sale of the 

PROPERTY according to its terms and conditions; and 

3. If specific performance cannot be granted, then damages in an amount in excess of 

$300,000.00 according to proof at trial. 

On the Fourth Cause of Action: 

4. For declaratory relief in the form of a judicial determination of the terms and conditions 

of the written agreement and the duties, rights and obligations of each party under the written 

agreement. 

On all Causes of Action: 

5. For temporary and permanent injunctive relief as follows: that Defendants, and each of 

them, and each of their respective directors, officers, representatives, agents, employees, attorneys, and 

all persons acting in concert with or participating with them, directly or indirectly, be enjoined and 

restrained from taking any action that interferes with Plaintiff GERACI' efforts to obtain approval of a 

Conditional Use Permit (CUP) for a medical marijuana dispensary at the PROPERTY; 

II I 

II I 

II/ 

6. For costs of suit incurred herein; and 

6 
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7. For such other and further relief as the Coun may deem just and proper. 

2 

3 Dated: larch 21. 2017 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l-l-

15 

16 

17 

18 

19 

'.W 

21 

22 

2-l-

25 

26 

27 

28 

Ft::: RRIS & Bfffl l'ON. 
A Professional Corporation 

Bvl:21~/(~ 
~ichnel R. Weinstein 

S<.:olt H. Toothacre 

Allomcys for Plaintiff 
LARRY GERAC I 

7 
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EXHIBIT A 



11/02/2016 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of$800,000.00 
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price 
of $800,000.00 and to remain in effect until license Is approved. Darryl Cotton has agreed to not enter 
into any other contacts on this property. 



ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

State of Califom~ 
County of (1 

On :No,u yY\YX ( d . oDlla before me, I J€Ss:;; 1 <1 ~ "11 u:<. ll Nutz:< t'\,/ &Y t 
(insert name and title of the officer) 1 

personally appeared Lat(\, 
who proved to me on the basis of s tisfactory evidence to be the person(s whose name(s) ls/are 
subscribed to the within Instrument and acknowledged to me that he/she/they executed the same In 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the Instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. @
. JESSICA ~EWELL 

Commission fl 2002598 
j • Noiary Publlc·-.callfomla I 

San Oia90 County- > 
M Comm. El Ires Jan 27, 2017 

Signature:".:~ ~ (Seal) 
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PLANNING COMMISSION OF THE CITY OF SAN DIEGO 
MINUTES OF REGULAR SCHEDULED MEETING OF 

DECEMBER 6, 2018 
IN COUNCIL CHAMBERS – 12TH FLOOR 

CITY ADMINISTRATION BUILDING 
202 C STREET, SAN DIEGO, CA 92101 

 
 
 

  
       
CHRONOLOGY OF THE MEETING:  
Chairperson Stephen Haase called the meeting to order at 9:02 a.m.  Vice-Chairperson Susan 
Peerson adjourned the meeting at 1:40 p.m. 

 
 
 
 
 
ATTENDANCE DURING THE MEETING: 
 
Chairperson Stephen Haase – present / left at 11:45 a.m. 
Vice-Chairperson Susan Peerson – present 
Commissioner James Whalen – present / left at 1:21 p.m. 
Commissioner Douglas Austin – present / left at 12:11 p.m. 
Commissioner William Hofman – present  
Commissioner Granowitz – present  
Dennis Otsuji – present  
 
Staff 
Shannon Thomas, City Attorney – present  

 Laura Black, Planning Department – present  
 PJ FitzGerald, Development Services Department – present / left at 11:45 a.m. 
 Tim Daly, Development Services Department – present / arrived at 11:45 a.m. 
 Louis Schultz, Development Services Department – present  
 Carmina Trajano, Recorder – present  
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Speaker slips in favor of the project submitted by Gina Austin, Brittany Biestfeld, Tiffany 
Hooper, Russell Betts and Travis Coulter. 
 
Speaker slips in opposition to the project submitted by Kelly McCormick, Kathleen Lippitt, 
Judi Strang, Jim Bartell, Heather Riley, Cameron Barker, Bradford Hancourt, Michael 
Hayford, Remy Bowden, Abhay Schweitzer, Jeff Chine and Sean St. Peter. 

 
 COMMISSION ACTION: 

MOTION BY COMMISSIONER HOFMAN APPROVING STAFF’S RECOMMENDATION TO DENY 
THE APPEAL AND UPHOLD THE HEARING OFFICER’S DECISION TO APPROVE CONDITIONAL 
USE PERMIT NO. 2071481. Seconded by Commissioner Peerson. The motion passed by a 
vote of 7-0 with Commissioners Haase, Hofman, Austin, Granowitz, Peerson, Whalen and 
Otsuji voting yea. 

 
 
ITEM-4:    Appeal of Hearing Officer’s decision on October 17, 2018 
 

FEDERAL BLVD. MARIJUANA OUTLET -  PROJECT NO. 598124         
City Council District:  4                      Plan Area: Encanto Neighborhoods 

 
                  Staff:   Cherlyn Cac 
 

Speaker slips in favor of the project submitted by Abhay Schweitzer, Jim Bartell, Cameron 
Barker, Marcela Escobar-Eck, Aaron Magagna, Cynthia Morgan-Reed, Bruno Vasquez, Laura 
Magagna, Elidia Dostal, Chris Mendiara, Nicholas Rossi. 
 
Speaker slips in opposition to the project submitted by Marsha Lyon, Ken Malborough, 
Becky Johnson, Becky Johnson, Robert Robinson and Jessica McElfresh. 

 
 COMMISSION ACTION: 

MOTION BY COMMISSIONER WHALEN APPROVING STAFF’S RECOMMENDATIONS TO DENY 
THE APPEAL, UPHOLD THE HEARING OFFICER’S DECISION, AND APPROVE 
CONDITIONAL USE PERMIT NO. 2114346. Seconded by Commissioner Hofman. The motion 
passed by a vote of 6-0-1 with Commissioners Haase, Hofman, Austin, Granowitz, Whalen 
and Otsuji voting yea and with Commissioner Peerson recusing. 

 
 
Break time: 11:40 – 11:48 a.m. 
 
 
ITEM-5:    MOUNT ETNA GENERAL/COMMUNITY PLAN AMENDMENT INITIATION-  PROJECT 

NO. 615352              
City Council District:  6                      Plan Area:  Clairemont Mesa 

                  
Staff:   Marlon Pangilinan 
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·5· ·LARRY GERACI, an individual,· · )
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·7· · ·vs.· · · · · · · · · · · · · ·) 37-2017-00010073-CU-BC-CTL

·8· ·DARRYL COTTON, an individual;· ·)

·9· ·and DOES 1 through 10,· · · · · )

10· ·inclusive,· · · · · · · · · · · )

11· · · · · · ·Defendants.· · · · · ·)
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15
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18

19

20

21
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23
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·1· ·APPEARANCES
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·9· ·San Diego, California· 92101

10· ·mweinstein@ferrisbritton.com

11· ·stoothacre@ferrisbritton.com

12· ·ekulas@ferrisbritton.com

13

14· ·FOR DEFENDANT AND CROSS-COMPLAINANT DARRYL COTTON:

15· ·ATTORNEY AT LAW

16· ·BY:· JACOB P. AUSTIN, ESQUIRE

17· ·1455 Frazee Road, Suite 500

18· ·San Diego, California· 92108

19· ·619.357.6850

20· ·jpa@jacobaustinesq.com

21

22· ·FOR FIROUZEH TIRANDAZI:

23· ·OFFICE OF THE SAN DIEGO CITY ATTORNEY

24· ·BY:· M. TRAVIS PHELPS
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·1· ·of the day?

·2· · · · · · MR. AUSTIN:· That's the plan for the day,

·3· ·because then -- then the plan is Bartell in the morning

·4· ·and then Mr. Cotton.

·5· · · · · · THE COURT:· Okay.· So what we'll do is after

·6· ·we're done with the last of our witnesses, which sounds

·7· ·like it will be Hurtado, we'll let the jury go.· And we

·8· ·may have some things that we'll bring up.

·9· · · · · · The deeper I dig into your proposed

10· ·obstructions, Counsel, given the evidence that I'm

11· ·hearing, I -- I'm developing a lot of questions about

12· ·some of these instructions.· For the time being, I'm

13· ·erring generally on the side of including them.· But

14· ·we'll have that discussion Wednesday afternoon, and if

15· ·necessary, Thursday morning.

16· · · · · · All right.

17· · · · · · MR. WEINSTEIN:· Your Honor --

18· · · · · · THE COURT:· Do we have our jury?

19· · · · · · THE BAILIFF:· Yes, your Honor.

20· · · · · · MR. WEINSTEIN:· May I raise one issue?

21· · · · · · THE COURT:· Sure.

22· · · · · · MR. WEINSTEIN:· This relates to the expert

23· ·opinion issue.· We've never gotten to discussion of the

24· ·lodgement that was made, which I've been questioned that

25· ·it's formulated or based on the improper application of

26· ·the law.· I've reviewed those materials.· I don't think

27· ·they stand for them.

28· · · · · · So I have questions being asked under the
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·1· ·supposition that these code sections mean something, and

·2· ·I think they don't mean what is being implied in the

·3· ·questions.· And I know Ms. Austin responded to one of

·4· ·them.· And I don't know that it's going to come up with

·5· ·Ms. Tirandazi.· But I've reviewed those Code sections

·6· ·and the Business and Professions Code sections that have

·7· ·been referred to.· I'd like to at least go on the record

·8· ·as to why I don't think what counsel is arguing is a

·9· ·correct statement of the law.

10· · · · · · THE COURT:· Do you need to do that now, or can

11· ·we wait until the end of the day?

12· · · · · · MR. WEINSTEIN:· We can wait if it's not going

13· ·to come up with Ms. Tirandazi.

14· · · · · · THE COURT:· You're talking about the two civil

15· ·judgments against Mr. --

16· · · · · · MR. WEINSTEIN:· Yes.· But it's beyond that.

17· ·One argument -- it started out as an argument about the

18· ·civil judgments, which on their face, don't bar

19· ·Mr. Geraci from operating a legally permitted --

20· · · · · · THE COURT:· I don't -- I tend to agree with

21· ·you.· I did not see any specific prohibition against

22· ·Mr. Geraci in the future involving other properties

23· ·assuming he plays by the rules from barring him from

24· ·being able to obtain a permit.

25· · · · · · MR. WEINSTEIN:· Right.· So then the follow-on

26· ·argument that I think is being made is that he's not

27· ·eligible for a CUP because of the Code sections that

28· ·were cited, in particular Business and Professions Code
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·1· ·Section 26057, which deals with -- it's permissive.· And

·2· ·it deals with a state license.

·3· · · · · · And the argument is bootstrapping it to say

·4· ·that it could somehow be a basis for not making him

·5· ·eligible for a CUP.· And I think that's just an

·6· ·incorrect statement of the law.

·7· · · · · · THE COURT:· All right.

·8· · · · · · MR. AUSTIN:· He would be correct pre-2017, but

·9· ·in 2017, the San Diego Municipal Code adopted a Business

10· ·and Professions Code, which I feel is --

11· · · · · · THE COURT:· Here's where, again, why this case

12· ·is unusual in the Court's experience.· Did you file a

13· ·trial brief, Counsel?

14· · · · · · MR. AUSTIN:· I did not, your Honor.

15· · · · · · THE COURT:· So these authorities that you all

16· ·are -- if you will, and I'm trying not to be flip or

17· ·pejorative -- or that you're presenting with me, that

18· ·you're throwing at me for the first time, have never

19· ·been reflected in a brief that I can review, and if

20· ·necessary, do some of my own research.· You're bringing

21· ·them up in part during an examination of the witnesses

22· ·and in part in argument when we have a few moments

23· ·outside the presence of the jury.· I have no idea

24· ·whether these authorities support the position either

25· ·one of you are advocating.

26· · · · · · So the usual process is I get a brief, I have a

27· ·chance to review it, and then I entertain argument at

28· ·appropriate times.· That's not happening at all in this
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·1· ·APPEARANCES

·2· ·FOR PLAINTIFF AND CROSS-DEFENDANT LARRY GERACI AND

·3· ·CROSS-DEFENDANT REBECCA BERRY:

·4· ·FERRIS & BRITTON

·5· ·BY:· MICHAEL R. WEINSTEIN, ESQUIRE

·6· ·BY:· SCOTT H. TOOTHACRE, ESQUIRE

·7· ·BY:· ELYSSA K. KULAS, ESQUIRE
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15· ·ATTORNEY AT LAW
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MR. TOOTHACRE: She. 

THE COURT: I'm sorry. Is she right outside? 

MR. TOOTHACRE: I believe so. 

THE COURT: Madam Deputy, may I ask you to get 

the next witness. 

THE BAILIFF: Your Honor, this witness is being 

accompanied by her attorney. 

THE COURT: Thank you very much. Counsel, you 

can make yourself comfortable in the audience section. 

Ma'am, if you could follow the directions of my 

clerk, please. 

Firouzeh Tirandazi, 

being called on behalf of the plaintiff/cross-defendant, 

having been first duly sworn, testified as follows: 

THE CLERK: Please state your full name and 

spell your first and last name for the record. 

THE WITNESS: My name is Firouzeh Tirandazi. 

F-i-r-o-u-z-e-h. Last name Tirandazi, 

T-i-r-a-n-d-a-z-i. 

THE COURT: All right. Counsel, whenever 

you're ready. 

MR. TOOTHACRE: Thank you, your Honor. 

(Direct examination of Firouzeh Tirandazi) 

BY MR. TOOTHACRE: 

Q Good morning, Ms. Tirandazi. 

A Good morning. 

www.aptusCR.com 
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requirements. 

Q Okay. Turning to page 3, Form DS-3242. 

Is that a deposit account/financial 

responsibility -- financially responsible party form? 

A Yes. 

Q And what is the City•s purpose in having this 

form? 

A This is the -- signed by the individual that is 

responsible for all costs associated with the processing 

of the application. 

Q Okay. And is it the financially responsible 

party who has the authority to withdraw an application 

if they so desire? 

A It's defined in the Code in terms of who can 

withdraw an application. 

Q I 1 m sorry. One more time? 

A It's defined in the Municipal Code in terms of 

who can withdraw an application. 

Q Okay. Does the City recognize that the 

financially responsible party is the party that can 

withdraw an application? 

A Typically, it's the -- the permit holder and 

the applicant, and that's defined in the Municipal Code. 

Q Okay. I would like to refer you to Exhibit 65, 

which I believe is in evidence, your Honor. 

THE COURT: It is. 

MR. TOOTHACRE: Thank you. It's in the next 

book. 
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BY MR. TOOTHACRE: 

Q Do you recognize that document, Ms. Tirandazi? 

A Yes. 

Q And what is this document? 

The email? 

Yes. 

It's a --

Is that an email that you drafted? 

Yes. 

And who -- who was it drafted to? 

Abhay Schweitzer. 

Okay. 

And Becky. 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q Focusing on the first paragraph, what was the 

information you were trying to convey? 

A To convey that the project is in the CO-2-1 

zone and the medical marijuana consumer cooperative is 

not permitted in this zone and that staff would be 

recommending denial. 

Q And was that your interpretation on March 14th, 

2017? 

A That is correct. 

Q Okay. And subsequently, do you know whether or 

not the Municipal Code was amended to allow medical 

marijuana project at that location? 

A Yes, I was made aware after. 

Q After that particular day? 

A Yes. 
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Q 

A 

Q 

Do you recall who made you aware? 

I -- I don't. 

Okay. Was there a bulletin or an email? 

A I believe it was a -- from the Code team. I 

believe I was updated by the Code team. I don't 

remember specifically. 

Q Fair enough. 

Let me have you refer to Exhibit 66, which is 

in evidence, your Honor. 

THE COURT: Yes. It is. 

BY MR. TOOTHACRE: 

Q And I'll ask you if you recognize that 

document, Ms. Tirandazi. 

A Yes. 

Q And what is this document? 

A So this is a standard letter that's prepared by 

our support staff that provides the point of contact for 

the project with the noticing requirements, the posting 

of the notice, and letting them know that their 

application has been deemed complete in the process. 

Q The bottom paragraph, if you can call that up, 

you indicate that you recommend that they contact Ken 

Marlbrough. 

Who is Ken Marlbrough? 

A He, per this letter, is the chair of the 

Encanto neighborhoods community planning group. 

Q And what does the community planning group have 

to do with the application of the CUP? 
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A The recommendation of the planning group is 

forwarded to the decision maker. 

Q And the last paragraph on page 2 indicates if 

they have any questions with the notice -- the posted 

notice requirements to contact you. Is that correct? 

A That is correct. 

Q Okay. Let me have you refer to Exhibit 68? 

MR. TOOTHACRE: Your Honor, I'd like to offer 

68. 

THE COURT: It is in evidence. 

(Premarked Joint Exhibit 68, Email to Darryl 

Cotton from Firouzeh Tirandazi re PTS 520606 -

Federal Blvd MMCC, dated 3/16/17 and prior email 

thread, was admitted into evidence.) 

BY MR. TOOTHACRE: 

Q Do you recognize that document, Ms. Tirandazi? 

A Yes. 

Q And is this an email string between yourself 

and Mr. Cotton? 

A 

Q 

Okay. What is the question? I'm sorry? 

Is this an email string between yourself and 

Mr. Cotton? 

A I'm looking at the first page. And it seems to 

be, yes. 

Q Okay. On the first page, the first paragraph, 

you indicate that, "As requested, please find the 

attached ownership disclosure statement signed by you. 11 

paren, "property owner," end paren, "and Rebecca Berry," 
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FERRIS & BRITTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 

ELECTRONICALL V FILED 
Su!D.erkir C,irnrt ID. f Cali fornia, 

CID.urrty ID. f San Die@!l'! 

0812012019 at 03 :21 :DD PM 
Clerk ID. f the Superi ID.r CID.urt 
By E- Filin@, Deputy Clerk 

1 

2 

3 

4 

5 

6 

7 

8 

9 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
Cross-Defendant REBECCA BERRY 

10 

11 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, HALL OF JUSTICE 

12 LARRY GERACI, an individual, 

13 

14 

15 

16 

17 

Plaintiff, 

V. 

DARRYL COTTON, an individual; and DOES 1 
through 10, inclusive, 

Defendants. 

18 DARRYL COTTON, an individual, 

19 Cross-Complainant, 

20 V. 

21 LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 THROUGH 

22 10, INCLUSIVE, 

23 

24 

25 Ill 

26 Ill 

27 Ill 

28 Ill 

Cross-Defendants. 

1 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

NOTICE OF ENTRY OF JUDGMENT 

[IMAGED FILE] 

Action Filed: 
Trial Date: 

March 21, 2017 
June 28, 2019 

NOTICE OF ENTRY OF JUDGMENT 
Case No. 37-2017-00010073-CU-BC-CTL 



TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

2 PLEASE TAKE NOTICE that, August 19 20 19,judgment was entered in the above-captioned 

3 cause. A conformed copy of said judgment is attached hereto and incorporated herein by reference as 

4 though fully set forth. 

5 

6 

7 

8 Dated: August J.. 0 , 20 I 9 

9 

10 

11 

12 
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FERRIS & BRITTON 
A Professional Corporation 

By: Ml~ a~i~ ~ ~ -
Scott H. Toothacre 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI 
and Cross-Defendant REBECCA BERRY 

2 

NOTICE OF ENTRY OF JUDGMENT 
Case No. 37-2017-00010073-CU-BC-CTL 
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ELECTRONICALLY FILED 
Superior Court of California, 

County of San Diego 
08/19/2019 at 11 :53 :DD AM 
Clerk of the Superior Court 

By Jessica Pascual, Deputy Clerk 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and DOES 1 
through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant, 

V. 

LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 

Cross-Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: 
Dept.: 

Hon. Joel R. Wohlfeil 
C-73 

JUDGMENT ON JURY VERDICT 
[PROPOSED BY PLAINTIFF/CROSS
DEFENDANTS] 

[IMAGED FILE] 

Action Filed: 
Trial Date: 

March 21, 2017 
June 28, 2019 

This action came on regularly for jury trial on June 28, 2019, continuing through July 16, 2019, . 

24 in Department C-73 of the Superior Court, the Honorable Judge Joel R. Wohlfeil presiding. Michael R. 

25 Weinstein, Scott H. Toothacre, and Elyssa K. Kulas of FERRIS & BRITTON, APC, appeared for 

26 Plaintiff and Cross-Defendant, LARRY GERACI and Cross-Defendant, REBECCA BERRY, and Jacob 

27 P. Austin of THE LAW OFFICE OF JACOB AUSTIN, appeared for Defendant and Cross-Complainant, 

28 DARRYLCOTTON. 
1 

JUDGMENT ON JURY VERDICT [PROPOSED BY PLAINTIFF/CROSS-DEFENDANTS] 
Case No. 37-2017-00010073-CU-BC-CTL 



1 A jury of 12 persons was regularly impaneled and sworn. Witnesses were sworn and testified and 

2 certain trial exhibits admitted into evidence. 

3 During trial and following the opening statement of Plaintiff/Cross-Complainant's counsel, the 

4 Court granted the Cross-Defendants' nonsuit motion as to the fraud cause of action against Cross-

5 Defendant Rebecca Berry only in Cross-Complainant's operative Second Amended Cross-Complaint. A 

6 copy of the Court's July 3, 2019 Minute Order dismissing Cross-Defendant Rebecca Berry from this 

7 action is attached as Exhibit "A." 

8 After hearing the evidence and arguments of counsel, the jury was duly instructed by the Court 

9 and the cause was submitted to the jury with directions to return a verdict on special issues on two special 

10 verdict forms. The jury deliberated and thereafter returned into court with its two special verdicts as 

11 follows: 

12 SPECIAL VERDICT FORM NO. 1 

13 We, the Jury, in the above entitled action, find the following special verdict on the questions 

14 submitted to us: 

15 

16 Breach of Contract 

17 

18 1. Did Plaintiff Larry Geraci and Defendant Darryl Cotton enter into the November 2, 2016 

19 written contract? 

20 Answer: YES 

21 

22 2. Did Plaintiff do all, or substantially all, of the significant things that the contract required him 

23 to do? 

24 Answer: NO 

25 

26 3. Was Plaintiff excused from having to do all, or substantially all, of the significant things that 

27 the contract required him to do? 

28 Answer: YES 
2 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

IO 

11 

12 

13 

14 

15 

4. Did all the condition(s) that were required for Defendant's performance occur? 

Answer:NO 

5. Was the required condition(s) that did not occur excused? 

Answer: YES 

6. Did Defendant fail to do something that the contract required him to do? 

Answer: YES 

or 

Did Defendant do something that the contract prohibited him from doing? 

Answer: YES 

7. Was Plaintiff harmed by Defendant's breach of contract? 

Answer: YES 

16 Breach of the Implied Covenant of Good Faith and Fair Dealing 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

8. Did Defendant unfairly interfere with Plaintiffs right to receive the benefits of the contract? 

Answer: YES 

9. Was Plaintiff harmed by Defendant's interference? 

Answer: YES 

10. What are Plaintiffs damages? 

Answer:$ 260,109.28 

27 A true and correct copy of Special Verdict Form No. 1 is attached hereto as Exhibit "B." 

28 /// 
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1 SPECIAL VERDICT FORM NO. 2 

2 We, the Jury, in the above entitled action, find the following special verdict on the questions 

3 submitted to us: 

4 Breach of Contract 

5 

6 1. Did Cross-Complainant Darryl Cotton and Cross-Defendant Larry Geraci enter into an oral 

7 contract to form a joint venture? 

8 Answer:NO 

9 

10 Fraud - Intentional Misrepresentation 

11 

12 

13 

14 

8. Did Cross-Defendant make a false representation of an important fact to Cross-Complainant? 

Answer:NO 

15 Fraud - False Promise 

16 

17 13. Did Cross-Defendant make a promise to Cross-Complainant that was important to the 

18 transaction? 

19 Answer: NO 

20 

21 Fraud - Negligent Misrepresentation 

22 

23 

24 

25 

19. Did Cross-Defendant make a false representation of an important fact to Cross-Complainant? 

Answer:NO 

26 Given the jury's responses, Question 25 regarding Cross-Complainant's damages became 

27 inapplicable as a result of the jury's responses. 

28 Ill 
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1 A true and correct copy of Special Verdict Form No. 2 is attached hereto as Exhibit "C." 

2 

3 NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED: 

4 1. That Plaintiff LARRY GERACI have and recover from Defendant DARRYL COTTON 

5 the sum of $260,109.28, with interest thereon at ten percent (10%) per annum from the date of entry of 

6 this judgment until paid, together with costs of suit in the amount of$ ____ _ 

7 2. That Cross-Complainant DARRYL COTTON take nothing from Cross-Defendant 

8 REBECCA BERRY; and 

9 3. That Cross-Complainant DARRYL COTTON take nothing from Cross-Defendant 

10 LARRY GERACI. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IT IS SO ORDERED. 

Dated: 8-19 , 2019 -------
Hon. Joel R. Wohlfeil 
JUDGE OF THE SUPERIOR COURT 

Judge Joel R. Wohlfeil 

5 
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SUPERIOR COURT OF CALIFORNIA, 
COUNTY OF SAN DIEGO 

CENTRAL 

MINUTE ORDER 

DATE: 07/03/2019 TIME: 09:00:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil 
CLERK: Andrea Taylor 
REPORTER/ERM: Margaret Smith CSR# 9733 
BAILIFF/COURT ATTENDANT: R. Camberos 

DEPT: C-73 

CASE NO: 37-2017-00010073-CU-BC-CTL CASE !NIT.DATE: 03/21/2017 
CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged] 
CASE CATEGORY: Civil - Unlimited CASE TYPE: Breach of Contract/Warranty 

EVENT TYPE: Civil Jury Trial 

APPEARANCES 
Michael R Weinstein, counsel, present for Respondent on Appeal,Cross - Defendant,Cross -
Complainant,Plaintiff(s ). 
Scott H Toothacre, counsel, present for Respondent on Appeal,Cross - Defendant,Cross -
Complainant,Plaintiff(s ). 
Jacob Austin, counsel, present for Defendant,Cross - Complainant,Appellant(s). 
Darryl Cotton, Defendant is present. 
Larry Geraci, Plaintiff is present. 
Rebecca Berry, Cross - Defendant is present. 
8:55 a.m. This being the time previously set for further Jury trial in the above entitled cause, having been 
continued from July 2, 2019, all parties and counsel appear as noted above and court convenes. The 
jurors are not present. 

Outside the presence of the jury, Court and counsel discuss exhibits. 

9:01 a.m. Court is in recess. 

9:03 a.m. Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. The 
jurors are present except for juror no. 4. 

An unreported sidebar conference is held. (6 minutes) Juror no. 4 arrives. 

9:09 a.m. Attorney Weinstein presents opening statement on behalf of Plaintiff/Cross-Defendant Larry 
Geraci, et al. 

9:55 a.m. Attorney Austin presents opening statement on behalf of Defendant/Cross-Complainant Darryl 
Cotton. 

DATE: 07/03/2019 
DEPT: C-73 
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CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged] CASE NO: 37-2017-00010073-CU-BC-CTL 

10:15 a.m. All jurors are admonished and excused for break and Court is in recess. 

10:24 a.m. Court reconvenes with plaintiff(s}, defendant(s) and counsel present as noted above. The 
jury is not present. 

Outside the presence of the jury, Plaintiff makes a Motion for Non-suit on the Cross-Complaint against 
Rebecca Berry. The Court hears oral argument. Motion for Non-Suit is denied as to Declaratory Relief 
claim. Motion for Non-Suit is granted as to Fraud claim. 

10:30 a.m. Court is in recess. 

10:31 a.m. Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. All 
jurors are present. . 

10:32 a.m. LARRY GERACI is sworn and examined by Attorney Weinstein on behalf of 
Plaintiff/Cross-Defendants, Larry Geraci, et al. 

The following Court's exhibit(s) are marked for identification and admitted on behalf of 
Plaintiff/Cross-Defendant: 

11 Letter of Agreement with Bartell & Associates dated 10/29/15 
5 Text Messages between Larry Geraci and Darryl Cotton from 7/21/16-5/8/17 
8 Email to Larry Geraci from Darryl Cotton dated 9/21/16 with attached letter to Dale and Darryl 
Cotton from Kirk Ross, dated 9/21/16 
9) Email to Larry Geraci from Darryl Cotton, dated 9/26/16 
10 Draft Services Agreement Contract between lnda-Gro and GERL Investments, dated 9/24/16 
14 Email to Larry Geraci and Neil Dutta from Abhay Schweitzer, dated 10/4/16 
15 Email to Rebecca Berry from Abhay Schweitzer, dated 10/6/16 
17 Email to Larry Geraci and Neil Dutta from Abhay Schweitzer, dated 10/18/16 
18 Email thread between Nell Dutta from Abhay Schweitzer, dated 10/19/16 
21 Email from Larry Geraci to Darryl Cotton, dated 10/24/16 
30 City of San Diego Ownership Disclosure Statement signed, dated 10/31/16 
38 Agreement between Larry Geraci or assignee and Darryl Cotton, dated 11/2/16 
39 Excerpt from Jessica Newell Notary Book, dated 11/2/16 
40 Email to Darryl Cotton from Larry Geraci attaching Nov. 2 Agreement, dated 11/2/16 
41 Email from Darryl Cotton to Larry Geraci, dated 11/2/16 
42 Email to Darryl Cotton from Larry Geraci, dated 11/2/16 

11 :44 a.m. All jurors are admonished and excused for lunch and Court remains in session. 

Outside the presence of the jury, Attorney Austin makes a Motion for Non-Suit on Breach of Contract 
claim against Darryl Cotton. The Court hears oral argument. Motion for Non-Suit is denied without 
prejudice. 

11 :50 a.m. Court is in recess. 

~ :19 p.m. Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. The 
Jurors are not present. 
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CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged] CASE NO: 37-2017-00010073-CU-BC-CTL 

Outside the presence of the jury, Attorney Austin makes a Motion for Non-Suit. The Court hears 
argument. The Motion for Non-Suit is denied without prejudice as pre-mature. Court and counsel 
discuss scheduling. 

1 :25 p.m. Court is in recess. 

1:33 p.m. Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. All jurors 
are present. 

1 :34 p.m. Larry Geraci, previously sworn, resumes the stand for further direct examination by Attorney 
Weinstein on behalf of Plaintiff/Cross-Defendants, Larry Geraci, et al. 

The following Court's exhiblt(s) are marked for identification and admitted on behalf of 
Plaintiff/Cross-Defendants: 

' 
43 Email to Becky Berry from Abhay Schweitzer, dated 11/7/16 with attachment 
44 Email to Darryl Cotton from Larry Geraci, dated 11/14/16 
46 Authorization to view records, signed by Cotton, 11/15/16 
59 Email to Darryl Cotton from Larry Geraci, dated 2/27/17 
62 Email to Darryl Cotton from Larry Geraci, dated 3/2/17 
63 Email to Larry Geraci from Darryl Cotton, dated 3/3/17 
64 Emall to Darryl Cotton from Larry Geraci, dated 3/7/17 
69 Email to Larry Geraci from Darryl Cotton, dated 3/17/17 at 2:15 p.m. 
72 Email to Larry Geraci from Darryl Cotton, dated 3/19/17 at 6:47 p.m. 
137) Federal Blvd.- Summary of All Expense Payments, excel spreadsheet 

2:29 p.m. An unreported sidebar conference is held. (3 minutes) 

2:36 p.m. Cross examination of Larry Geraci commences by Attorney Austin on behalf of 
Defendant/Cross-Complainant, Darryl Cotton. 

2:53 p.m. All jurors are admonished and excused for break and Court is in recess. 

3:08 p.m. Court reconvenes with plaintiff(s), defendant(s) and counsel present as noted above. All jurors 
are present. 

3:09 p.m. Larry Geraci is sworn and examined by Attorney Austin on behalf of 
Defendant/Cross-Complainant, Defendant. 

3:47 p.m. Redirect examination of Larry Geraci commences by Attorney Weinstein on behalf of 
Plaintiff/Cross-Defendant, Larry Geraci, et al. 

3:48 p.m. The witness is excused. 

3:49 p.m. REBECCA BERRY is sworn and examined by Attorney Weinstein on behalf of 
Plaintiff/Cross-Defendant, Larry Geraci, et al. 

The following Court's exhibit(s) is marked for identification and admitted on behalf of 
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CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged] CASE NO: 37-2017-00010073-CU-BC-CTL 

Plaintiff/Cross-Complainant: 

34) Forms submitted to City of San Diego dated 10/31/16; Form DS-3032 General Application 
dated 10/31/16 

4:00 p.m. Cross examination of Rebecca Berry commences by Attorney Austin on behalf of 
Defendant/Cross-complainant, Darryl Cotton. 

4:15 p.m. The witness is excused. 

4:16 p.m. All jurors are admonished and excused for the evening and Court remains in session. 

Outside the presence of the Jury, Court and counsel discuss scheduling. 

4:22 p.m. Court Is adjourned until 07/08/2019 at 09:00AM in Department 73. 
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3 

4 

s 
6 

ORIGINAL 

e I L E D 
l'crltl ti ... hJlll,r CIVIi 

'JUL 16 2019 

. 9Y.: A. TAYLOR 

SUPEIUOR COlJB.'l' OF CALD'ORNIA . 1 

8 

9 

10 
11 

12 

13 

14 

15. 

COUNTY O.J SAN DIEGO, CENTRAL DIVISION 
CaseNo.37-2017-00010073..CU-BC-CTL LARRY GBRACI, 

PJ,aintift; 

.. 
16 

v. 

DARRYL COTION, 
Defendant. 

D4RR,YL COTION, 
Cross-Complainant, 

v. 

17 LARl~.Y GERACI, 
18 Cross-Defendant. 
19 

.20 
21. 

SPECIAL VERDICT FORMN0.1 

Judge: Hon. Joel R. Wohlfeil 

. . 
. 22 Wea the Jury, hi the above ~ded aotioD, find the i>llowing special verdict on the questions 

23 submitted to us: 

24 
25 Breach of Coatraet • 
26 
't'J. 1. Did Plaintiff' Lmy Oeraci and Defendant Darryl Cotton enter iD1D the November 2, 2016 

28 written contract? 

1 

IIIPl'l"l'AT.1'RIIDIC'rll'ORMN0.1 IPROPnARDRVPr.Al'N'l'IRCRIIAl"II 



, 

. ., 

1 

2 

3 

✓ves _No 

4 • If your answer to question 1 is yes, answer question 2. If your answer to question 1 is no, answer 

S no tbrther questions, and have ~presiding juror sign~ dalB this tbnn. 

6 

7 2. Did Plaintiff do all, or substantially all, of the si~t~ that the oomraot requjred him 

8 todo? 

9 
_Yes _..:L_No .. 10 

11 
l2 'If your inswer to quesdon 2 is yes~ do .not answer question 3 and answer questlon 4. 'If your 

13 answer to ~esfion ~ is no, answct question 3. . 

14 

1S 3. Was Plaintiff excused from.having to do all, or substantially all, of the sigoi:licant things that • ... 
16 the contract iequired him to· do? 

17. 

18 . ✓ves _No 

1-9 . . 
20 If your answer to question3 is yes, answer q:uestion 4. If your mJIW!I to question 3 is no_ answer 
21 no f.brtherquesti.ons, and have 1he presiding juror sign and date this tbnn. 

22 
23 

24 

25. 

26 

27 

4.- Did all the ccmdition(s) that were ~d for Defendant, perfomumc, occur? 

If-jour UISWC1' to ~0114 ~ ye~ do not aniwer .question ~ and answer question 6 .. If your 
~ answer to question 4 is D(), answer~on S. . . 

2 
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l 

2 

3 

4 

s 

S. Was the requited con.dition(s) that aid not occur excused? 

_L_yes __ No 

6 If your answer _to question S is yes, then answer question 6. If your answer to question S is no, 

7 ans.wet no 1urther questi~ and have~ presidingjuror sign and date this~ 

8 

9 6: Did Defendant fail to do something that the contract required.him to do? 

10 

11 

12 

13 

14 
1S 

16 

17 

18 

/Yes _No 

or 

.. 
Did Defendant do so.meibing that the contract prohibited him :6::om. doing? 

/yes _No 

19 If your answer to eit)ler option for question 6 is yes,~ question 7. If your answer to both 

20 QptioDS is no, do Jl,otapswer question 7 Bild answer question 8. . . 
21 
22 

23 

24 

25 

26 

27 

7. Was Plaintiff harmed by Defendant's breach of contract? 

_No 

If your answer to questioJl!l 4 or S is yes, please m;tSWer question 8. 

28 Breach of the Jmp~ed Coyenaid of Good faith and Fair D@!Jiug 

3 
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' . . 

1 

2 

3 

4 

s 
6 

8. Did Defen~ unfairly interfere~ Plaintiff's right to receive the benefits of the contract? 

/ Yes _No 

If your answer to question 8 is yes, answer question 9. If your -answer to question 8 is noJ but 

7 your answer to question 7 is yes, c_lo not answer question 9 and answer question 10. If your answers to . 
8 questions 7 and 8 were not ~, answer no further questions, and have the presiding juror sign amJ date . . 

: 9 this form. 

10 
11· 

12 

13 

14 

15 

9. Was Plainti:ffhaaned by :berendant's interference? 

/Yes _No 

. If your answer to question 9 is. yes, answer question 10. If your aimwer tQ question 9 is no, but 
. . 

16 your an,swer to question 7 is yes, answer question 1 o. If ~om BDSWel'S to qu~stions 7 and 9 were not yes, 

17 answer no further questions, and have the presiding Juror sign and date this form. 

18 
19 
20 

21 

22 

10. What are Plaintiffs damages? 

23 Dated: .7/11/12. 
24 

25 

26 : After !111 verdi9t fmms hlve been signed, notify the bailiff that you ~ ready to present your 

27 verdict in the courtroQ.Ql. 

28 

4 
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·7 
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10 

11 

12 

13 

14 

15 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 . 
28 

., ' . 
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• 
ORiGlNAL 

f~1tfDt~,1d•!1~ 0 • 
UUL 16 Z0\9 
ey:A. lA'{LOR 

·SUPERIOR COURT OF CALD'ORNIA . 
COUNTY OF SAN DJEGO, CENTRAL DMSION 

LARRY GERACI, 

Pl~ 

v. 
DARRYL COITON1 

Defendant. 

DARRYLCOUON,· 

• Cross-Complainant, 

v. 

LARRY GERACI, 
Cross-Defendant. 

Case No. 37~2017-00010073-CU-BCCTL 

Judge: Hon. Joel R. Wohlfeil 

SPF.CIAL VERDICT FORM NO. 2 . 

We, the Jury, in the above entitled action, find the following special verdict on the questions 

submitted to us: 

Bpaeh of Contract 

.· 

1 

SPECIAL ~ICTJ'O:q.M NO, 2 fPROPOSED BY CROSS-DEFENDANT GERACI) 



\ 

1 1. Did Cross-Complainant Darryl Cotton and Cross-Defendant Larry Geraci enter into an oral 

2 contract io form ajoiJit venture? 

3 

4 

s 
6 If your answer to question 1 is yes, answer question 2. If your answer to question I is no, do not 

7 answer questions 2-7 and answer question 8. 

8 

9 2. Did Cross-Complainant do all, or substantially all, of the significant things that the contract 

10 required him to do? 

11 
_Yes _No 12 

13 

14 If your answer to question 2 is yes, do not answer question 3 and answer question 4. If your 

15 answer to question 2 is no, answer question 3. 

16 
17- 3. Wes Cross-Complainant excused from having to do.all, or substantially all, of the significant , 

18 th.ings that the contract requb:ed lrlm. to do? 

19 
_Yes _No 20 

21 

~ If yom an&wer to question ·3 is yes, answer question 4. If your answer to question 3 is no, do not 

23 answer questions 4- 7. and answer question 8. 

24 
25 

26 

27 

28 

4. Did all the condition(s) that were required for Cross-Defendant's performance occur? 

_Yes __ ·No 

2 

SPECIAL VERDICT FORM NO. 2 (PROPOSED BY ~OSs-DEFENDANI' GERACI) 



If your answer to question 4 is yes, do not answer question 5 and answer question 6. If your 

2 answer to question 4 is no, answer question S. 

3 

4 

s 
6 

7 

S. Was the required condition(s) that did not occur excused? 

_Yes . _No 

8 If your~ to questiQn S is yes, answer question 6. If your answer to question 5 is no, do not 

9 answer questions 6 - 7 ~d ~wer question 8. 

10 

11 
12 

13 

14 
15 
16 
17 
18 

. 19 
20 

6. Did Cross-Defendmrt 1ilil to do something that the contract required him to do? 

_Yes __ No 

or 

Did Cross-Defendant do some~ that the contract prohibited him from doing? 

_Yes _No \ 

21 If your answer to .either option for question 6 is yes, answer question 7. If your answer to both 

22 options is no, do not answer question 7 and answer question 8. 

23 

24 

25 

26 

27 

28 

7. Was Cross-CompJainaJJJ; 1'armed by Cross-Defendants breach of contract? 

_Yes _No· 

P• answer question 8. 

3 
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I 
2 Fraud -Intentional Misrepresentation 

3 

4 

s 
6· 

7 

8. Did Cross-Defendant make a false representation of an impo~t fact to Cross-COniplainant'l 

_:_Yes /No 

8 If your answer to question 8 is yes. answer que~on 9. If your ~wer to question 8 is no, do not 

9 answer questions 9- 12 and answer question 13. 

10 
11 9. Di~ Cmss-De!endant know that the representation was false, or did Cross-Defendant make 

12 the representation reoklessly and _without re~ tbr its truth? 

13 

14 

ls 
_Yes 

., 

No 

16 • • If your answer to.question 9 is yes, answer question 10. ,your answer to question 9 is no, do 

17 not answer questio~ 10- I2 and ~wer question 13. 

18 

19 
20 

21 
22 

lO. Did Cross-Defendaniintend 1bat Cross-Complainant rely on the representation? 

_Yes _No 

23 If your aiiswerto question 10 is yes, ~question i1. If your answer to question 10 is no, do 

24 not answer questions 11 - 12 and answer question 13. 

2S 

26 

27 

28 

J 1. Did Cross-Complainant reasonably rely on the representation? 

_Yes • No --
• 4 
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If your mmYet to question 11 is yes, answer question 12. ff your answer to question 11 is no, do 

3 not answer question 12 and answer questi9n 13. 

4 
S . 12. Was Cross-Complajnant's reliance on Cross-Defendant's re,p~entation a substantial factor 

6 in causing harm to Cross-Complainant? 

7 

8 

9· 

Yes _No 

lO Pleaseauswerquestion 13. 

11 
12 -~ud .. False Prnmise 

13 

· .. 

14 13. Did Cross-Defendant make a promise~ Cross--Complainant that was important to the 

l S transaction? 
'16. 

17 • 

18 

_Yes . ._i_No 

-19 If your answer to question 13 is yes, answer question 14. If your answer to question 13 is no, dp 

20 not answer questio.ns 14- 18 and answer question 19. 

21 
22 

23 
24 

2S 

14. Did Cross-Defendan.~ intend to pedmm this promise when CrosswDetendant mad~ it? 

_..__Yes _No 

26 Ifyourauswertoquestion 14isno,answerquestion fS. -IfY.our_aoswertoquestion 14isyes,do 

'1.7 not answer questions 15 -18 and answer question 19. 

28 

s 
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1 
2 

3 

4 

15. Did Cross-Detendant intend that Cross-Complainant rely on tQis promise? 

__ Yes __ No 

5 If your answer to question 15 is yes,~ question 16. If your answer 1o question 15 is not do 

6 not answer questions 16 - 18 and answer question 19. 

7 

8 16. Did Cross-CpDiplainant reasonably rely on this promise? 

9 

10. 

11 

_. _Yes _No 

12 . If your ~to question 16 is yes, amwer question 17. Jfyout answer to question 16 is no, do 

13 not answer questions 17 -18 and answer questioa 19. 

14 

15 

16 

17 

18 

19 

17. Did Cross-Defendant perform the promis_ed act? 

__ Yes _.No. 

If your answer to question 17 is ~o, answer question 18. If your.answer to question 17 is yes,-do 

20 not answer question 18 and answer question 19. 

21 
22 18. Was Cross-Complainant's reliance on Cross-Defendant's promise a substantial fitctor in 

23 causing harm to Cross-Complainant? 

24 

25 

26 

_Yes 

27 Please answer question 19. 

28 

No 

6 
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1 Fraud· - Negligent M~i'epreseotation 

2 

3 

4 

5 

6 

7 

. 
19. Did Cross-Defendant make a fals~ representation of an important fact to Cross-Complainant? 

_Yes 

If your answer to qq.estion 19 is yes,.answer question 20. If your answer to question 19 is no, do 

8 not answer questions 20 - 24 but if yo~ answer to questions 7, 12 or 1 S is yes, answer question 25. • Ii 

9 your answers to questions 7, 12 and 18 were not yes; answer no further questions, and pave the presiding' 

10 juror sign and date this form. 

11 

12 20. Did-Cross-De:fendanthonestly believ4' that the representation was true when Cross-Defendant 

13 made it? 

14 

15 

16 

__ Yes No 

17 If your answer"? que~on 20 .is yes, answer questipn :21. If your answer to question 20 is n~. 'do . . . 
18 not answer questions 21 -24 but if your answer to questions 7, 12 or 18 is yes, answer question 25. If 

19 your answers to questions 7, 1~ and 1 s· were not yes, answer no :furtb,er questions, and have th,e presiding 

20 juror sign and date this'form .. 

21 
22 ii. Di,d Cross-Defepdanthave reasonable grounds for believing the representation was tiue wh,en • . . . . 
23· Cross-Deiimdant made it? 

24 

2S 

26 

__ Yes __.,No 

27 If your answet to question 21 is y~. answer question 22. lf your answer to question 21 is no, do ' . . 
28 not answer questions 22 - 24 but if your answer to questions 7;. 12 or 18 is yes, answer question 25. If 

7 
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1 your answers to questions 7, 12 and 18 were not yes, answer no further questions, and have the presiding 

2 juror sign and date this form. 

3 

4 

s 
6 

7 

22. Did Cross-Defendant intend that Cross-Complainant Tely on the representation? 

_Yes _No 

• 8 If your answer to question 22 is yes. apswer question 23. If your answer to question 22 is no, do 

9 not answer questions 23 - 24 but if your answer to questions 7, 12 or 18 is yes, ~wer question 25. If . 
10 your answers to questiom 7, ti and J8 were not y~ answer nQ further questions. and have the presiding 

11 · • juror sign and daie this form. 

12 

13 

14 

1S 

16 

23. Did Cross-Complainant TeBSOnably tely on the representation? 

_Yes __ No 

17 If your answer to question 23 is yes, answer question 24. If your answer to question 23 is no, do 

18 not answer question 24 but if yoµr answer to questiom 7, 12 or 18 is yes, answer question 2S. If your 

19 answers to questions 7, 12 and 18 were not yes, answer no further questions, and have the presidingjuror 

20 sign and date this form. 

21 

22 24. W~ Cross-Complainant's reliance on Cross-Defendant's representation a substantial :mctoE 

23 in causing harm to Cross-Complainant? 

24 

25 

26 

27 

28 

_Yes _No 

< 

8 
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1 If your answer to question24 is yes, answer question 25._ If your answer to question 24 is no, but . 

2 if your answel'to ques1ions 7, f2 or 18 is yes, answer question 25. If your ,mswers to questions 7. 12 and 

3 18 were not yes, answer no further questions, and have the presiding juror sign and date this fonn. . 

4. 

s 
6 

7 

8 

9 

10 

25. What are Cross-Complainant'i; damages? 

$ _____ _ 

11 Dated: 7 /11, I I 't r r . 
12 

13 After alt verdict forms have been signed, notify the bailiff that you are ready to present your ven:lict in 
14 the courtroom. • 
15 

16 
17 

18 

19 .. 
20 

21 

22 
23 
24 

25 
26 
Z1 

28 

l 
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INTRODUCTION 

Mr. Cotton seeks a new trial on three grounds.  First, the alleged November 2, 2016 agreement 

is illegal and void because Larry Geraci’s (“Mr. Geraci”) failure to disclose his interest in both the 

Property1 and the Conditional Use Permit (“CUP”) violates local law and policies, as well as state law.  

More particularly, the San Diego Municipal Code (the “SDMC”) requires those disclosures to be made.  

Further, Mr. Geraci entered into two stipulated judgments with the City of San Diego (“City”) that 

mandated he complied with the City’s CUP requirements, which he purposefully failed to do in his 

performance of the alleged November 2, 2016 agreement.  For his claims against Mr. Cotton, Mr. Geraci 

asks this Court to assist him in violating the SDMC and the policy of AUMA, which the Court is 

prohibited from doing.  As a result, the jury’s finding that the alleged November 2, 2016 agreement is a 

valid contract is contrary to law. 

 Second, the jury applied an objective standard to Mr. Cotton’s conduct and a subjective standard 

to Mr. Geraci’s as it relates to the alleged November 2, 2016 agreement and subsequent 

acknowledgement e-mail.  The jury found the parties entered into a contract on November 2, 2016 and 

discounted the acknowledgement e-mail based upon Mr. Geraci’s testimony that he only replied to the 

first line of Mr. Cotton’s e-mail.  Mr. Geraci’s objective conduct demonstrates that either (i) he agreed 

to a 10% interest that he later refused existed, or (ii) there was an agreement to agree.  Had the jury 

applied an objective standard to the conduct of both parties, it would not – nor could it – have reached 

the verdict it did.  The judgment entered in accordance with the jury’s verdict is contrary to law.2 

 Third, Mr. Geraci used the attorney-client privilege as a shield during discovery and a sword at 

trial, which prohibited Mr. Cotton from receiving a fair and impartial trial.  During discovery, 

Mr. Cotton sought documents and communications by and between Mr. Geraci and Gina Austin 

(“Ms. Austin”) relating to the drafting of various agreements related to the purchase of the Property.  

Mr. Geraci objected to the request and never produced communications related to the same based upon 

attorney-client privilege.  At trial, however, Mr. Geraci waived the attorney-client privilege, for the first 

 
1   The term “Property” shall mean and refer to the real property located at 6176 Federal Boulevard, San Diego, California. 
2   The “agreement to agree” argument is a defense to the breach of contract claim made by Mr. Geraci.  The argument should 
not, and cannot, be considered a judicial admission to the separate issue of Mr. Cotton’s claim as to the oral joint venture 
agreement. 
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time, and both he and Ms. Austin testified as to their communications.  Mr. Cotton was unable to cross-

examine either witness with the relevant documents Mr. Geraci withheld during discovery on the ground 

of attorney-client privilege.  The requested communications went to one of the central issues of the case 

– whether the alleged November 2, 2016 agreement was an agreement, or an agreement to agree.  The 

use of the attorney-client privilege as a sword at trial was made even more improper given the content 

of the testimony by Mr. Geraci and Ms. Austin, both of whom accused Mr. Cotton of a crime – extortion.  

As a result, Mr. Cotton did not receive a fair and impartial trial. 

ARGUMENT 

A. STANDARD FOR MOTION FOR NEW TRIAL. 

A verdict may be vacated, in whole or in part, and a new trial granted on all or part of the issues, 

when either the verdict is contrary to the law, there is an error in law at the trial, there is insufficient 

evidence to support the verdict, or an irregularity in the proceedings.  Cal. Code Civ. Proc. § 657(6)-(7).  

A party may raise illegality of contract on a motion for new trial.  Lewis & Queen v. N.M. Ball Sons 

(1957) 48 Cal.2d 141, 148 (citing Pacific Wharf & Storage Co. v. Standard American Dredging Co. 

(1920) 184 Cal. 21, 23-24)); Gray v. Robinson (1939) 33 Cal.App.2d 177, 182 (irregularity in the 

proceedings); A&M Records, Inc. v. Heilman (1977) 75 Cal.App.3d 554, 566 (litigant cannot claim 

privilege during discovery, then testify at trial as to the same matter); see also Webber v. Webber (1948) 

33 Cal.2d 153, 164 (affidavit not required where motion for new trial “relies wholly upon facts appearing 

upon the face of the record”).  On a motion for new trial, the Court sits as the 13th juror and is “vested 

with the plenary power – and burdened with a correlative duty – to independently evaluate the evidence.”  

Ryan v. Crown Castle NG Networks Inc. (2016) 6 Cal.App.5th 775, 784. 

B. RELEVANT BACKGROUND. 

Mr. Geraci, an IRS Enrolled Agent, Has Two Judgments Prohibiting the Operation 

of a Marijuana Dispensary Unless He Complies With the SDMC 

Mr. Geraci has been an enrolled agent with the IRS (“Enrolled Agent”), which “means he has a 

federal license that allows him to represent clients before the IRS,” since 1999.  (Reporter’s Transcript 

of Trial (“RT”) July 3, 2019 at 14:22-16:24; 56:25-57:11, the relevant excerpts of which are attached 
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hereto as Exhibit A.3)  Prior to his involvement with the Property and during the time in which he was 

an Enrolled Agent, Mr. Geraci was involved in at least two illegal marijuana dispensaries (the “Illegal 

Marijuana Dispensaries”).  (See id. (Mr. Geraci testifying that he has been an enrolled agent since 1999); 

Stipulation for Entry of Final Judgment and Permanent Injunction; Judgment Thereon [CCP § 664.6] 

(the “Tree Club Judgment”) and Stipulation for Entry of Final Judgment and Permanent Injunction; 

Judgment Thereon [CCP § 664.6] (the “CCSquared Judgment”) (collectively referred to herein as 

“Geraci Judgments”) true and correct copies of which are attached hereto as Exhibits B and C, 

respectively, and incorporated herein by this reference.) 

Pursuant to the terms of the Geraci Judgments, Mr. Geraci could only operate or maintain a 

marijuana dispensary after providing written proof to the City that “any required permits or licenses to 

operate a marijuana dispensary, collective or cooperative have been obtained from the City of San Diego 

as required by the SDMC.”  (Exhibit B (Tree Club Judgment) at ¶¶ 10(b), 17 (emphasis added); Exhibit 

– (CCSquared Judgment) at¶ 9(b).)  Unlike paragraphs 9 through 14, paragraph 10(b) in the Tree Club 

Judgment is not limited to the “PROPERTY.”  (See id.)  Unlike paragraphs 8 and 10 in the CCSquared 

Judgment, paragraph 9 is not limited to the “PROPERTY.”  (Exhibit C (CCSquared Judgment).4)  

Additionally, Mr. Geraci was fined $25,000 in the Tree Club Judgment and $75,000 in the CCSquared 

Judgment.  (Exhibit B (Tree Club Judgment) at ¶ 17; Exhibit C (CCSquared Judgment) at ¶ 15.) 

State Marijuana Laws 

 In 2003, the State of California (the “State”) enacted the Medical Marijuana Program Act (the 

“MMPA”), which established certain requirements for Medical Marijuana Consumer Cooperatives 

(“MMCC”).  On October 9, 2015, the State passed the Medical Marijuana Public Safety and 

Environmental Protection Act, 2015 California Senate Bill No. 643, California 2015-2016 Regular 

Session (hereinafter cited to as “S.B. 643”).  Pursuant to S.B. 643, an application must be denied if the 

applicant does not qualify for licensure.  (S.B. 643 at § 10 (adding Cal. Bus. & Prof. Code § 19323(a), 

(b)(8).)  An applicant does not qualify if he has been sanctioned by a city for unauthorized commercial 

 
3  For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of 
testimony at trial on July 3, 2019 cited herein are contained in Exhibit A.  Each excerpt of testimony is clearly identified by 
a slipsheet and bookmarked for this Court’s ease or reference and expedient access. 
4  The CCSquared Judgment was a global settlement of two separate civil actions. 
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marijuana activity.  (Id.)  Although Section 12, which added § 19324, provides that an applicant shall 

not be denied a state license if the denial is based upon certain conditions, neither of the two conditions 

specified applies to § 19323(b)(8).  (Id. at § 12.)  In the Geraci Judgments, the City sanctioned 

Mr. Geraci for unauthorized commercial marijuana activity.  (See Exhibits B and C.) 

 On November 8, 2016, the voters of California approved Proposition 64, the Control, Regulate, 

and Tax Adult Use of Marijuana Act (“AUMA”).  (Control, Regulate, and Tax Adult Use Of Marijuana 

Act, 2016 Cal. Legis. Serv. Prop. 64 (hereinafter cited as “Prop. 64”).)  The purpose and intent of 

AUMA was to:  (i) strictly control the cultivation and sale of marijuana “through a system of state 

licensing, regulation, and enforcement; (ii) allow local governments to enforce state laws and 

regulations; and (iii) bring marijuana into a regulated and legitimate market to create a transparent and 

accountable system.  (Prop. 64 at §§ 2, 3.)  In order to create more legitimacy and transparency, among 

other things, AUMA requires the disclosure of all persons who have an interest in the license.  (Id. at 

§ 6.1 (adding §§ 26001(a) (providing broad definition of applicant), 26055(a) (licensing authorities may 

issue state licenses only to qualified applicants), and 26057 (prohibiting certain applicants from 

obtaining a license).) 

Local Marijuana Laws 

 After the enactment of the MMPA, the City adopted Ordinance No. 20356 (“Ordinance 20356”).   

Pursuant to Ordinance 20356, a CUP is required to operate an MMCC.  (See id. at § 126.0303(a); 

§ 141.0614.)   In February 2017, the City adopted Ordinance No. 20793, which requires a conditional 

use permit for a marijuana outlet.  (Ordinance No. 20793) at p. 4 (§ 126.0303).)   The approval of a CUP 

is governed by Process Three, which requires approval by a hearing officer and allows the hearing 

officer’s decision to be appealed to the Planning Commission.  SDMC § 112.0501 (providing overview 

of Process Three). 

The City’s CUP requirements mandate the disclosure of anyone who holds an interest in the 

relevant property or a CUP.  (See TE 30 (Ownership Disclosure Statement), a true and correct copy of 

which is attached hereto as Exhibit D and incorporated herein by this reference.) SDMC § 112.0102(b) 

(application shall be made on forms provided by city manager and accompanied by all the information 

required by the same); SDMC § 112.0102(c) (information requested on forms updated “to comply with 



 

8 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR NEW TRIAL 

Case No. 37-2017-00010073-CU-BC-CTL 
 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

28 

revisions to local, state, or federal law, regulation, or policy.  As evidenced by the SDMC, there are at 

least two reasons for the information mandated by the application forms. 

The first reason for the disclosure requirements is conflict of interest laws.  (RT July 8, 2019 at 

33:10-34:1, the relevant excerpts of which are attached hereto as Exhibit E;5 see also SDMC § 27.3563 

(prohibiting conflicts of interest).)  The City’s ethics ordinances (collectively, the “Ethics Ordinances”) 

were adopted “to embrace clear and unequivocal standards of disclosure and transparency in government 

so as to avoid conflicts of interest.”  SDMC § 27.3501.  The Ethics Ordinances require, among others, 

that a City official disclose his or her economic interests.  Id. at § 27.3510.  The Ethics Ordinances make 

it unlawful for any city official to make a municipal decision in which he or she knows, or has reason to 

know, that they have a disqualifying financial interest.  Id. at § 27.3561; see also id. at §§ 27.3562-63.  

The Ethics Ordinance applies to hearing officers who make decisions on CUP applications.  SDMC 

§ 27.3503 (see definitions of “City Official” and “High Level Filer,” the latter includes, by cross-

reference to Govt. Code § 87200, hearing officers).   

The second reason relates to the requirements for obtaining a license for a Marijuana Outlet 

(“MO”), which requires the applicant/responsible persons to undergo background checks after the 

issuance of a CUP.  SDMC § 112.0102(c); id. at §§ 42.1502 (defining responsible persons), 42.1504 

(requiring a permit to operate a marijuana outlet), and 42.1507 (requiring background check); (see also 

RT July 9, 2019 at 113:18-114:3 (Ms. Tirandazi, a City employee, testifying that background checks 

are required after the CUP process) the relevant excerpts of which are attached hereto as Exhibit F. 6)   

Failure to Disclose Ownership Interest and Geraci Judgments 

Mr. Geraci identified the Property and began talking with Mr. Cotton because the Property “may 

qualify for a dispensary.”  (Exhibit A at 59:18-19.)  On October 31, 2016, Ms. Austin – a self-

proclaimed expert in cannabis licensing – e-mailed Abhay Schweitzer instructing him to keep 

Mr. Cotton’s name off the CUP application “unless necessary” because Mr. Cotton had “legal issues 

 
5  For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of 
testimony at trial on July 8, 2019 cited herein are contained in Exhibit E.  Each excerpt of testimony is clearly identified by 
a slipsheet and bookmarked for this Court’s ease or reference and expedient access. 
6  For the convenience of the Court and to avoid a multiplicity of exhibits, true and correct copies of all relevant excerpts of 
testimony at trial on July 9, 2019 cited herein are contained in Exhibit F.  Each excerpt of testimony is clearly identified by 
a slipsheet and bookmarked for this Court’s ease or reference and expedient access. 
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with the City.”  (Trial Exhibit (“TE”) 36, a true and correct copy of which is attached hereto as Exhibit G 

and incorporated herein by this reference; Exhibit E at 11:28-13:23) (Ms. Austin characterizing herself 

as a marijuana expert), Id. at 54:10-55:11.)  On the same date, Mr. Geraci caused a Form DS-3032 

General Application (the “CUP General Application”) to be filed with the City.  (See TE 34, a true and 

correct copy of which is attached hereto as Exhibit H and incorporated herein by this reference, at 34-

001.)  Rebecca Berry (“Ms. Berry”) was identified as the “Lessee or Tenant” and the Permit Holder.  

(Id.)  Mr. Geraci is not identified anywhere in the CUP General Application.  (See id.)  Section 7 of the 

CUP General Application requires the disclosure of, among other things, the Geraci Judgments (id. at 

§ 7); however, they were not disclosed.  (See id.) 

On the same date, Ms. Berry executed and submitted the Ownership Disclosure Statement to the 

City.  (See Exhibit D).  As set forth in the Ownership Disclosure Statement, the list “must include the 

names and addresses of all persons who have an interest in the property, recorded or otherwise, and state 

the type of interest.”  (Id.)  The Ownership Disclosure Statement also required the disclosure of “Other 

Financially Interested Persons.”  (Id.)  The disclosure requirements are mandatory and do not include 

exceptions for Enrolled Agents.  (See id.)  Notwithstanding, Mr. Geraci is not identified in the 

Ownership Disclosure Statement.  (Id.) 

Both Mr. Geraci and Ms. Berry testified that the exclusion of Mr. Geraci was purposeful; he was 

not disclosed because he was as an Enrolled Agent.  (Exhibit A at 193:19-194:5.)  Mr. Geraci also 

claimed that the lack of disclosure was “for convenience of administration.”  (See Plaintiff/Cross-

Defendant Larry Geraci’s Answers to Special Interrogatories, Set Two, Propounded by 

Defendant/Cross-Complainant Darryl Cotton (hereinafter, the “Discovery Responses”), a true and 

correct copy of which is attached hereto as Exhibit I and incorporated herein by this reference, at 12:8-

16.)  However, Ms. Austin instructed the consultants to leave Mr. Cotton’s name off the CUP 

application unless necessary because of Mr. Cotton’s “legal issues with the City.”  Mr. Geraci also had 

“legal issues with the City” and he was not disclosed.  (Exhibit E at 54:24-55:11.)   

Mr. Geraci’s Objective Manifestations 

On November 2, 2016, Messrs. Geraci and Cotton executed the alleged November 2, 2016 

agreement, which the jury determined constituted a contract.  (TE 38, a true and correct copy of which 
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is attached hereto as Exhibit J and incorporated herein by this reference.)  Shortly after receiving a copy 

of the alleged agreement, Mr. Cotton sent an e-mail stating the 10% equity position in the dispensary 

was not included in the document and requesting an acknowledgment that a provision regarding the 

same would be included in “any final agreement.”  (TE 42, a true and correct copy of which is attached 

hereto as Exhibit K and incorporated herein by this reference.)  Mr. Geraci responded, “no problem at 

all.”  (Id.)   

Mr. Geraci then caused certain draft agreements to be exchanged with Cotton.  (See TE 59 and 

62, true and correct copies of which are attached hereto as Exhibits L and M, respectively, and 

incorporated herein by this reference.)  The draft agreements did not state they were amending a prior 

agreement for the purchase of the property, did not reference a prior agreement, and the “Date of 

Agreement” was “[t]he latest date of execution of the Seller or the Buyer, as indicated on the signature 

page.”  (See e.g., Exhibit L at 059-003.)  The draft agreements included terms that were not included in 

the November 2, 2016 document, and provide no indication or reference to the alleged November 2, 

2016 agreement.  (See id.)  And none of the documents or communications produced by Mr. Geraci ever 

referenced extortion, which was never raised during the course of discovery. 

Mr. Geraci Used the Attorney-Client Privilege  as a Shield and a Sword 

Mr. Cotton propounded discovery seeking, among other things, documents and communications 

by and between Mr. Geraci and Ms. Austin.  (See Exhibit I (Discovery Responses) at 13:1-13, 14:8-

23.)  Mr. Geraci refused to produce any documents or communications based upon attorney-client 

privilege.  (See id.)  Mr. Geraci waived the attorney-client privilege for the first time and trial, and both 

he and Ms. Austin testified as to communications regarding the drafting of a purchase agreement and 

statements Mr. Geraci purportedly made that he was being extorted by Mr. Cotton.  (Exhibit E at 41:10-

26; see also Exhibit A at 129:22-28 (Mr. Geraci testifying as to the same statements).)7  The testimony 

of Mr. Geraci and Ms. Austin was not previously disclosed due to the attorney-client privilege, but and 

it effectively accused Mr. Cotton of a crime.  See Pen. Code, § 518 (defining extortion). 

 
7   “Extortion” is defined as the “…obtaining of property or other consideration from another, with his or her consent, or the 
obtaining of an official act of a public officer, induced by a wrongful use of force or fear, or under color of official right.” 
Cal. Pen. Code § 518.  None of the evidence suggests any “wrongful use of force or fear” by Mr. Cotton.  Multiple statements 
equating Mr. Cotton’s conduct to extortion were inflammatory and prejudicial. 
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C. THE ALLEGED NOVEMBER 2, 2016 AGREEMENT WAS ILLEGAL. 

The Court has a duty to, sua sponte, refuse to entertain an action that seeks to enforce an illegal 

contract.  May v. Herron, (1954) 127 Cal.App.2d 707, 710-12 (internal citations and quotations omitted) 

(voiding contract where plaintiff sought to recover balance due on contract, which recovery would have 

allowed plaintiff to “benefit from his willful and deliberate flouting of a law designed to promote the 

general public welfare”).  “Whether a contract is illegal … is a question of law to be determined from 

the circumstances of each particular case.”  Kashani v. Tsann Kuen China Enterprise Co. (2004) 118 

Cal. App. 4th 531, 540; Bovard v. American Horse Enterprises, Inc. (1988) 201 Cal.App.3d 832, 838.  

A contract is unlawful and unenforceable if it is contrary to, in pertinent part, (1) an express provision 

of law; or (2) the policy of express law.  Cal. Civ. Code § 1667(1)-(3); Kashani, supra, at 541 (contract 

must have a lawful object to be enforceable).  For purposes of illegality, the “law” includes statutes, 

local ordinances, and administrative regulations issues pursuant to the same.  Id. at 542.  “All contracts 

which have for their object, directly or indirectly, to exempt anyone from responsibility for his own … 

violation of law, whether willful or negligent, are against the policy of the law.”  Cal. Civ. Code § 1668 

(emphasis added).  A contract made for the purpose of furthering any matter prohibited by law, or to aid 

or assist any party in the violation of the law, is void.  Homami v. Iranzadi (1989) 211 Cal.App.3d 1104, 

1109 (voiding a contract entered into for the purpose of avoiding state and federal income tax 

regulations).  As summarized in Yoo v. Jho (2007) 147 Cal.App.4th 1249: 
 
No principle of law is better suited than that a party to an illegal contract 
cannot come into a court of law and ask to have his illegal objects to be 
carried out.  The courts generally will not enforce an illegal bargain or 
lend their assistance to a party who seeks compensation for an illegal act. 

 

Id. at 1255 (internal citations and quotations omitted); see also Kashani, supra, at 179; Cal. Civ. Code 

§§ 1550, 1608.  “The test as to whether a demand connected with an illegal transaction is capable of 

being enforced is whether the claimant requires the aid of an illegal transaction to establish his case.”  

Brenner v. Haley (1960) 185 Cal.App.2d 183, 287. 

May is instructive.  In May, the Newmans and May entered into a contract whereby May agreed 

to construct a home for the Newmans.  May, supra, at 708.  However, May could only perform under 

the contract by acquiring construction materials through the veteran’s priority status under Federal 
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Priorities Regulation No. 33, which gave preference to veterans in obtaining construction materials.  Id.  

The Newmans transferred title to their property to a veteran and May secured construction materials 

because of his veteran’s status.  Id. at 708-09.  The Court of Appeals held that the contract between May 

and the Newmans, while valid on its face, was illegal because May knew the house was not intended for 

occupancy by a veteran and May’s conduct in performing his obligations under the contract violated the 

federal regulation. 

Mr. Geraci, like May, violated local laws in pursuit of his performance under the alleged 

November 2, 2016 agreement.  On October 31, 2016, Mr. Geraci caused to be filed with the City a CUP 

application which failed to disclose his ownership interest in the Property, the CUP, or the Geraci 

Judgments, despite the City’s requirement that each of the foregoing be disclosed.  (See Exhibit H at 

034-001 (§ 7 requires disclosure of Geraci Judgments), id. at 034-004 (requires disclosure of all persons 

with an interest in the Property and CUP); SDMC § 112.0102(b) (application shall be made on forms 

provided by city manager and shall be accompanied by all the information required by the same); SDMC 

§ 112.0102(c) (information requested on forms updated “to comply with revisions to local, state, or 

federal law, regulation, or policy). 

The non-disclosure was purposeful.  (See Exhibit I – (Discovery Resp.) at 12:8-16.)  Indeed, 

efforts were undertaken to exclude any reference to Mr. Cotton in the CUP application because of his 

“legal issues” with the City.  There are no disclosure exceptions for Enrolled Agents, and neither the 

SDMC nor the Geraci Judgments allow Mr. Geraci to comply with some of the CUP requirements.  

Applying the test of illegal contracts, Mr. Geraci relied upon the General Application and Ownership 

Disclosure Statement to suggest that he complied with the terms of the alleged November 2, 2016 

agreement.  As a result, Mr. Geraci asks this Court to assist him in violating local laws, which the Court 

is prohibited from doing. 

The alleged November 2, 2016 agreement also violates the policy of express law in the form of 

the CUP requirements and AUMA.8  The policy of the SDMC is disclosure and transparency in 

 
8  Although AUMA was adopted days after the alleged November 2, 2016 agreement, pursuant to Ordinance No. O-20793, 
all MMCC applications in the City were replaced with the new retail sales category called an MO.  Thus, the CUP application 
submitted by Ms. Berry on behalf of Mr. Geraci is subject to AUMA.  Furthermore, the text of AUMA was circulated in July 
of 2016 so all of the requirements for potential successful applicants were already known to the public and attorneys 
specializing in cannabis laws and regulations prior to November 2, 2016. 
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government.  Similarly, the policy of AUMA is to bring marijuana into a regulated and legitimate market 

to create a transparent and accountable system.  Mr. Geraci’s efforts, which were undertaken both before 

and after November 2, 2016, violated both policies.  Neither of the policies provides any exceptions for 

Enrolled Agents, “convenience of administration,” or those persons with “legal issues” – all of which 

Mr. Geraci has used to justify his purposeful non-disclosure. 

D. THE JURY APPLIED AN OBJECTIVE STANDARD TO MR. COTTON, AND A 

SUBJECTIVE STANDARD TO MR. GERACI. 

Mutual assent is determined under an objective standard applied to the outward manifestations, 

the surrounding circumstances, the nature and subject matter of the contract, and subsequent conduct of 

the parties; assent is not determined by unexpressed intentions or understandings.  Alexander v. 

Codemasters Group Limited (2002) 104 Cal.App.4th 129, 141 (disapproved on other grounds in Reid v. 

Google, Inc. (2010) 50 Cal.4th 512, 524); People v. Shelton (2006) 37 Cal.4th 759, 767 (internal citations 

and quotations omitted).  Agreements to agree are unenforceable because there is no intent to be bound 

and the Court may not speculate upon what the parties will agree.  Bustamante v. Intuit, Inc. (2009) 141 

Cal.App.4th 199, 213-14 (internal citations and quotations omitted). 

There was no dispute relating to the parties’ objective manifestations.  Shortly after receiving a 

copy of the alleged November 2, 2016 agreement, Mr. Cotton sent an e-mail stating the 10% equity 

position in the dispensary was not included in the document and requested an acknowledgment that the 

same would be included in “any final agreement.”  (See Exhibit K.)  Mr. Geraci responded “no problem 

at all.”  (Id.)  Mr. Geraci then had draft final agreements prepared and circulated.  The draft agreements:  

(i) do not state they were amending a prior agreement; (ii) do not reference a prior agreement; (iii) state 

that the “Date of Agreement” was “[t]he latest date of execution of the Seller or the Buyer, as indicated 

on the signature page;” (iv) do not provide any indication that a prior agreement was reached between 

the parties; and (v) include terms not set forth in the alleged November 2, 2016 agreement.  None of the 

drafts were signed and none of the documents produced by Mr. Geraci ever referenced extortion. 

Only two conclusions could have been reached if the appropriate objective standard had been 

applied to both Mr. Cotton and Mr. Geraci.  The first possible conclusion is that the alleged November 2, 

2016 agreement included the 10% interest that Mr. Geraci subsequently refused to acknowledge.  The 
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second possible conclusion is that the e-mail exchange subsequent to the alleged November 2, 2016 

agreement demonstrated the parties agreed to agree.  And, therefore, the alleged November 2, 2016 

agreement was not enforceable. 

Instead, the jury reached the conclusion that the alleged November 2, 2016 agreement was a 

contract.  In order to do so, the jury must have applied Mr. Geraci’s subjective standard.  The jury must 

have believed Mr. Geraci’s unexpressed intentions or understandings (i.e., that he was only responding 

to the first line of Mr. Cotton’s e-mail and the statements to his counsel that he was being extorted).  

According to Mr. Geraci’s testimony, he called Cotton the following day to explain.  But if the hours 

that passed between the November 2, 2016 agreement and Mr. Cotton’s e-mail was too late for 

Mr. Cotton, the day that passed before Mr. Geraci’s call was also too late to explain his subjective intent 

as to his response.  Therefore, the jury’s conclusion that the alleged November 2, 2016 agreement is a 

contract stands in direct contrast to the objective standard applied to Mr. Cotton’s conduct.  The jury 

cannot apply objective standards to Mr. Cotton and subjective standards to Mr. Geraci. 

E. MR. GERACI USED THE ATTORNEY-CLIENT PRIVILEGE AS A SHIELD AND A 

SWORD, THEREBY VIOLATING MR. COTTON’S RIGHT TO A FAIR AND 

IMPARTIAL TRIAL. 

“[A]n overt act of the trial court … or adverse party, violative of the right to a fair and impartial 

trail, amounting to misconduct, may be regarded as an irregularity.”  Gray, supra, 33 Cal.App.2d at 182; 

see also Webber, supra, 33 Cal.2d at 164 (affidavit not required where motion for new trial “relies 

wholly upon facts appearing upon the face of the record”).  Litigation is not a game, and a litigant cannot 

claim privilege during discovery then testify at trial.  A&M Records, supra, 75 Cal.App.3d at 566.  As 

the A&M Court eloquently put it, “[a] litigant cannot be permitted to blow hot and cold in this manner.”  

Id.  At the February 8, 2019 hearing on Mr. Cotton’s Motion to Compel Further Responses to Discovery 

to which Mr. Geraci asserted Attorney-Client Privilege, the Court acknowledged as much when it stated:  

“[T]here is a price to be paid; [Mr. Geraci] can’t go back and reopen that area once [he has] narrowed 

the scope by asserting privilege.”  (See Exhibit J February 8, 2019 at 21:1-5.  The Court subsequently 

entered an order prohibiting testimony on matters that Plaintiff asserted attorney-client privilege.  

Minute Order dated Feb. 8, 2019 (ROA 455) at p. 3 (prohibiting testimony on matters that Plaintiff 
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asserted privilege in discovery).  Mr. Geraci has previously admitted that failure to disclose constitutes 

“substantial prejudice.”  Plaintiff Larry Geraci’s Memorandum of Points and Authorities in Opposition 

to Defendant Darryl Cotton’s Motion to Expunge Lis Pendens dated April 10, 2018 (ROA 179) at 4:7-

8.  (Mr. Geraci claimed that Cotton’s “refusal to participate in discovery has substantially prejudiced 

Geraci and Berry in preparation of this case.”). 

 Mr. Cotton propounded discovery seeking, among other things, documents and communications 

by and between Mr. Geraci and Ms. Austin related to the purchase of the Property.  (See Exhibit I 

(Discovery Responses) at 13:1-13, 14:8-23.)  No documents or communications were produced in 

connection with the request based upon attorney-client privilege.  Then, at trial, Mr. Geraci waived 

privilege and he and Ms. Austin testified as to the very communications Mr. Cotton previously sought. 

Mr. Geraci’s use of the privilege as a shield and a sword violated Mr. Cotton’s right to a fair and 

impartial trial.  One of the central arguments Mr. Cotton presented was that the parties agreed to draft a 

final agreement.  While Mr. Geraci’s conduct was consistent with this argument, he and Ms. Austin 

testified at trial that Mr. Geraci’s request for draft agreements was purportedly the result of extortion.  

The failure to disclose those documents constitutes, as Mr. Geraci previously admitted, substantial 

prejudicial to Mr. Cotton because it prevented Mr. Cotton from cross-examining Mr. Geraci and 

Ms. Austin on their inflammatory and prejudicial extortion allegations, as well as proving that the 

alleged November 2, 2016 agreement was an agreement to agree.  Mr. Geraci cannot be permitted to 

“blow hot and cold.” 

CONCLUSION 

 For the reasons set forth herein, Mr. Cotton requests that the Court (i) find that the alleged 

November 2, 2016 agreement is illegal and void; or (ii) order a new trial and enable Mr. Cotton to 

conduct discovery related to the communications between Messrs. Geraci and Cotton.   
 
DATED this 13th day of September, 2019. 
 

              TIFFANY & BOSCO, P.A. 
 
 
      By       

EVAN P. SCHUBE 
Attorneys for Defendant/Cross-Complainant  
Darryl Cotton  
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 Plaintiff/Cross-Defendants submit this Memorandum of Points and Authorities in Opposition 

3 to Defendant/Cross-Complainant's Motion for New Trial. 

4 I. INTRODUCTION/SUMMARY OF ARGUMENT 

5 This case came to jury trial on July 1, 2019 and took place over the ensuing three-week period, 

6 consisting of 9 trial days. Mr. Cotton received a fair trial. The jury unanimously found in favor of Mr. 

7 Geraci and against Mr. Cotton on his causes of action for Breach of Contract and Breach of the 

8 Covenant of Good Faith and Fair Dealing and awarded damages to Mr. Geraci. (See Special Verdict 

9 Form, ROA #635.)1 Cotton now requests this Court to set aside the verdict.2 

1 O As a threshold matter, Mr. Cotton's supporting documents were not timely filed and served. 

11 CCP § 569(a) provides that "Within 10 days of filing the notice, the moving party shall serve upon all 

12 other parties and file any brief and accompanving documents, including affidavits in support of the 

13 motion .... ". Here, Mr. Cotton's Notice of Intent to Move for New Trial was served and filed on 

14 September 3, 2019. The ten-day period to file his brief and accompanying documents expired on 

15 September 13th. While Mr. Cotton timely filed his unsigned Memorandum of Points and Authorities 

16 just before midnight on September 13th, that filing did not include any accompanying documents. 

17 Instead, on Monday, September 16th, (3-days late) Mr. Cotton filed two documents entitled "Errata" 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 The jury also unanimously found in favor of Mr. Geraci and against Mr. Cotton on all of Mr. Cotton's claims set forth in 
his cross-complaint. (See Special Verdict Form, ROA# 636.) Mr. Cotton does not challenge the jury verdict nor seek a 
new trial in connection with his cross-claims; his memorandum of points and authorities in support of his new trial motion 
does not argue any grounds for a new trial on his cross-claims. Even if for the sake of argument Mr. Cotton intended to 
move for a new trial on those claims, that motion would fail for the same reason as his new trial motion fails as to the 
verdict against him on Mr. Geraci's claims. 

2 Mr. Cotton's counsel, Jacob Austin, did not raise an objection to the admission of any exhibits or the examination with 
regard to any exhibits. Attorney Austin only made two objections throughout the trial, neither of which have any impact on 
the pending motion. "In an appeal ... from a judgment after denial of a motion for new trial, the failure of ... counsel to 
object or except may be treated as a waiver of the error." (5 Witkin, Cal. Procedure (1983 pocket sup.) Attack on Judgment 
in Trial Court,§ 119, p. 307; Malkasian v. Irwin (1964) 61 Cal. 2d at p. 747; see Horn v. Atchison, T. & S.F.Ry. Co. {1964) 
61 Cal.2d 602, 610, cert. den. Sub nom.Atchison, Topeka & Santa Fe Railway Co. v. Horn, 380 U.S. 909 [13 L. Ed. 2d 
796, 85 S. Ct. 892] ["' In the absence of a timely objection the offended party is deemed to have waived the claim of error 
through his participation in the atmosphere which produced the claim of prejudice."' (Sabella v. Sothem Pac. Co. (1969) 
70 Cal.2d at p.319.) 
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1 which contained the accompanying documents in support of his motion.3 Affidavits or declarations 

2 filed too late may be disregarded. (See Morris v. Purity Sausage Co. (1934) 1 Cal.App.2d 120; Lewith 

3 v. Rehmke (1935) 10 Cal.App.2d 97, 105; Peterson v. Peterson (1953) 121 Cal.App.2d 1, 9.) 

4 As to the merits of his motion for new trial, Mr. Cotton's asserts three grounds: 

5 First Mr. Cotton contends the November 2, 2016 agreement was illegal and void because Mr. 

6 Geraci failed to disclose his interest in both the Property and the Conditional Use Permit ("CUP"). 

7 Mr. Cotton erroneously contends the agreement violates local law and policies, as well as state law. 

8 The statutes upon which Mr. Cotton relies were not even in effect at the time the November 2, 2016 

9 contract was entered.4 Even if that is disregarded, the contract was otherwise legal as discussed infra. 

10 Additionally, Mr. Cotton has waived the "illegality" argument for two reasons: (1) he never 

11 raised illegality as an affirmative defense; and (2) with regard to the "illegality" argument, Attorney 

12 Austin represented to the Court at the conclusion of evidence and in response to the Court's inquiries 

13 if there were any other exhibits Mr. Austin wished to admit into evidence: "I'm willing to not argue 

14 the matter if your Honor is inclined not to include it. We can just - forget about it." (Reporter's 

15 Transcript herein after referred to as "RT") (Plaintiff/Cross-Defendants Notice of Lodgment in 

16 Opposition to Motion for New Trial ("Plaintiff NOL") (RT, July 10, 2019, p. 69:15-72:26, Ex. 6 to 

17 Plaintiff NOL) 

18 Even assuming the illegality argument has not been waived, the argument that the November 2, 

19 2016 contract is illegal fails. Mr. Geraci's stipulated judgments with the City of San Diego, and the 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3 Mr. Cotton's Errata claims that "[d]ue to a clerical error, an incomplete draft of the Memorandum of Points and 
Authorities in Support of the Motion for New Trial was uploaded for electronic filing and service instead of the true final 
copy and, as such, the table of Authorities in the draft was incomplete, the document was not executed and the exhibits 
referenced therein were not attached." The signature page for the Memorandum of Points & Authorities attached to the 
Errata is dated, September 15, 2019, (2 days after the papers were filed and served) which belies Mr. Cotton's claim that 
the motion was complete, filed and served in a timely manner and that the failure to transmit the signature page and 
accompanying documents was a "clerical error. Indeed, it suggests Mr. Cotton's filing was untimely. 

4 In making his illegality argument, Mr. Cotton cites to B&P Code §§ 26000 (Effective June 27, 2017); 26055 (Effective 
July 2019); and 26057(a) (Effective January I, 20 I 9). The contract in question was entered November 2, 2016. The 
general rule that judicial decisions are given retroactive effect is basic in our legal tradition. In Evangelatos v. Superior 
Court (1988) 44 Cal.3d 1188, 1207, the California Supreme Court observed: "[t]he principle that statutes operate only 
prospectively, while judicial decisions operate retrospectively, is familiar to every law student." ( United States v. Security 
Industrial Bank (1982) 459 U.S. 70, 79, 103 S.Ct. 407,413, 74 L.Ed.2d 235.) The statutes cited by Mr. Cotton in support 
of his "illegality" argument were not in effect until after, sometimes years after, entering the contract in question. 
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1 use of an agent in application process for the CUP, do not render the contract illegal. Indeed, as set 

2 forth herein, several witnesses testified that it is common practice for an applicant on a CUP 

3 application for a medical marijuana dispensary to utilize an agent in that process. 

4 Second, Mr. Cotton argues the verdict is against law because the jury disregarded the jury 

5 instructions and applied an objective standard to Mr. Cotton's conduct and a subjective standard to Mr. 

6 Geraci's conduct as related to the November 2, 2016 Agreement, the "confirmation email" and the 

7 "disavowment" allegation. To the contrary, there is no legal basis to conclude that the jury disregarded 

8 the jury instructions and applied an objective standard to Mr. Cotton and a subjective standard to Mr. 

9 Geraci's conduct. That is simply Mr. Cotton's interpretation of the facts and evidence which he would 

10 like to substitute for the jury's unanimous verdict. 

11 Third, Mr. Cotton contends that Mr. Geraci used the attorney-client privilege as a shield during 

12 discovery and as a sword during trial, which prohibited Mr. Cotton from receiving a fair and impartial 

13 trial.5 Mr. Cotton has misrepresented the facts, circumstances and the Minute Order issued by the 

14 Court in connection with the attorney-client privilege issues during discovery and the waiver of those 

15 issues at trial. In spite of asserting the attorney-client privilege with regard to the documents drafted 

16 by Gina Austin's office, and contrary to Cotton's arguments herein, those documents were produced to 

17 Mr. Cotton during discovery. (Cross-Defendant Rebecca Berry's Responses to Request, For 

18 Production of Documents, Set One, Ex. 1 to Plaintiff NOL; and Plaintiff/Cross-Defendant Larry 

19 Geraci's Amended Responses to Special Interrogatories, Set Two, Ex. 2 to Plaintiff NOL) The 

20 documents were also listed on the Joint TRC Exhibit List and admitted into evidence at trial without 

21 objection. (Trial Exhibits 59, 62, Ex. 7 to Plaintiff NOL; RT July 3, 2019, 129:22-133:27, Ex. 3 to 

22 NOL; Joint Exhibit List, Ex. 10 to Plaintiff NOL) Mr. Cotton's counsel did not raise any evidentiary 

23 objections to the waiver of attorney-client privilege either with regard to the documentary evidence or 

24 the testimonial evidence. As such, Mr. Cotton's claim that he was unable to cross-examine either Mr. 

25 Geraci or Ms. Austin with the relevant documents (Cotton's P's & A's, p. 5:1-3) is without merit. 

26 

27 

28 
s This is a C.C.P. § 657(7) issue regarding evidentiary rulings, a ground not set forth in the Notice of Intent to Move for 
New Trial. (See Treber v. Sup. Ct (1968) 68 Ca.2d 128, 131; Hernandez v. County of Los Angeles (2014) 226 Cal.App.4th 

1599, 1601-1605.) (Practice Guide: Civil Trials and Evidence, Post Trial Motions, (The Rutter Group 20 IO) r 18:20 I.)] 
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1 Indeed, armed with those documents during discovery, Mr. Cotton never took the depositions of Mr. 

2 Geraci nor Attorney Gina Austin. And he in fact questioned the witnesses about those documents 

3 during trial. (RT July 8, 2019, p. 58:3-60:10, Ex. 4 to Plaintiff NOL) 

4 Finally, as a matter of law, a new trial may only be granted when the verdict constitutes a 

5 miscarriage of justice. (Calif. Const., Art. VI, §13.) "If it clearly appears that the error could not have 

6 affected the result of the trial, the court is bound to deny the motion." [ Bristow v. Ferguson (1981) 121 

7 Cal.App.3d 823, 826; Mosesian v. Pennwalt Corp. (1987) 191 Cal.App.3d 851, 866-867, (disapproved 

8 on other grounds in People v. Ault (2004) 33 Cal.4th 1250, 1272.)] Mr. Cotton has not demonstrated 

9 the claimed errors likely affected the result of the trial. 

10 II. 

11 

STANDARDS FOR NEW TRIAL MOTION BASED ON C.C.P. § 657{6) 

A. Cotton's New Trial Motion is Limited to the Statutory Ground that the Verdict 

12 was "Against Law" U':}der C.C.P. § 657(6) 

13 In his Notice of Intent to Move for New Trial dated September 13, 2019, Mr. Cotton gave 

14 notice that he was bring the motion pursuant to C.C.P. § 657(6) on the ground that ''the verdict is 

15 against the law." (ROA#656.) Yet in his brief, he asserts that his motion for new trial is made on the 

16 grounds of "irregularity of proceedings" under C.C.P. § 657(1) and "against the law" under (C.C.P. § 

17 657(7), neither of which grounds were set forth in his Notice of Intention to Move for New Trial. 

18 (Cotton P's&A's, p. 5:10-21) A notice of intention to move for a new trial is deemed to be a motion 

19 for new trial ·on the grounds stated in the notice. (C.C.P. §659.) It is well-established that a new trial 

20 order "can be granted only on a ground specified in the motion." (Malkasian v. Irwin ( 1964) 61 Cal.2d 

21 738, 745; De Felice v. Tabor (1957) 149 Cal.App.2d 273, 274.) 

22 Mr. Cotton also asserts that "the Court sits as the 13th juror and is "vested with the plenary 

23 power - and burdened with a correlative duty - to independently evaluate the evidence," (incorrectly 

24 citing to Ryan v. Crown Castle NG Networks Inc. (2016) 6 Cal.App.5th 775, 784, which concerned 

25 C.C.P. § 657(5), not § 657(6). Rather, the "against law" ground differs from the "insufficiency of the 

26 evidence" ground in that there is no weighing of evidence or determining credibility. The "against 

27 law" ground applies only when the evidence is without conflict in any material point and insufficient 

28 as a matter of law to support the verdict. (McCown v. Spencer ( 1970) 8 Cal.App.3d 216, 229.) 
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1 B. The Correct Standard for a New Trial Motion Based on the Statutory Ground 

2 that the Verdict is "Against Law" 

3 The statutory ground under C.C.P. §657(6) that the verdict is "against law" is of very limited 

4 application. (Tagney v. Hoy (1968) 260 Cal.App.2d 372, citing Kralyevich v.Magrini (1959) 172 

5 Cal.App.2d 784 ["A decision can be said to be 'against law' only: (1) where there is a failure to find 

6 on a material issue; (2) where the findings are irreconcilable; and (3) where the evidence is insufficient 

7 in law and without conflict in any material point.6 C.C.P. § 657(6) is not a ground to have the court 

8 reconsider its rulings. The "against law" ground applies only when the evidence is without conflict in 

9 any material point and insufficient as a matter of law to support the verdict. (McCown v. Spencer 

10 (1970) 8 Cal.App.3d 216, 229; see Fergus v. Songer (2007) 150 Cal.App.4th 552, 567-569 [finding 

11 verdict was not "against law" because it was supported by substantial evidence]; Marriage of Beilock 

12 (1978) 81 Cal.App.3d 713, 728.) C.C.P. § 657(6) does not cover errors that fall within the other 

13 sections ofC.C.P. § 657, such as§ 657(7). (O'Malley v. Carrick (1922) 60 Cal.App. 48, 51) 

14 III. ARGUMENT 

15 A. MR. COTTON'S ILLEGALITY ARGUMENTS FAIL 

16 1. Mr. Cotton Has Waived and Abandoned the "Illegality" Argument 

17 Mr. Cotton failed to raise "illegality" as an affirmative defense in his Answer to Plaintiffs 

18 Complaint (ROA#l 7). Normally, affirmative defenses not raised in the answer to complaint or cross-

19 complaint are waived. (E.g., Quantification Settlement Agreement Cases (2011) 201 Cal.App.4th 758, 

20 813.) As stated above, Mr. Cotton did not plead "illegality" as an affirmative defense; therefore, Mr. 

21 Cotton cites Lewis Queen v. NM Ball Sons (1957) 48 Cal.2d 141, 146-148), for the proposition that 

22 illegality can be raised "at any time." That is a correct statement of the law, however, that rule is not 

23 unqualified. Two California Supreme Court cases decided after Lewis & Queen - Fomco, Inc. v. Joe 

24 Maggio, Inc. (1961) 55 Cal.2d 162, and Apra v. Aureguy (1961) 55 Cal.2d 827 - both rejected post-

25 

26 

27 

28 

6 Mr. Cotton did not set forth any failure by the court as to a finding on some material issue. Mr. Cotton also did not 
establish findings that are irreconcilable. Mr. Cotton further did not establish that the evidence is insufficient in law and 
without conflict on any material point. Other challenges as to the application of law in this case would be governed 
by C.C.P. § 657(7) not cited in Mr. Cotton's Notice of Intention to Move for New Trial and, therefore, are not reviewable 
herein. For these reasons alone, Mr. Cotton's arguments for a new trial should be rejected by this Court. 
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1 trial defenses of illegal contract because the illegality defense had not been raised in the trial court. 

2 (See Fomco, supra, 55 Cal.2d at p. 166; 55 Cal.2d at p. 831.) In fact, language in Fornea suggests that 

3 the high court actually rejected Lewis & Queen's dicta that the issue of illegal contract could be raised 

4 for the first time on appeal. (See Chodosh v. Palm Beach Park Association 2018 WL 6599824) 

5 At trial the "illegality" issue appears to have first come up in response to questions being posed 

6 by Attorney Austin in his examination of witnesses. Attorney Weinstein argued Attorney Austin was 

7 asking questions of witnesses which implied it was illegal for Mr. Geraci to operate a legally permitted 

8 dispensary. Attorney Weinstein pointed out, and the Court agreed, that the two civil judgments on 

9 their face did not bar Mr. Geraci from operating a legally permitted dispensary. (RT, July 9, 2019, p. 

10 120:20-121:24, Ex. 5 to Plaintiff NOL) Attorney Weinstein went on to argue that Business & 

11 Professions Code Section 26057 was permissive and not mandatory and that it dealt with state 

12 licenses, not a City CUP. The Court was troubled by the fact that Attorney Austin had not filed a trial 

13 brief addressing this issue, nor had Attorney Austin filed any memorandum of points and authorities 

14 on the issue. The Court concluded: "So for the time being, I'm tending to agree with the plaintiffs 

15 side without the defense having given me something I can look at and absorb." (RT, July 9, 2019, p. 

16 120:20-123:6, Ex. 5 to PlaintiffNOL) 

17 Later that day, Attorney Austin called Joe Hurtado to the stand. Joe Hurtado had a vested 

18 interest in the case as he was financing Mr. Cotton's litigation expenses and attorneys' fees. (RT July 

19 9, 2019, p. 150:13-18, Ex. 5 to Plaintiff NOL) Attorney Austin improperly attempted to elicit expert 

20 testimony from Joe Hurtado, that it was his opinion that Mr. Geraci did not qualify for a CUP under 

21 the Business & Professions Code. (RT, July 9, 2019, 151:22-28, Ex. 5 to Plaintiff NOL) During 

22 Attorney Austin's examination of Mr. Hurtado, the Court initiated a side-bar at which Mr. Hurtado's 

23 proposed testimony was discussed. The Court permitted Mr. Hurtado to testify to hearsay 

24 conversations with Gina Austin and hearsay conversations with anyone else on Mr. Geraci' s team. At 

25 the conclusion of Mr. Hurtado's testimony, and after excusing the jury, the Court permitted the parties 

26 to make a record of that side bar. (RT, July 9, 2019, p. 155:8-158:18, Ex. 5 to Plaintiff NOL) The 

27 Court expressed to Attorney Austin that to the extent Mr. Hurtado wanted to express legal opinions, he 

28 was not going to permit such testimony. In response, Attorney Austin admitted that "perhaps Mr. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Hurtado should have been designated as an expert ... ". (RT, July 9, 2019, p. 157:13-15, Ex. 5 to 

Plaintiff NOL) Mr. Hurtado was not designated as an expert witness and his opinion testimony was 

properly excluded. 

The "illegality" issue was again raised on July 10, 2019, when Attorney Austin offered Trial 

Exhibit 281 into evidence, which was a copy of Business & Professions Code § 26051; and requested 

the Court take judicial notice of the two lawsuits in which Mr. Geraci was a named party. The Court 

sustained Attorney Weinstein's objections to Business & Professions Code § 26051 being admitted 

into evidence. As to the request for judicial notice of the two prior cases against Mr. Geraci, Attorney 

Weinstein raised an Evidence Code§ 352 objection. 

The Court stated: 

Putting aside whether the probative value is substantially outweighed by undue prejudice 
or any other of the 352 factors including but not limited to cumulativeness, as I read these 
judgments, Mr. Geraci is not barred from trying to obtain whatever permission he would 
need or anybody would need from operating a marijuana dispensary. And I thought that 
was your theory at one point. 

And if that were your theory, I'm not seeing anything, well, inside the four corners of 
these judgments that prohibit Mr. Geraci from, for example, doing the deal that he had 
proposed to do with Mr. Cotton. 

Attorney Austin replied to the Court: "I think there was a change in the law, which would -

would change that. But I'm willing to not argue t/1e matter if your Honor is inclined not to include 

it We can just - forget about it" The Court then sustained the objections and declined to take 

20 judicial notice of Mr. Geraci's two prior judgments. (RT, July 10, 2019, p. 69:15-72:26, Ex. 6 to 

21 Plaintiff NOL) [ trial court could properly deny a motion for new trial based on a waiver of the issue 

22 during trial. (Miller v. National American Life Ins. Co. (1976) 54 Cal.App.3d 331, 346; Horn v. Atchison, 

23 T. & S.F.Ry. Co., (1964) 61 Cal.2d 602; Sepulveda v. Ishimaru, (1957) 149 Cal.App.2d 543, 547] 

24 It is clear in the instant case, that Attorney Austin abandoned his "illegality" argument; i.e., 

25 Mr. Austin's statement to the Court: "I think there was a change in the law, which would - would 

26 change that. But I'm willing to not argue the matter if your Honor is inclined not to include it. We 

27 can just- forget about it." (RT, July 10, 2019, p. 72:10-13, Ex. 6 to Plaintiff NOL) Having waived 

28 this issue during the trial, Mr. Cotton is precluded from urging it as a ground for granting a new trial. 
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1 2. The Contract at Issue in This Case is Not Illegal. 

2 Even if the statutes Mr. Cotton relies upon were in effect on November 2, 2016 when the 

3 contract was entered (which they were not) and there were no waiver of the "illegality" issue (which 

4 there was), the November 2, 2016 agreement remains a legal contract. 

5 The stipulated judgments on their face permit Mr. Geraci to apply for a CUP. In Case Number 

6 37-2014-00020897-CU-MC-CTL, paragraph 8a enjoins Mr. Geraci from "Keeping, maintaining, 

7 operating, or allowing the operation of an unpermitted marijuana dispensary ... ". (Italics, Bold 

8 Added.) Paragraph 8(b) specifically sates "Defendants slia/1 not be barred in tliefuturefrom any 

9 legal and permitted use of the PROPERTY." (Italics, Bold Added.) 

10 In Case Number 37-2015-00004430-CU-MC-CTL, Paragraph 7 prevents Defendant from 

11 "Keeping, maintaining, operating or allowing any commercial, retail, collective, cooperative or group 

12 establishment for the growth, storage, sale or distribution of marijuana, including, but not limited to, 

13 any marijuana dispensary, collective or cooperative organized anywhere in the City of San Diego 

14 without first obtaining a Conditional Use Permit pursuant to tlie San Diego Municipal Code." 

15 (Italics, bold added) 

16 It was this language in the two stipulated judgments that led this Court to state: "I'm not 

17 seeing anything, well, inside the four comers of these judgments that prohibit Mr. Geraci from, for 

18 example, doing the deal that he had proposed to do with Mr. Cotton." To which, Attorney Austin 

19 stated "We can just-forget about it.'' (RT, July 10, 2019, p. 69:8-15, Ex. 6 to Plaintiff NOL) 

20 3. The B&P Code Does Not Bar Mr. Geraci From Applying for a CUP 

21 Setting aside waiver and the fact that the two stipulated judgments, on their face, permit Mr. 

22 Geraci to obtain a CUP, there is no mandatory provision in the Business & Professions Code which 

23 would bar Mr. Geraci from lawfully obtaining a CUP. 

24 Section 26057(b)(7) of the California Business & Professions Code provides that "[t]he 

25 licensing authority may deny the application for licensure or renewal of a state license if ... [t]he 

26 applicant, or any of its officers, directors or owners, has been sanctioned by a licensing authority or a 

27 city, county, or city and county for unauthorized commercial cannabis activities, has had a license 

28 suspended or revoked under this division in the three years immediately preceding the date the 
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1 application is filed with the licensing authority." (Cal. Bus. & Prof. Code § 26057(b)(7) [emphasis 

2 added].) Section 26057 is part of a larger division known as the Medicinal and Adult-Use Cannabis 

3 Regulation and Safety Act, which has the purpose and intent to "control and regulate the cultivation, 

4 distribution, transport, storage, manufacturing, processing, and sale" of commercial medicinal and 

5 adult-use cannabis. (Cal. Bus. & Prof. Code § 26000.) Under this division, a "license" refers to a 

6 "state license issued under this division, and includes both an A-license and an M-license, as well as a 

7 laboratory testing license." (Cal. Bus. & Prof. Code§ 2600l(y).) 

8 In this case, the CUP is not a state license. Even if this statute were to apply to a CUP, the 

9 permissive nature of the authority would not require the denial of a CUP license because it is up to the 

10 discretion of the licensing authority to make such a decision based on the conditions provided in 

11 section 26057(b). (Cal. Bus. & Prof. Code§ 26057(b).) In addition, attorney Gina Austin testified at 

12 trial the statute would not prevent Mr. Geraci from obtaining a CUP. (RT, July 8, 2019, p. 55:12-

13 57:21, Ex. 4 to PlaintiffNOL) 

14 4. It Is Common Practice For CUP Applicants To Use Agents During The 

15 Application Process. 

16 Mr. Cotton argues that Mr. Geraci did not disclose his interest on the Ownership Disclosure 

17 Statement and that therefore Mr. Geraci is asking this Court to assist him in violating local laws, which 

18 the Court is prohibited from doing. (Cotton P's & A's, p. 12:16-23) 

19 Rebecca Berry, the CUP applicant, signed the CUP forms as Mr. Geraci's agent. This was 

20 disclosed to Mr. Cotton from the outset. Prior to Mr. Cotton signing the Ownership Disclosure 

21 Statement he knew that Ms. Berry was going to be acting as Mr. Geraci' s agent for purposes of the 

22 CUP. (RT, July 8, 2019, p. 99:15-19, Ex. 4 to Plaintiff NOL; and Trial Exhibit 30, Ex. 8 to Plaintiff 

23 NOL) In fact it was Mr. Cotton's belief that Ms. Berry had to sign the Ownership Disclosure 

24 Statement as a Tenant Lessee. (RT, July 8, 2019, pp. 101:26-102:7, Ex. 4 to PlaintiffNOL; and Trial 

25 Exhibit 30, Ex. 8 to Plaintiff NOL) 

26 Abbay Schweitzer testified that there is no problem with that (Ms. Berry signing as an agent 

27 for Mr. Geraci) because, from the City's perspective, the City is only interested in having someone 

28 make the representation that they are the responsible party for paying for the permitting process. (RT, 
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1 July 8, 2019, p. 31:22-33:13, Ex. 4 to Plaintiff NOL) And as to the Ownership Disclosure statement, 

2 the City's Form is limited, only permitting three choices, none of which fit the circumstances in this 

3 case; thus attorney Gina Austin testified that there was no problem from her perspective with Ms. 

4 Berry checking tenant/lessee. (RT, July 8, 2019, p. 33:14-35:11, Ex. 4 to Plaintiff NOL) 

5 Mr. Schweitzer testified that it is not unusual for an agent to be listed as the owner on the form. (RT, 

6 July 9, 2019, p. 60:20-27, Ex. 5 to PlaintiffNOL) 

7 During Mr. Austin's cross-examination of Firouzeh Tirandazi, a City Project Manager III (the 

8 highest classification of Project Managers at the City of San Diego), he tried to get her to testify that 

9 "anyone with an ownership or financial interest in a marijuana outlet is supposed to be disclosed to the 

10 City." Ms. Tirandazi testified that they (the City) are only looking for the property owner and the 

11 tenant/lessee. (RT, July 9, 2019, p. 112:23-28; Ex. 5 to PlaintiffNOL) Ms. Tirandazi was unfamiliar 

12 with the California Business & Professions Code vis-a-vis the CUP application process. (RT, July 9, 

13 2019, p. 113:1-5, Ex. 5 to PlaintiffNOL) 

14 

15 

16 

B. MR. COTTON'S ARGUMENT THAT THE VERDICT IS AGAINST THE LAW 

BECAUSE THE JURY DISREGARDED THE JURY INSTRUCTIONS FAILS. 

Mr. Cotton contends the verdict is contrary to law because, he argues, the jury disregarded the 

17 jury instructions and applied an objective standard to Mr. Cotton's conduct and a subjective standard 

18 to Mr. Geraci's conduct as related to the November 2, 2016 Agreement, the "confirmation email" and 

19 the "disavowment" allegation. To the contrary, there is no legal basis to conclude that the jury 

20 disregarded the jury instructions and applied an objective standard to Mr. Cotton and a subjective 

21 standard to Mr. Geraci's conduct. That is simply Mr. Cotton's interpretation of the facts and evidence 

22 which he would like to substitute for the jury's unanimous verdict. 

23 If the jury has been instructed correctly and returns a verdict contrary to those instructions, the 

24 verdict is "against law." (See Manufacturers' Finance Corp. v. Pacific Wholesale Radio (1933) 130 

25 Cal.App.239, 243.( A new trial motion based on the "against law" ground permits the moving party to 

26 raise new legal theories for the first time; i.e., the trial judge gets a second chance to reexamine the 

27 judgment for errors oflaw. (Hoffman-Haag v. Transamerica Ins. Co. (1991) 1 Cal.App.4th 10, 15.) 

28 Mr. Cotton asks this Court to accept his interpretation of the evidence; disregard the jury's 
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1 evaluation and interpretation of the evidence; and grant him a new trial based upon his theory of what 

2 the evidence shows. Specifically, Mr. Cotton urges that there was no disputed evidence relating to the 

3 parties' objective manifestations regarding the contract formation. (Cotton P's&A's, p. 13:16-17.) 

4 This is yet another iteration of Mr. Cotton's mantra in numerous motions throughout the litigation that 

5 the "disavowment allegation" was case dispositive. 

6 The unanimous verdict of a sophisticated jury militates strict adherence to the principle that 

7 courts "credit jurors with intelligence and common sense and presume they generally understand and 

8 follow instructions." (People v. McKeinnon (2011) 52 Cal.4th 610, 670 ["defendant manifestly fails to 

9 show a reasonable likelihood the jury misinterpreted and misapplied the limiting instruction"].) The 

10 Court's instructions to the jury, which, "absent some contrary indications in the record," must be 

11 presumed heeded by the jury. (Cassim v. Allstate Ins. Co. (2004)33 Cal.4th 780 at 803.) 

12 The Court gave CACI Nos. 302 - Contract Formation Essential Factual Elements; 303 -

13 Breach of Contract - Essential Factual Elements; and a host of other instructions regarding contract 

14 formation, interpretation and breach. Those instructions were correct statements of the applicable law. 

15 Mr. Cotton's counsel did not object to any of those instructions. Mr. Cotton has not overcome the 

16 presumption that the jury heeded the Court's instructions. He fails to show a reasonable likelihood the 

17 jury misinterpreted and misapplied the jury instructions related to contract formation. 

18 In support of his argument, Mr. Cotton argues that Mr. Geraci had draft "final" agreements 

19 prepared and circulated by Attorney Gina Austin, and therefore, the argument goes, the November 2, 

20 2016 Agreement could not have been the final agreement between the parties. This argument simply 

21 ignores the testimony of Larry Geraci that he felt he was being extorted by Mr. Cotton and did not 

22 want to lose all of the money he had invested in the project and therefore he instructed his attorney, 

23 Gina Austin to draft some agreements, attempting to negotiate some terms that Mr. Cotton might be 

24 happy with. Those draft agreements were prepared by Gina Austin's office and forwarded to Mr. 

25 Cotton. (Trial Exhibit 59, 62, Ex. 7 to Plaintiff NOL; RT July 3, 2019, 129:22-133:27, Ex. 4 to NOL) 

26 Mr. Cotton refused to accept those terms and no new agreement was reached. Mr. Geraci became fed-

27 up and filed the instant lawsuit to protect his investment based on the November 2, 2016 written 

28 agreement the parties had entered into. 
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1 Mr. Cotton sets forth a number of factors which he claims support his interpretation of the 

2 evidence that the November 2, 2016 agreement was not the final agreement of the parties. (Cotton Ps 

3 &As, p. 13:16-25.) However, Mr. Cotton fails to acknowledge that each of the alleged factors he 

4 claims support his argument, are equally supportive of Mr. Geraci's and Attorney Gina Austin's 

5 testimony that Mr. Geraci felt he was being extorted by Mr. Cotton and requested Gina Austin to 

6 please draft new contracts so he would not lose his investment. (RT July 8, 2019, p. 41:10-26, Ex. 4 to 

7 Plaintiff NOL.) Consistent with their testimony, the November 2, 2016, written agreement was neither 

8 amended nor superseded by a new agreement. 

9 C. MR. COTTON'S ARGUMENT THAT HE WAS DENIED A FAIR TRIAL AS 

10 THE RESULT OF ERRORS RELATING TO THE USE OF THE ATTORNEY-

11 CLIENT PRIVILEGE DURING DISCOVERY AND AT TRIAL ALSO FAILS. 

12 Mr. Cotton contends that Mr. Geraci used the attorney-client privilege as a shield during 

13 discovery and as a sword during trial, which prevented Mr. Cotton from receiving a fair and impartial 

14 trial. This is a C.C.P. § 657(7) issue regarding evidentiary rulings, a ground not set forth in Mr. 

15 Cotton's Notice of Intent to Move for New Trial. (See Treber v. Sup. Ct (1968) 68 Ca.2d 128, 131; 

16 Hernandez v. County of Los Angeles (2014) 226 Cal.App.4th 1599, 1601-1605.) (Practice Guide: Civil 

17 Trials and Evidence, Post Trial Motions, (The Rutter Group 2010) Jr 18:201.)] 

18 Preliminarily, under C.C.P. § 657(1 ), evidentiary rulings by which relevant evidence was 

19 erroneously excluded ( or conversely, irrelevant evidence erroneously admitted) may be grounds for a 

20 new trial if prejudicial to the moving party's right to a fair trial. [Civil Trials and Evidence, Post Trial 

21 Motions, The Rutter Group 18:134.1] A motion for new trial on this ground must be made on 

22 affidavits. Mr. Cotton has failed to file any affidavits in support of his motion for new trial 

23 Alternatively, erroneous evidentiary rulings (admitting or excluding evidence may be 

24 challenged under C.C.P. §657(7) as an "Error in law, occurring at the trial and excepted to by the party 

25 making the application." Mr. Cotton has not moved for a new trial based on either C.C.P. § 657(1) or 

26 C.C.P. §657(7). Instead, in his Notice of Intent to Move for New Trial (p. 2:8-11), Mr. Cotton has 

27 sought a new trial on the sole ground that the verdict is "against law" pursuant to C.C.P. § 657(6). A 

28 notice of intention to move for a new trial is deemed to be a motion for new trial on the grounds stated 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

in the notice. (C.C.P. §659.) Mr. Cotton cannot assert grounds for new trial not stated in the Notice. 

As to the merits of the argument, Mr. Cotton has misrepresented the facts, circumstances and 

the Minute Order issued by the Court in connection with the attorney-client privilege issues during 

discovery and the waiver of those issues at trial. 

Mr. Cotton claims there was a Court order prohibiting testimony on matters that Plaintiff 

asserted attorney-client privilege. (Mr. Cotton's P's & A's, p. 14:26-28) In support of this contention, 

Mr. Cotton Cites to the Court's Minute Order dated February 8, 2019 (ROA#455 at p. 3.) This 

misrepresents what that Court Order states. It actually states: 

Plaintiffs objections on the basis of privilege to REQUEST FOR PRODUCTION NO. 
29 are SUSTAINED; however, the scope of the request appears to seek relevant 
documents. Given Plaintiffs election to assert the privilege and/or doctrine in discovery, 
the Court will HEAR on the scope of the testimony Plaintiff will be not be permitted to 
provide at trial on the subject of the DISAVOWMANET ALLEGATION." 

Cleary, the Court said it would hear and determine the scope of the testimony allowed; it did 

not prohibit testimony as alleged by Mr. Cotton. Thereafter, Mr. Cotton's attorney drafted the Notice 

of Ruling which only prevents Rebecca Berry from testifying on the matter of the disavowment 

allegation. It does not bar any other witness from so testifying. (ROA# 455, p. 2.) 

In addition, Mr. Cotton asserts that Mr. Geraci used the attorney-client privilege as a shield and 

a sword, thereby violating Mr. Cotton's right to a fair and impartial trial. This argument fails on many 

levels, and has otherwise been waived by Mr. Cotton's failure to object to either the documentary 

19 evidence or the testimonial evidence.7 In fact, Mr. Cotton's attorney conducted substantial 

20 examination of witnesses on these very topics. 

21 Mr. Cotton has waived this argument for the following reasons: 

22 1. He never took the depositions of Mr. Geraci or Gina Austin for ascertain this 

23 information from them; 

24 2. In response to Mr. Cotton's requests for the production of all documents relating to the 

25 purchase of the property drafted or revised by Gina Austin [RFPs Nos. 18, 19], Mr. Geraci objected on 

26 the grounds of attorney-client privilege; however, in response to RFP 19, he added that "Responding 

27 

28 7 "Failure to object to the reception of a matter into evidence constitutes an admission that it is competent evidence." 
(People v. Close (1957) 154 Cal.App.2d 545,552; People v. Wheeler (1992) Cal.4111 284, 300.) 
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1 Party Jias produced previously all responsive documents drafted by Ms. Austin or persons employed 

2 in lier law firm." 

3 3. Indeed, all such responsive documents had been produced and were marked as Trial 

4 Exhibits 59 and 62 which were admitted at trial with Mr. Cotton's Attorney's representations that he 

5 had no objections to the admission of the documents. (RT July, 3, 2019, pp. 130:18-26; 132:2-7, Ex. 3 

6 to Plaintiff NOL.) Mr. Cotton testified that he received Exhibit 59 on February 27, 2017, and Exhibit 

7 62 on March 2, 2017. (RT July 8, 2019, pp. 137:1-138:6, Ex. 4 to Plaintiff NOL.) In fact Mr. Cotton 

8 responded to Mr. Geraci regarding those documents. (RT July 8, 2019, pp. 138:2-141:4, Ex. 4 to 

9 Plaintiff NOL; and Trial Exhibits 63 and 70, Ex. 9 to Plaintiff NOL) 

10 4. Larry Geraci testified regarding these exhibits and the surrounding circumstances. Mr. 

11 Cotton's attorney noted he had no objection to the admission of those exhibits (RT July 3, 2019, pp. 

12 130:18-26; 132:2-7, Ex. 3 to PlaintiffNOL) and he did not object to the testimony. 

13 5. Attorney Gina Austin testified regarding these exhibits and the surrounding 

14 circumstances and Mr. Cotton's attorney made no objections. (RT July 8, 2019, p. 41:10-26, Ex. 4 to 

15 PlaintiffNOL) 

16 6. Mr. Cotton's attorney cross-examined Gina Austin regarding the draft agreements 

17 drafted by Ms. Austin's office. (RT July 8, 2019, p. 58:3-60: 10, Ex. 4 to Plaintiff NOL) 

18 Having failed to make any objections whatsoever to any of the documentary and testimonial 

19 evidence of which he now complains, Mr. Cotton has waived any argument that the material should 

20 not have been admitted. 

21 Mr. Cotton cites A&M Records, Inc. v. Heilman (1977) 75 Cal.App.3d 554, 556 for the 

22 proposition that a litigant cannot claim privilege during discovery and then testify at trial. The A&M 

23 Records case is clearly distinguishable from the case at bar. In that case, a defendant accused of 

24 distributing pirated records failed to produce at his deposition documents requested by the plaintiff 

25 "and also refused to answer any questions of substance on the constitutional ground (5 th Amendment) 

26 that his answers might tend to incriminate him." (A&M Records, supra, 75 Cal.App.3d at p. 654.) The 

27 trial court ordered the defendant to turn over the requested documents by a specified date before trial, 

28 or the defendant would be barred from introducing them at trial, and the court also precluded the 
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1 defendant "from testifying at trial respecting matters [and] questions ... he refused to answer at his 

2 deposition[.]" (Id at p. 655.) The order limit[ed] the scope of [the defendant]'s testimony only, and 

3 not that of any other witness" at his company. (Ibid.) 

4 First and foremost, this case does not involve a situation where a party claims the 5th 

5 Amendment privilege against self-incrimination and then waives it at trial, so the A & M Records case 

6 has no application to the case at bar. The Court held that a litigant cannot assert his constitutional 

7 privilege against self-incrimination in discovery and then waive the privilege and testify at trial. (Ibid) 

8 By analogy, and without citation, Mr. Cotton seeks to extend this reasoning to the attorney-client 

9 privilege being asserted during discovery and then waived at trial. This argument is inapplicable to 

10 this case where the attorney-client documents were produced to Mr. Cotton; were responded to by Mr. 

11 Cotton; were offered and admitted at trial with no objection by Mr. Cotton; the witnesses (Larry 

12 Geraci and Gina Austin) testified without any objection being made; and where Mr. Cotton's own 

13 attorney conducted extensive examination of that witness with regard to the relevant communications 

14 between Ms. Austin and her client, Mr. Geraci. And Mr. Cotton himself was examined regarding 

15 these exhibits. 

16 IV. 

17 

CONCLUSION 

This Court ensured that Mr. Cotton received a fair trial from a fair and impartial jury. The jury 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

paid careful attention, sifted through the evidence, and carefully came to an appropriate verdict. For 

the above-stated reasons, the Court should deny Mr. Cotton's motion for a new trial. "There must be 

some point where litigation in the lower courts terminates" because otherwise "the proceedings after 

judgment would be interminable". (Coombs v. Hibberd (1872) 43 Cal. 452, 453.) It is time to end this 

litigation in the trial court and respect the jury's judgment. 

Dated: September 23, 2019 

FERRIS & BRITTON 
A Professional Corporation 

By:~/<.J~• 
Micliael R. Weinstein 
Scott H. Toothacre 

Attorney for Plaintiff/Cross-Defendant LARRY 
GERACI and Cross-Defendant REBECCA BERRY 

20 

PLAINTIFF/CROSS-DEFENDANTS' MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 
DEFENDSANT/CROSS-COMPLAINANT'S MOTION FOR NEW TRIAL 



Exhibit 23 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

IN THE SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO, CENTRAL DISTRICT 

DEPARTMENT 73 HONORABLE JOEL R. WOHLFEIL, JUDGE 

) 
LARRY GERACI, ) CASE NO. 37-2017-00010073-

) CU-BC-CTL 
PLAINTIFF, ) 

) 
vs. ) OCTOBER 25, 2019 

) 
DARRYL COTTON, ) FRIDAY, 9:00 AM 

) 
DEFENDANT. ) MOTION FOR A NEW TRIAL 

) EX PARTE HEARING 

REPORTER'S CERTIFIED TRANSCRIPT OF PROCEEDINGS 
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FOR THE PLAINTIFF: 

FOR THE DEFENDANT: 

REPORTED BY: 

MICHAEL R. WEINSTEIN, ESQ. 
SCOTT H. TOOTHACRE, ESQ. 
FERRIS & BUTTON, AFC 
501 BROADWAY 
SUITE 1450 
SAN DIEGO, CA 92101 

EVAN P. SCHUBE, ESQ. 
FOR: JACOB AUSTIN, ESQ. 
PO BOX 231189 
SAN DIEGO, CA 92193 

ELIZABETH CESENA, CSR 12266 
PO BOX 131037, SD, CA 92170 
LIZCEZ@GMAIL.COM 
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SAN DIEGO, CALIFORNIA, OCTOBER 25, 2019, FRIDAY, 9:00 AM 

--0O0--

THE COORT: Item five, Geraci versus Cotton, case 

4 number 10073. 

5 MR. WEINSTEIN: Good morning, Your Honor. 

6 Michael Weinstein and Scott Toothacre on behalf of 

7 Mr. Geraci and Ms. Berry, who is not a part of this 

8 conference. 

9 THE COORT: And Counsel? 

10 MR. SCHOBE: Good morning, Your Honor. 

11 Evan Schube on behalf of Mr. Cotton. 

12 THE COORT: All right. Did I hear you two say 

13 that you were submitting? 

14 MR. WEINSTEIN: Yeah. We are submitting, Your 

15 Honor, with time to respond. 

16 THE COORT: All right. Counsel? 

17 MR. SCHOBE: Thank you. I'll get to the 

18 illegality of the contract issue first. The fact is it 

19 cuts to the heart of the motion that we filed and the 

20 biggest issue. 

21 A couple of items I wanted to raise with the Court, a 

22 couple of factual items I wanted to raise with the Court. 

23 First one, on Exhibit Hof our motion, is a leave to 

24 file the application to COP Applications that were filed. 

25 In general application, which is Trial Exhibit 4200, it's 

26 states that "Notice of violation is required to be 

27 disclosed," and skip back to page four of the same Trial 

28 Exhibit, the Ownership Disclosure Statement, it also says, 

1 



1 nthe name of any person of interest in the property must 

2 also be disclosed," and it states to potentially �ttach 

3 pages if needed. 

4 THE COURT: So you are saying the contract is 

5 unenforceable? 

6 MR. SCHUBE: Yes. 

7 THE COURT: As a matter of law? 

8 MR. SCHUBE: 

9 to the contract. 

Yes. CUP was a condition precedent 

10 THE COURT: Counsel, up until this point in time, 

11 this case was filed in 017. Your side has been screaming 

12 at the Court and filed multiple writs asking me to 

13 adjudicate the contract as a matter of law in favor of your 

14 side. 

15 Now you are asking me in, after an adverse finding, to 

16 adjudicate the law for the other side? You are doing a 180. 

17 Truly, you are doing a 180. 

18 MR. SCHUBE: I came in on a limited scope. I 

19 don't have the background. 

20 THE COURT: I do. They do. They have been 

21 sitting 

22 MR. SCHUBE: But my understanding was there were 

23 the motions that were made were based upon my clients 

24 understanding of what the agreement is which is not 

25 specifically related to the November 2, 2016 agreement that 

26 the jury found. Our motion is a bit more limited in that 

27 regard. I may be wrong. That's my understanding of the 

28 background of the case. 

2 



1 THE COURT: Again, from the Court's perspective as 

2 a matter of law up to this point. You have been asking me 

3 to adjudicate the contract in your favor. Now you're 

4 asking the Court to adjudicate the contract as a matter of 

5 law against the other side. 

6 counsel, shouldn't this have been raised.at some 

7 earlier point in time? 

8 MR. SCHUBE: Should it have, Your Honor? My 

9 personal opinion is that it should have been raised before 

10 but it was not and we are where we are and so hence, the 

11 reason why we're raising the issue now on a Motion for New 

12 Trial. 

13 I think what has been referred to before, the 

14 illegality argument has been raised before and raised in the 

15 context of reference to State Law and Section 2640 of the 

16 California Business and Professions Code. I believe what 

17 was not conveyed to the Court was that these requirements 

18 for these forms, the specific provisions in the San Diego 

19 Municipal Code that require those disclosures and require 

20 applicant provide information.· 

21 The information was not provided. And 

22 THE COURT: Even if you are correct, hasn't that 

23 train come and gone? The judgment has been entered. You 

24 are raising this for the first time. 

25 MR. SCHUBE: Your Honor, illegality of the 

26 contract can be raised any time whether in the beginning or 

27 during the case or on appeal. 

28 THE COURT: So it's akin to a jurisdictional 

3 



1 challenge? . 

2 MR. SCHUBE: I don't know if it's akin to a 

3 jurisdictional challenge, but the issue can be raised. 

4 THE COURT: But at some point, doesn't your side 

5 waive the right to assert this argument? At some point? 

6, MR. SCHUBE: I am not suggesting we waived that. 

7 .The Case Law I saw in the motion cited that there is a duty 

8 and the duty continues and so· I am not aware if there is 

9 anything that suggests that we waived that argument. 

10 

11 

THE COURT: Anything else, Counsel? 

MR. SCHUBE: The other thing I'd like to point 

12 out, Section 11.0401 of San Diego Municipal Code 

13 specifically states that "every applicant pri or be 

14 furnished true and complete information." And.that's 

15 obviously not what happened here. I think it~s undisputed 

16 and the reasoning for the failure to disclose, there is no 

17 exception to either the San Diego Municipal Code or failure 

18 to disclose. 

19 

20 

21 

THE COURT: 

MR. SCHUBE: 

THE COURT: 

Thank you, very much. 

Thank you, Your Honor. 

I am not inclined to ch~nge the 

22 Court's view. Did either one of you need to be heard? 

23 MR. TOOTHACRE: Just to make a record. One' 

24 comment with respect to the illegali ty argument. 

25 Obviously, we agree with the comments of the Court but the 

26 failure to make these disclosures in the CUP, it doesn't 

27 make the contract between Geraci and Cotton unenforceable. 

28 It's one-thing to say that the contract or the , form wasn't 

4 



1 properly filled out, that doesn't make the contract 

2 unenforceable. That's all we have for the record. 

3 THE COURT: Counsel, the Court observed this case 

4 throughout the entirety, including at trial. Quite 

5 frankly, I thought your client did well on the witness 

6 stand. Truly. 

7 But the jury categorically rejected your side's claim 

8 and I am persuaded everybody got a fair trial here. The 

9 Court confirms the tentative ruling as the order of the 

10 Court. I will direct Plaintiff's side to serve Notice of 

11 the Decision. Thank you very much. 

12 MR. WEINSTEIN: Thank you, Your Honor. 

13 MR. TOOTHACRE: Thank you, Your Honor. 

14 (END OF PROCEEDING AT 9:23 AM) 
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1 

2 SAN DIEGO, CALIFORNIA 
SS: 

3 COUNTY OF SAN DIEGO 

4 

5 

6 

7 

8 
I, ELIZABETH M. CESENA, CSR 12266, A COURT-APPROVED 

9 REPORTER OF THE STATE OF CALIFORNIA, IN AND FOR THE COUNTY 
OF SAN DIEGO, DO HEREBY CERTIFY THAT I REPORTED IN SHORTHAND 

10 THE PROCEEDINGS, TO THE BEST OF MY ABILITY, IN THE 
ABOVE-ENTITLED CAUSE AND THAT THE FOREGOING 

11 TRANSCRIPT, NUMBERED FROM PAGES 1 TO 7, IS A 
FULL, TRUE AND CORRECT TRANSCRIPT OF PROCEEDINGS HELD ON 

12 OCTOBER 25, 2019. 

13 

14 SAN DIEGO, CALIFORNIA, DATED THIS 9TH DAY OF 

15 JUNE, 2020. 
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ELIZABETH M. CESENA, CSR 12266 
CERTIFIED SHORTHAND REPORTER 
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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 09:00:00 AM 
JUDICIAL OFFICER PRESIDING: Joel R. Wohlfeil

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 10/25/2019  DEPT:  C-73

CLERK:  Andrea Taylor
REPORTER/ERM: Elizabeth Cesena CSR# 12266
BAILIFF/COURT ATTENDANT:  R. Camberos

CASE INIT.DATE: 03/21/2017CASE NO: 37-2017-00010073-CU-BC-CTL
CASE TITLE: Larry Geraci vs Darryl Cotton [Imaged]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Breach of Contract/Warranty

EVENT TYPE: Motion Hearing (Civil)
MOVING PARTY: Darryl Cotton
CAUSAL DOCUMENT/DATE FILED: Motion for New Trial, 09/13/2019

STOLO
APPEARANCES STOLO
Michael R Weinstein, counsel, present for Respondent on Appeal,Cross - Defendant,Cross -
Complainant,Plaintiff(s).
Scott H Toothacre, counsel, present for Respondent on Appeal,Cross - Defendant,Cross -
Complainant,Plaintiff(s).
Evan Schube, specially appearing for counsel Jacob Austin, present for Defendant,Cross -
Complainant,Appellant(s). Stolo
The Court hears oral argument and the tentative ruling as follows:
The Motion (ROA # 672) of Defendant / Cross-Complainant DARRYL COTTON ("Cotton") for a new trial
or a finding that the alleged November 2, 2016 agreement is illegal and void, is DENIED.

The evidentiary objections (ROA # 679) of Plaintiff / Cross-Defendant LARRY GERACI and
Cross-Defendant REBECCA BERRY, are OVERRULED.

Plaintiff to give notice of the Court's ruling.

STOLO

MINUTE ORDER  DATE: 10/25/2019   Page 1 
DEPT:  C-73 Calendar No. 4

MINUTE ORDER  DATE: 10/25/2019   Page 1 
DEPT:  C-73 Calendar No. 4
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 

10 CITY OF SAN DIEGO, a municipal 
corporation, 

11 

12 

13 V. 

Plaintiff, 

14 STONECREST PLAZA, LLC, a Limited 
Liability Company; 

15 SALAM RAZUKI, an individual; and 
.lG DOES 1 through 50_. inclusive, 

Defendants. 

Case No. 37-2014-00009664-CU-MC-CTL 

JUDGE: RONALD S. PRAGER 

STIPULATION FOR ENTRY OF FINAL 
JUDGMENT IN ITS ENTIRETY AND 
PERMANENT INJUNCTION; 
JUDGMENT THEREON [CCP § 664.6} 

IMAGED FILE 

17 

18 

19 Plaintiff City of San Diego, a municipal corporation, appearing by and through its 

20 attorneys, Jan I. Goldsmith, City Attorney, and by Gabriela Brannan, Deputy City Attorney, and 

21 Defendants STONECREST PLAZA, LLC, a Limited Liability Company; and SALAM RAZUKI, 

22 an individual; appearing by and through their attorney, Richard Ostrow, enter into the following 

23 StipuJationfor Entry of Final Judgment in full and final settlement of the above-captioned case 

24 without trial or adjuclicatio? of any issue of fact or law, and agree that a final judgment may be so 

25 entered: 

26 1. This Stipulation for Entry of Final Judgment (Stipulation) is executed only between 

27 and among Plaintiff City of San Diego, a municipal coiporation, and Defendants STONEC~ST 

28 

L;\CE\I\CASE2M17◄2.gb\jil~ngs10\SlipulationslP012222014.docx I 

Stipulation For Entry of Final Judgment in its Entirety and Permanent Injunction; Judgment Thereon [CCP § 664.6) 



1 2. PLAZA, LLC, a Limited Liability Company, and SALAM RAZUKI, an individual, 

2 (DEFENDANTS) who are named parties in the above-entitled action. 

3 3. The parties to this Stipulation are parties to a civil suit pending in the Superior Court 

4 of the State of California for the Cowity of San Diego, entitled City of San Diego, a municipal 

5 corporation v. STONECREST PLAZA, LLC, a Limited Liability Campany; and SALAM RAZUKJ, 

6 an individual,· and DOES 1 through 50, ii1clusive, Civil Case Nwnber Case 

8 4. The parties wish to avoid the burden and expense of further litigation and accordingly 

9 • have determined to compromise and settle their differences in accordance with the provisions of 

10 this Final Judgment. Neither this Final Judgment nor any of the statements or provisions 

11 contained herein shall be deemed to constitute an admission or an adjudication of any of the 

12 allegations of the Complaint. The parties to this Final Judgment agree to resolve this action in its 

13 entirety as to them and only them by mutually consenting to the entry of Final Judgment in its 

14 Entirety and Permanent Injunction by the Superior Court. 

15 5. The address where the DEFENDANTS are maintaining a marijuana dispensiny 

16 business is 4284 Market Street, San Diego, California, 92102 (PROPERTY). 

17 6. The PROPERTY is· owned by "Stonecrest Plaza, LLC, a California Limited Liability 

18 Company," according to San Diego County Recorder's Trustee's Deed Upon Sale, Document No. 

19 2014-0071939, recorded February 21, 2014. The PROPERTY is also identified as Assessor1s 

20 Parcel Nwnbers 547-013-17-00 and 547-013-19-00. 

21 

22 

23 

24 

25 

7. The legal description of the PROPERTY is: 

LOTS 22-24 INCLUSIVE, BLOCK 12 OF MORRISON'S MARSCENE 
PARK, IN THE CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, 
STATE OF CALIFORNIA, ACCORDING TO MAP THEREOF NO. 
I 844, FILED IN THE OFFICE OF THE COUNTY RECORDER OF 
SAN DIEGO COUNTY, JULY 10, 1925. 

8. DEFENDANT SALAM RAZUK.I as managing member of STONECREST PLAZA, 

26 LLC, represents that STONECRESTPLAZA, LLC, is the legal property owner of the 

27 PROPERTY and represents that he has legal authority to bind STONECREST PLAZA, LLC, to 

28 this Stipulation. 

l:\CEVICASE.ZM 17 42.gb\pleadi ~ 1D1Stipu1a!ions\P012222014.doox 2 
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1 9. This action is brought under California law and this Court has jurisdiction over the 

2 subject matter, the PROPERTY, and each of the parties in this action. 

3 

4 

INJUNCTION 

l 0. The injunctive terms of this Final Judgment are applicable to D EFBNDANTS, their 

5 successors and assigns, any of their agents, officers, employees, representatives, and tenants, and 

6 all persons, corporations or other entities acting by, through, under or on behalf of 

7 DEFENDANTS, and all persons acting in concert with or participating with DEFENDANTS with 

8 actual or constructive knowledge of this Stipulation. Effective immediately, DEFENDANTS and 

9 all persons mentioned above are hereby enjoined and restrained pursuant to San Diego Municipal 

10 Code (SDMC) sections 12.0202 and 121. 0311, California Code of Civil Procedur,e section 526, 

11 and under the Court's inherent equity powers, from engaging in or performing, directly or 

12 indirectly, any of the following acts: 

13 a Keeping, maintaining, operating, or allowing the operation of any unpermitted use 

14 at the P~OPERTY or at any other property or premises in the City of San Diego, including but 

15 not limited to, a marijuana dispensary, collective, or cooperative in violation of the San Diego 

16 Municipal Code; and, 

17 b. Keeping or maintaining any violations of the San Diego Municipal Code at the 

18 PROPERTY or at any other property in the City of San Diego; 

19 

20 

21 

COMPLIANCE MEASURES 

DEFENDANTS agree to do the following:. 

11. Immediately cease maintaining, operating, or allowing at the PROPERTY any 

22 commercial, retail, collective, cooperative, or group establishment for the growth, storage, sale, or 

23 distribution of marijuana, including but not limited to any marijuana dispensary, collective, or 

24 cooperative organized pursu_ant to the Califom~a Health and Safety Code. 

25 12. If the marijuana dispe.nsary that is operating at the PROPERTY, including but 

26 not limited to, United Wellness Center, does not agree to immediately voluntarily vacate the 

27 premises, then within 24 hours fr~m the date of signing this Stipulation, DEFENDANTS 

28 shall in good faith use all legal remedies available to evict the marijuana dispensary business, also 
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1 known United Wellness Center and Ryan Shamowi or the appropriate party responsible for the 

2 leasehold and operation of the marijuana dispensary, including but not li.mited to, prosecuting an 

3 unlawful detainer action. 

4 13. Within 24-hours from the· date of signing this Stipulation, remove all sign.age from 

S the exterior of the premises advertising a marijuana dispensary, including but pot limited to, 

6 signage advertising United Wellness Center. 

7 14. Within seven calendar days after the marijuana dispensary business vacates the 

8 PROPERTY, ensure that all fixtures, items, and property associated with United Wellness 

9 Center and Ryan Shamoun are removed from the premises. 

10 15. Within seven calendar days after the marijuana dispensary business vacates the 

11 PROPERTY, contact Senior Land Development Investigator Leslie Sennett with the Code 

12 Enforcement Division (CED) of the City's Development Services Department to schedule an 

13 inspection of the entire PROPERTY. 

14 a. If during the inspectioll, CES determines the existence of other code violations at 

15 the PROPERTY, DEFENDANTS _agree to correct these additional code violations and obtain all 

16 required inspections and approvals as required by CES. 

17 16. Allow personnel from the City of San Diego access to the PROPERTY to inspect for 

18 compliance upon 24-hour verbal or written notice. Inspections shall occur between the hours· of 

19 8:00 a.m. and 5:00 p.rn. 

20 

21 

MONETARY RELIEF 

17. Within 15 calendar days from the date of signing this Stipulation, DEFENDANTS 

22 shall pay Plaintiff City of San Diego, for Development Services Department, Code Enforcement 

23 Section's investigative costs, the amount of $890.03. Payment shall be in the form of a certified 

24 check, payable to the "City of San Diego," and shall be in full satisfaction of all costs associated 

25 with the City's investigation of this action to date. The check shall be mailed or personally 

26 delivered to the Office of the City Attorney, 1200 Third Avenue, Suite 500, San Diego, CA 

27· 92101, Attention: Gabriela Brannan. 

28 ..... 
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1 18. DEFENDANTS shall pay Plaintiff City of San Diego, civil penalties in the amount of 

2 $25,000, pursuant to SDMC section 12.0202(b) in full satisfaction of a11 claims against 

3 DEFENDANTS arising from any of the past violations alleged by Plaintiff in this action. $17,500 

4 of these penalties is immediately suspended. These sus_pended penalties shall only be imposed 

S if DEFENDANTS fail to comply with the tenns of this Stipulation. Plaintiff City of San: Diego, 

6 • agrees to notify DEFENDANTS in writing if imposition of the penalties will be sought by 

7 Plaintiff and on what basis. Civil penalties shall be paid in th_e form of certified check, payable to 

8 the ''City of San Diego," and delivered to the Office •of the City Attorney, Code Enforcemen! 

9 Unit, 1200 Third Avenue, Suite 700, San Diego, California 92101, Attention: Gabriela Brannan. 

10 a. Payment of the $7,500 in civil penalties that are due and payable will be made in 

11 monthly installment payments of $1,500 each, The first payment of$ l,500 will be paid by 

12 January 15, 2015, and then monthly payments of $1,500 will be made on or before the 15th of 

13 each month until paid in full. 

14 

15 

ENFORCEMENT OF JUDGMENT 

19. In the event of default by DEFENDANTS as to any amount due under this Final 

16 Judgment, the entire amount due shall ·be deemed immediately due and payable as penalties to the 

17 City of San Diego, and Plaintiff shall be entitled to pursue any and all remedies provided by law 

18 for the enforcement of this Final Judgment. Further, any amount in default shall bear interest at 

19 . the prevailing legal rate from the date of default until paid in full. 

20 20. Nothing in this Final Judwent shall prevent any party from pursuing any remedies as 

21 provided by law to subsequently enforce this Final Judgment or the provisions of the SDMC, 

22 including criminal prosecution and civil penalties that may be authorized by the court according 

• 23 to the SDMC at a cumulative rate of up to $2,500 per day per violation. 

24 21. DEFENDANTS agree that any act, intentional or negligent, or any omission or failure 

25 by their contractors, successors, assigns, partners, members, agents, employees or representatives 

26 to comply with the requirements set forth in Paragraphs 10-18 above will be deemed to be the act, 

27 omission, or failure of DEFENDANTS and shall not constitute a defense to a failure to comply 

28 with any part of this Final Judgment. Further, should any dispute arise between any contractor, 
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succes-or. assign. partner, m mber. agent, cmployc~ or rcpresenrnrivc of DEFENDA h'TS for uny 

"}. rea,son, DEFF.: -n NTS agn.:c hat :-uch di. [)Ute sha ll not constitute j defense tu any failure to 

comply with any pan uf this final Judgment. nor justify a delay in execut ing its requirements . 

4 RF.Tr. .TTO, . OF .H RISDJ CTIO 

5 22. The Coun will retain jurisd1cLion for the purpose or enabl ing any of tbe panic lo this 

6 Final Judgment to app ly tO Lhis Cuurl at~ n1 time for such order Lr Jirection~ thul may be 

7 necessary or appropriate forthe con trnctio:1. operation or modificatil111 of the f-inal Judgment, or 

8 for the enforcement or compliance thcrev..:ith. 

9 IC OWLEDGE A. 'D E~ TRY OF .J "LJGME:\T 

10 21 , B_ signing this foinal JHdgment, DEFE. DA'\JTS admit per:onal knowledge oflhe 

11 tcm1s set forth herein. Service by muil shall con titu:c suflicicnr noric' for· nl l pl!rpcn:s. 

12 24 , The clerk i:; or<le~ed to immell iutely enter this Final Jrn.lgmcnL 

13 RECORUATION OF ,JODG ME:\T 

14 25. A cerlifit:J copy fLh is Judgm1.:n l shall be filed in the Office of the San Diego County 

15 Rccurder pursuam t, the kgal d :,eri ption of the PROPF.RTY. 

16 

I 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

IT I 0 TIPl'.LA TE:D. / 

Dated: ! Ck:f ,?q 
I 

/ / 
Dated : / '[ 1 _L-J~ -'- · 2014 

I 

0;1tcd: I ~- 1. 1 ____ .....,.. __ I 
, 2 )14 

,, 

JAN I. GO S~T1 I, Ciry Actorncy 

j,/ /'---7 
/ .,..,..- ~-

8y ,L/ -
~1ahriela l3r:1nn:rn 

D::puty 'ity /\ tome> 
Attorney · or Pl aintiff 

.,. -.r."'- ;3 - '- _;• 

LLC. by SAU\ ivl 
RAZL-Kl, lanaging Member orStonet:re~t 
Plf!za. LC , a Urnitcd Liability Company 

St,p1dr,li<' l1 For Emry nrFin:i l .lt1 Jgn:c111 in ll • f.m ir ·ry , lllU Pcnmmcr.t 1111\111(;11 n: llto-0-mem -rh -r Oil ,:ccP ~ (104,h) 



2 

3 

4 

s 

D~1ed: J!l.......,!0<..::...~{) __ . 2014 
Richard Ostrow Attorney for Defendants 
STONECREST PLAZA, LLC, and SALAM 
RAZUKI 

6 Upon rhe stipul:ition of the parties hereto and upon their agrccmcnl lCl i::ntry of this Final 

7 Judgmeot without trial or adjudication f ,Illy issue o( foe, or law herein, and good cause 

8 appearing therefore IT LS SO ORDERED, ADJUDGED AND DECREED. 

9 

10 

11 

12 

14 

15 

16 
I 

17 

18 

19 

20 

21 

2. 

24 

25 

26 

27 

28 

JAN - 6 2015 Dated: ________ _ _ 
JUDGE OF Tl IE ,"'UPEfilOR COURT 

RO ALO S. PRAGEFi 

StipL! la:.ion for Entry of Fin11I .ludgnie:11 in ii~ Entire y anc Pcrmanc:1t l nJU 11ctio11; Jutlg1w::r:t1·t:cr •cm TCC ? § 664.6} 
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���������!�7*@)+�9@+++71))8@��@&�@�	���UIMRQJQNKLS�LO�FQRQ]�JQ̂ G_K��KS�FGHHLJN�LO�Ì �HQJNI�QHHRKMQNKLS�OLJ�QHHLKSN]ISN�LO�JIMIKXIJ�QSU�HJIRK]KSQJT�KSaGSMNKLS�LJW�KS�NPI�QRNIJSQNKXIW�Q�NI]HLJQJT�JIFNJQKSKSV�LJUIJ�QSU�QS�LFM�JI�QHHLKSN]ISN�LO�JIMIKXIJ�QSU�HJIRK]KSQJT�KSaGSMNKLS���$��?��2-"E��*<�)+�9�	#3�?�9?7+�$!3!���5�?� �@00�2-Y>�?�[( !���  ��6�2!���Y�"�
� ������ �



�

� ���������	
����������������
�

�����������������������������������������������


������ ���!"#$��%&'��(&��)�*+��+,)-�./ 
�� �01&�2��$30$**�$3�01&��4+5&6&30$0�&%��'0$+3/��
�� �+5&(�01&��7&�+*�&$710&&3��3%�+01&(,$)&�'+ 8&0&30�0+� �#&�01&�)0�0& &30)�'+30�$3&%�1&(&$3�4�)&%�+3�8&()+3���#3+,�&%7&�+(�$3*+( �0$+3��3%�4&�$&*��)�3+0&%/��/ 	1$)�%&'��(�0$+3�$)�8(+5$%&%�0+�01&��+"(0�$3�)"88+(0�+*� 9�:;�<=>?@��88�$'�0$+3�*+(���	& 8+(�(9��&)0(�$3$37��(%&(��3%��88+$30 &30�+*����&'&$5&(/�ABC�DEFGHCFIBJK�LIICGI�M/ +(�9&�()��
�1�5&�&37�7&%�$3� "�0$8�&�4")$3&))�%&��$37)�,$01�����3�$3'�"%$37��4"0�3+0��$ $0&%�0+��01&�+,3&()1$8�+*�(&���8(+8&(0$&)�$3�+(%&(�0+�+8&(�0&��&7��� �($N"�3��4")$3&))&)/���+3'&(3$37�01&�4")$3&))�%&��$37)�01�0��(&�01&�)"4N&'0�+*�01&�$3)0�30��'0$+3���3%�%&)8$0&�1+,�0$0�&�0+�01&�8�(0$'"��(��))&0�,�)�5&)0&%������3��3%�
��'O"$(&%�'&(0�$3�(&���8(+8&(09��3%�+01&(��))&0)�*+(�01&�+8&(�0$+3�+*���$P� �($N"�3��(&0�$��)0+(&���3%��$$P��� �($N"�3�� �3"*�'0"($37��3%�'"�0$5�0$+3�4")$3&))�Q'+��&'0$5&�9��01&�R2�(03&()1$8��))&0)SP-�T/ 	1&��((�37& &30�*+(�01&�2�(03&()1$8��))&0)�����3��3%�
�1�%�,�)�01�0-�Q�P�
�,+"�%�8(+5$%&�01&�$3$0$���$35&)0 &30�'�8$0��U�Q4P�����3�,+"�%� �3�7&�01&�$35&)0 &30�8(+8&(09�+(�4")$3&))U��3%��Q'P��*0&(�
�(&'"8&(�0&%� 9�$3$0$���$35&)0 &30��
�,�)�&30$0�&%�0+�VWX�+*�01&�8(+*$0)��3%�����3�,�)�&30$0�&%�0+��WX�+*�01&�8(+*$0)/�
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I theirs should and would be prolc:cw<l hy ,be Court· 5 appointment of a receiver over the subject entities, 

2 propcrtics and the Nbrijuana Op(irations_ 

3 I have not personally revic\ved the financials for the Marijuana Operations because 

4 Malan has not given me access to those documents. Howeyer, l am infom1ed that the business is quite 

5 profitable and can support the (:Ost of the receiver i:f appointed_ In fact, prior to the lockout of SoCal 

6 Buildi11g, the Marijunna Operations \Vere generaling approximately $100,000 a month in income which 

was paid to .Monarch and otki- cntiti-:s bdi.wc SoCal Building and I discovered their fraud and started 
7 

asking questions_ l air1 confident thm the :rv1arijuana Operations will be able to cover the expenses_ 
8 

9 

IO 

11 

12 

associated with a rel:eivci-. Fmth0nnore, I respecd'ully request that the Court reserve the right to 

rc:i Hocate the cost~ of the recciver~hip to Monarch, Malan and/or Hakim in the interests_ of justice based 

on their wrongdoing. 

'40. A iru0 and corrci.::t copy of I:vlichael Essary's CV and Rate Sheet are attached hereto 

collectively as :Exhibit .J. l have: been advised by my counsel that Mr. Essary is a competent receiver 

13 and well-equipped to 1iamlk this receiversl1ip if the Cou1t grants my application. 
14 41. I am furthermore informed by my counsel that I will be required to obtain a bond to 

15 secnre ~ny potential claim by Defendants, which I am prepared to do in the event the Court grants this 

16 application. I respectfully request that the Court order me to obtain a bond of$10,000, which l believe 

17 to be fair and reasonuble given the grieYOLIS and n-audulent acts of Malan and Hakim, both individually 

18 and through their entity 1v1onarch. 1 will acquire said bond immediately upon the Court's granting or 

19 this motion. 

20 I declare u t1dcr penalty of p(;1jury under ~be laws of the State of California that the foregoing is 

21 true and correct- This Declaration was execu,ed on July 16, 2018, at San Diego, California. 

22 

23 

24 

25 

26 

27 

28 

II 
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2

Defendants Ninus Malan and Chris Hakim (and
related entities) appeal from an order imposing a
receivership over two cannabis businesses: a retail
dispensary and a production facility. The trial
court imposed the receivership after Salam Razuki
sued the defendants, alleging he had interests in
the businesses and defendants were diverting
money owed to him. The manager of the cannabis
businesses, SoCal Building Ventures, LLC
(SoCal), intervened in the lawsuit and also
requested the receivership. The court imposed the
receivership pending the resolution of the many
disputes among the parties in the litigation.

Defendants assert numerous challenges to the
court's receivership order. We determine the court
acted within its broad discretion and its legal
rulings were supported by applicable law. We thus
affirm.

OVERVIEW
The proceedings leading to the receivership
followed a chaotic and procedurally confusing
path before three different trial court judges, and
involved thousands of pages of conflicting

1



documentation about the parties' activities and
their investments in the real property where these
all-cash businesses operated. The allegations
included accusations that money and equipment
had been stolen from the businesses and claims
that Malan's counsel and the receiver had
committed malfeasance.

Razuki and Malan's business relationship began
with commercial real estate investments in 2009,
and eventually expanded into several cannabis
businesses. By 2017, however, the relationship
was strained, and they entered into a settlement
agreement to clarify their ownership of and rights
to the expected profits from three cannabis
businesses: (1) A retail *3  dispensary located on
Balboa Avenue (Dispensary); (2) a production
facility located on Mira Este Court (Production
Facility); and (3) a planned cannabis cultivation
facility to be located on Roselle Street (Planned
Facility). Malan owned the entity that held title to
the Dispensary property, and Malan and Hakim
both owned shares in the entities that held title to
the Production and Planned Facilities properties.
Razuki claimed interests in these businesses
through his relationship with Malan.

3

After the settlement agreement, Malan and Hakim
contracted with SoCal to manage the Dispensary
and the Production Facility. This contract provided
SoCal with options to purchase interests in the
businesses. In May 2018, Razuki learned from
SoCal that Malan had allegedly failed to disclose
profits to him, and SoCal learned that Razuki
claimed an interest in the Dispensary and
Production Facility properties and/or businesses.
After SoCal questioned Malan and Hakim's rights
to option the properties, they unilaterally
terminated SoCal's management agreements and
locked SoCal out of both facilities.

Two months later, Razuki filed the complaint
against Malan, Hakim, and numerous entities
formed to operate the three cannabis businesses
(detailed below). Within days, Razuki brought an
ex parte application requesting the appointment of

a receiver over the three businesses and SoCal
filed an ex parte request to file a complaint in
intervention against the same defendants. SoCal
also joined Razuki's request for a receiver. These
filings opened two months of intense litigation
concerning the appointment of a receiver,
generated thousands of pages of briefing,
declarations, and exhibits, and resulted in five
hearings before three different judges: Judge
Kenneth Medel (who initially appointed the
receiver and was peremptorily challenged); Judge
Richard Strauss (who vacated the receiver and was
*4  peremptorily challenged); and Judge Eddie
Sturgeon (who appointed the receiver in the
challenged order).

4

After the matter was assigned to Judge Sturgeon,
the parties filed voluminous documentation
describing wildly different versions of events and
competing theories of ownership of the
businesses. Judge Sturgeon reinstated the receiver
temporarily over the Dispensary and Production
Facility, but not the Planned Facility, and set
another hearing to confirm the appointment. By
the time of that hearing, the court had before it
evidence showing Razuki's significant investment
into the businesses at issue; multiple competing
claims on the ownership of the assets; at least one
separate pending lawsuit to quiet title over the
Dispensary; and allegations that Malan and his
counsel had directed Dispensary employees to
abscond with thousands of dollars in cash after
Judge Medel's initial order appointing the receiver.
After an extensive hearing, on September 26,
2018, Judge Sturgeon ordered the receiver to
remain in place for an additional 60 days. Malan
and Hakim (and related entities) now appeal from
this order.1

1 On November 16, 2018, after the notices of

appeal were filed and before any briefing,

federal officers arrested Razuki for plotting

to hire a hitman to kidnap and murder

Malan in Mexico to put an end to this

litigation. At the time of the briefing,

Razuki awaited trial on federal charges of

2
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conspiracy to murder and kidnap Malan.

As explained below, these facts occurred

after the challenged September 26

receivership order and thus are not before

us in deciding the propriety of this order.

But these facts would be relevant to any

further court orders in this case.

Malan contends (1) technical errors in the
procedure for the appointment of the receiver
require reversal; and (2) his 2017 settlement
agreement with Razuki is unenforceable as against
public policy because its subject matter, the sale of
cannabis, was unlawful when the agreement was 
*5  made. Malan and Hakim both assert (1) the
unclean hands doctrine precludes the equitable
receivership remedy; (2) Razuki lacked standing
under the receivership statute to pursue his claims;
and (3) appointment of the receiver must be
reversed because Razuki failed to show a probable
right of possession of the assets, that the balance
of harms supported the appointment of a receiver,
or that a less drastic remedy was not available.
Hakim's arguments concern only the appointment
of the receiver over the Production Facility
because he claims no ownership interest in the
Dispensary.

5

As we shall explain, the trial court's discretion to
appoint a receiver at this preliminary stage of
litigation is broad, and to "justify our interference,
it must clearly appear that the appointment was an
arbitrary exercise of power." (Maggiora v. Palo
Alto Inn, Inc. (1967) 249 Cal.App.2d 706, 711
(Maggiora).) Applying this standard, we reject
appellants' arguments that the trial court abused its
discretion. We also determine appellants' other
contentions lack merit and affirm the receiver
appointment.

FACTUAL AND PROCEDURAL
BACKGROUND
The contours of the relationship between Malan
and Razuki are not clearly spelled out in the
record before this court. Their declarations show
the business relationship began around 2009 and

that Razuki initially hired Malan to manage his
struggling Chula Vista commercial shopping
center, followed shortly after by another
commercial property. Malan excelled in this role,
and Razuki brought him into his real estate
investment business, partnering with Malan on the
purchase, sale, and rental of commercial
properties.

Eventually, the two became partners in the
cannabis businesses which ultimately led to this
litigation among Razuki, Malan, Hakim, and the 
*6  various entities. The proceedings leading to the
receiver appointment were lengthy and factually
disputed. To properly evaluate the appellate
contentions, we describe in some detail the facts
and procedure leading to the appointment.

6

A. Allegations in Razuki's First
Amended Complaint
On July 13, 2018, three days after filing his initial
complaint, Razuki filed an amended complaint
against Malan and Hakim and the various entities
owned or controlled by them. These entities fall
into three categories: (1) the entities holding title
to the property where each of the three marijuana
businesses was located ; (2) entities created to
hold title to the required state licenses for each
business ; and (3) the entities created to serve as
the operating entity for all the cannabis operations
(Flip Management, LLC (Flip) and Monarch
Management Consulting (Monarch). These three
category of entities will be collectively referred to
as the Related Entities. The first category entities
will be referred as the Property Owner entities. *7

2

3

7

2 These entities are (1) San Diego United

Holding Group, LLC (SD United),

property owner of the Dispensary location;

(2) Mira Este Properties, LLC (Mira Este),

property owner of the Production Facility

location; and (3) Roselle Property, property

owner of the Planned Facility location.

Malan was the sole owner of SD United,

and Malan and Hakim held equal interests

in the other two property-owning entities.

3
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3 These entities are Balboa Ave Cooperative

(Balboa Co-Op) for the Dispensary;

California Cannabis Group (CCG) for the

Production Facility; and Devilish Delights,

Inc. (Devilish) for the Planned Facility. The

licenses were required under state laws that

closely regulate cannabis businesses. (See

Bus. & Prof. Code, § 26000 et seq.) Cities

and counties also regulate these businesses

through their land use and police powers,

including through conditional use permits

(CUP). (See id., § 26200, subd. (a)(1).)

In the amended complaint, Razuki alleged that
when he and Malan decided to enter the cannabis
industry as partners, they had an oral agreement
that "Razuki would provide the initial cash
investment to purchase a certain asset while Malan
would manage the assets. The parties agreed that
after reimbursing the initial investment to Razuki,
he would be entitled to seventy-five percent (75%)
of the profits & losses of that particular asset and
Malan would be entitled to twenty-five percent
(25%) of said profits & losses."

According to the complaint, the oral agreement
between Razuki and Malan faltered in early 2017,
when the entity that held property ownership of
the Production Facility (Mira Este) required
additional capital for renovations. Malan was able
to secure a $1.08 million loan based in part on
Razuki's personal guarantee and real property
collateral. According to Razuki, however, the
proceeds of the loan were not used on
improvements to this property, but were instead
taken by Malan and Hakim for their personal use.

On November 9, 2017, Razuki and Malan entered
into a written agreement to settle their interests
titled "Agreement of Compromise, Settlement, and
Mutual Release" (Settlement Agreement). The
Settlement Agreement required the transfer of the
partnership assets to a new entity, RM Property
Holdings, LLC (RM Property). The agreement
describes the partnership assets as consisting of
various portions of the three Property Owner
entities and Flip, and Razuki's minority interests in

two additional assets (Sunrise Property
Investments, LLC (Sunrise) and Super 5
Consulting Group, LLC (Super 5)). The
Agreement states Razuki and Malan "hereby
reaffirm and acknowledge the terms of the
Operating Agreement [for RM Property] provide
for the repayment of the Partner's Cash Investment
*8  prior to any distribution of profits and losses.
The Parties further reaffirm that once the partner's
cash contribution has been repaid by the
Company, then Razuki shall receive [75%] of the
profits and losses of the Company and Malan shall
receive [25%], all as set forth under the terms of
the Operating Agreement."

8

Under the Settlement Agreement, Razuki and
Malan had 30 days to make their best efforts to
transfer these assets to RM Property and to
perform an accounting of their cash investments in
those assets. Razuki alleges that Malan asked for
additional time to perform the accounting and also
contracted with SoCal to serve as the operator for
the cannabis operations at the Dispensary, the
Production Facility, and the Planned Facility.

The SoCal management agreements gave SoCal
the right to retain all revenue from the businesses
in exchange for a guaranteed monthly payment to
Monarch (formed to serve as an operating entity
for all cannabis operations). Razuki alleged that
although the agreements required payment to
Monarch, Malan did not disclose the existence of
Monarch to Razuki. Instead Malan told Razuki
that SoCal's monthly payments would be
deposited into accounts of Flip (the other
operating entity) or the Property Owner entities.
Also allegedly unknown to Razuki, the
management agreements gave SoCal an option to
purchase a 50 percent interest in each of the
Property Owner entities.

In January 2018, Malan notified Razuki that he
was close to completing the sale of the three
Property Owner entities to SoCal and that
transferring the assets to RM Property, as required
by the Settlement Agreement, would unnecessarily
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complicate the sale. From January to May 2018,
Malan represented he was continuing to negotiate
the sale of the *9  Property Owner entities to SoCal
and that Razuki would receive 75 percent of
Malan's share of the sale proceeds. During this
time, Razuki asked for an accounting of the
businesses and Malan told him none of the
operations were profitable.

9

Then, in the second week of May 2018, Razuki
met with SoCal's principal, Dean Bornstein.
Bornstein told Razuki that SoCal had been making
monthly payments to Monarch and that the
Dispensary and the Production Facility were both
profitable. As a result of this conversation, Razuki
believed Malan was hiding profits and trying to
eliminate Razuki from the businesses. After the
meeting, SoCal also became suspicious of Malan
and Hakim because SoCal was previously
unaware of Razuki's claimed interest in the
properties. As a result, SoCal sent a letter to
Malan requesting confirmation of his ownership
of the three Property Owner entities, and also
indicating that SoCal wished to exercise its
purchase options.

On July 9, Malan allegedly withdrew $24,028.93
from RM Property's bank account that had been
deposited by Razuki, changed the locks at the
Dispensary, and changed passwords for the
Dispensary's security systems. During the next
two days, Malan and Hakim terminated SoCal's
management agreements, renamed the Dispensary,
and told employees there was new management.

Based on these factual allegations, Razuki asserted
numerous causes of action against Malan, Hakim
and the Related Entities. These claims included:
breach of the Settlement Agreement, the oral
agreement, and the good faith implied covenant
against Malan; breach of fiduciary duty against
Malan, Hakim, and Monarch; fraud against Malan;
money had and received against Flip and the
Property Owner entities; conversion against
Malan, *10  Hakim, and Monarch; an accounting
claim against Malan and Hakim; appointment of a

receiver against all defendants; injunctive relief to
prevent all defendants from selling, transferring,
or conveying any asset or property; declaratory
relief against Malan; constructive trust against
Malan and Monarch; dissolution of RM Property;
intentional interference with prospective economic
advantage against Malan, Hakim, and the entities
holding licenses; and intentional interference with
a contractual relationship against Hakim and
Monarch.

10

B. Razuki's Application for Receiver
Appointment and SoCal's Application
to File Complaint In Intervention
Three days after the amended complaint was filed,
on July 16, Razuki filed his ex parte application
for the appointment of receiver and preliminary
injunction. The application sought the
appointment of Michael Essary as receiver to take
possession of the assets of RM Property, and each
of the Related Entities.

The same day, SoCal filed an ex parte application
to file a complaint in intervention. The proposed
complaint named the same defendants, repeated
many of the same allegations, and also sought the
appointment of a receiver over the Related
Entities. SoCal alleged defendants had concealed
the existence of Razuki's ownership interest in the
three facilities, and defendants had violated the
management agreements.

According to SoCal's complaint, after SoCal
learned of Razuki's interest and questioned Malan
and Hakim, Malan informed SoCal that
defendants' ownership of the Dispensary was also
disputed in a separate pending case in San Diego
Superior Court. SoCal responded with a request
that defendants sign a tolling agreement to
suspend the option deadlines, but also expressed
hope the relationship could be salvaged. *1111

On July 10 (the day Razuki filed his initial
complaint), defendants' counsel sent a letter to
SoCal terminating the three management
agreements, and asserting SoCal was in breach of
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the agreements for failing to make contractually
required payments and failing to appropriately
manage the facilities. By the next day, Malan and
Hakim had locked SoCal out of both the
Dispensary and the Production Facility, and had
repainted the dispensary and changed its name and
signage. SoCal's complaint alleged that defendants
"destroyed the facilities' financial records,
receipts, printers, barcode scanners, and point of
sale tracking information . . . ."

C. Hearing on Receiver Appointment
and Intervention Complaint
The hearing on Razuki's ex parte application for
receivership and on SoCal's ex parte application to
file its intervention complaint occurred on July 17.
During the brief hearing, Razuki's counsel
outlined the basis for the requested relief,
explaining that Razuki believed Malan and Hakim
had hidden over $1 million in management fees
received from SoCal. He also argued a
receivership was needed because defendants had
violated their management agreements with
SoCal, locking SoCal out of both the dispensary
and production facility and preventing SoCal from
accessing its valuable manufacturing equipment.
SoCal also joined in the application for a receiver.

Gina Austin specially appeared on behalf of all of
the defendants and said she had not yet been
retained in the matter, and that none of the
defendants had yet been served with the
application for receiver or the complaint in
intervention. Austin indicated she had briefly
reviewed the receiver application before the
hearing, and argued there was no urgency
identified that required immediate relief. *1212

The court granted SoCal's application to intervene
and then without explanation stated it was "going
to grant the relief requested. The injunction is
granted. Receivership is appointed." The same
day, the court issued a minute order confirming its
rulings and signed a proposed order submitted by
Razuki, which appointed a receiver over RM
Property and the Related Entities (encompassing

all three businesses). The orders directed both
Razuki and the receiver to post a $10,000 bond
within five days. The orders also set an August 10
order to show cause (OSC) to confirm the receiver
appointment. Razuki and the receiver, Essary,
submitted proof of the requisite undertakings to
the court that day.

D. Malan's Peremptory Challenge and
Motion to Vacate Receivership;
Razuki's Ex Parte Application to
Reset OSC Hearing
The day of the hearing, Malan filed a peremptory
challenge. The OSC hearing was then vacated and,
on July 25 the case was reassigned to Judge
Strauss. Three days later, on July 28, Razuki filed
an ex parte application for an order to reset the
OSC hearing. Before the court took action on this
application, Malan filed a competing ex parte
application to vacate the receivership order. The
application also sought a temporary restraining
order (TRO) to prevent Razuki from "transferring
money or disposing of property obtained from one
of the Defendants since the receivership order was
issued" or from entering any real property
controlled by defendants.

Malan's moving papers presented a version of
events completely at odds with those presented by
Razuki and SoCal. Malan asserted that Razuki had
no ownership interest in the businesses, pointing
to grant deeds transferring the Dispensary and
Planned Facility properties to the two Property
Owner entities (SD United and Roselle). Malan's
declaration stated that he and Razuki mutually
agreed to rescind the Settlement Agreement in *13

March 2018 after Razuki was unable to transfer
his interests in Sunrise and Super 5 to RM
Property. Malan alleged that Razuki filed the
lawsuit because "of a large judgment a litigant
obtained against him in another lawsuit, which is
causing Razuki some cash flow problems."

13

4

4 Malan also said the homeowners

association rules governing the Dispensary

property prohibit marijuana operations; the

6

Razuki v. Malan     D075028 (Cal. Ct. App. Feb. 24, 2021)



association had sued on this issue; and that

the lawsuit had resulted in a February 2018

settlement granting a variance to the

Property Owner entity (SD United) to

operate the Dispensary if certain conditions

were met.

With respect to SoCal, Malan asserted that in
January 2018, the three entities holding the
medical marijuana licenses (Balboa Co-op, CCG,
and Devilish) hired SoCal to operate the three
properties, but SoCal had mismanaged the
properties. Malan claimed SoCal had poorly
controlled inventory, failed to have sufficient
security present and hired a security guard not
authorized to carry a firearm, failed "to pay
employees correctly," and failed to pay required
insurance. Malan also asserted SoCal gave
confidential information to Razuki and withheld
payments related to the Production Facility
property, causing the owner (Mira Este) to default
on a loan. Malan said SoCal was conspiring with
Razuki "to hijack the three businesses" by filing
this lawsuit.5

5 Malan also noted the entity holding title to

the Dispensary property (SD United) had

filed a cross-complaint to quiet title to this

property in a separate pending case against

Razuki.

Finally, Malan's declaration detailed dramatic
events that unfolded on July 17, the day Essary
was appointed. Malan stated that after the hearing,
several SoCal employees, including one carrying a
visible gun, accompanied Essary to the Dispensary
parking lot. Malan said he called the police when
he saw the "gunman" and when the police arrived
at the premises, Essary *14  and the SoCal
employees "fled." According to Malan, the
employees and Essary returned later in the day,
"broke down the door and invaded the building,"
and stole computers and other equipment. Malan
stated that Essary's decision to rehire SoCal after
his appointment was evidence of negligence and
Essary's inability to manage the businesses.

14

A supporting declaration from Malan's counsel
(Austin) corroborated Malan's statements about
the receiver's takeover of the Dispensary. Austin
also claimed Essary could not lawfully run the
businesses because Essary was not properly
licensed. Austin also said the Dispensary was
under audit by the City of San Diego and both the
Dispensary and Production Facility had upcoming
hearings related to their conditional use permits
that would be jeopardized by Essary's
involvement.

SoCal filed an opposition, refuting Malan's
allegations and asserting Malan had made material
misrepresentations to the court. SoCal stated
Malan falsely claimed Essary had threatened
Dispensary employees, when in fact those
employees had barricaded themselves into the
store "so they could steal the dispensary's money
in violation of the [receivership] order, and flee
with bags of 'loot' into their attorney's 'getaway
car.' " In support, SoCal submitted Essary's
declaration stating that after the July 17 hearing,
Austin told him she was advising her clients not to
follow the court's order and to resist any attempt
by Essary to take control of the assets. Essary also
described the scene when he went to the
Dispensary, explaining the employees locked
themselves in a backroom with the safe and
security cameras, loaded bags with money, and
fled out the back door into Austin's waiting car. 
*1515

E. July 31, 2018 Hearing Before
Judge Strauss
On July 31, Judge Strauss heard Razuki's ex parte
application to re-set the OSC to confirm the
appointment of the receiver and Malan's ex parte
application to vacate the receivership. Counsel for
Malan and the entities argued the receivership
order was void because Razuki had failed to
provide proper notice, the receiver had a prior
relationship with Razuki and SoCal that
disqualified him, Razuki had failed to show a
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sufficient ownership interest in the entities, and
there was no urgency that supported the drastic
remedy of a receiver.

Razuki's counsel responded that Razuki's
submitted evidence showed that Malan was
attempting to steal assets from Razuki and SoCal,
which had invested $2.6 million in equipment and
other improvements to the properties. SoCal's
counsel asserted there was urgency because Malan
had begun to sell SoCal's equipment, and Malan
and Hakim had diverted millions of dollars to
Monarch that was owed to Razuki. SoCal also
asserted a receiver was necessary because the
operators hired by the defendants after SoCal's
termination threatened the viability of the
businesses and the value of its purchase options.

Near the conclusion of the contentious hearing,
Hakim's counsel proposed a compromise,
suggesting the court issue an injunction returning
the parties to the status quo that existed before the
receivership order, and that prevented any transfer
of funds outside the ordinary course of business.
Counsel suggested Razuki could then bring his
request for a receiver again, on a noticed motion
on shortened time with full briefing and the
opportunity to submit evidence. The court adopted
the proposal and directed Hakim's counsel to
prepare a final order. The court declined to set a
date to hear a new motion, instead instructing the
parties "when you're ready to file *16  whatever it
is you're going to file, we'll see what kind of date
we can give you. And we'll make it as soon as
possible, but I don't know what that is exactly."

16

The court issued a minute order on July 31 stating
the request to vacate the receivership was granted
and directing "counsel to prepare a proposed order
for the [c]ourt's review and approval." The order
also granted Essary's request to employ counsel
and "as to all other matters; the [c]ourt instructs
counsel to proceed via noticed motion for
remedies being sought."

F. Peremptory Challenge and Case
Reassignment to Judge Sturgeon

After the July 31 hearing, SoCal filed its
peremptory challenge to Judge Strauss and the
case was again reassigned, this time to Judge
Sturgeon. On his own motion, Judge Sturgeon
scheduled an August 14 hearing to revisit the
appointment of the receiver.6

6 The status of Judge Strauss's order vacating

the receivership was left in limbo. On

August 7, 2018, Hakim's counsel submitted

a proposed order to the court, as directed

by Judge Strauss, with a letter to Judge

Sturgeon explaining the circumstances.

Razuki's counsel represented in a

declaration filed on August 10, 2018, that

Judge Sturgeon's clerk contacted her on

August 8, 2018, by telephone and stated

that because Judge Strauss had directed

counsel to prepare an order after the

hearing, and no order was ever signed, the

July 31, 2018 minute order vacating the

receivership "did not constitute a valid and

final order and the receivership was never

vacated." Essary submitted a report to the

court on August 10, 2018, which stated it

was his understanding that the order

vacating his appointment was never made

final, and that Judge Sturgeon had

scheduled an ex parte hearing on August

14, 2018, "to 're-hear' Defendants' ex parte

application to vacate the receivership."

On August 10, Razuki filed a "supplemental
memorandum of points and authorities in support
of appointment of receiver and opposition to
[Malan's] ex parte application to vacate
receivership order." Razuki argued Judge Strauss's
minute order was ineffectual because the court had
not *17  signed any final order after the hearing,
and he again argued the merits of appointing the
receiver. Razuki's counsel outlined in more detail
the payments made by SoCal to Monarch that he
asserted were misappropriated by Malan and
Hakim, and described the potential profitability of
the businesses.

17
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In support of his supplemental brief, Razuki filed
voluminous records attached to his and other
declarations, showing his specific investments into
the Dispensary, Production Facility, and Planned
Facility properties. For instance, Razuki attached
evidence that he invested $254,780 for the down
payment for the Production Facility property and
paid $200,000 for the operation's business tax
certificate, while Hakim invested $420,000 toward
the down payment. Razuki also explained that he
transferred the Dispensary property from Razuki
Investments, LLC, his wholly owned entity, to the
Property Owner entity (SD United) because he did
not want to violate a settlement agreement he had
previously reached with the City after another
property he owned was charged with operating a
dispensary unlawfully. That other settlement
prohibited Razuki from owning a nonpermitted
cannabis facility and Razuki feared the
Dispensary's violation of the homeowners
association rules precluding marijuana operations
might constitute a violation.

Malan also filed supplemental briefing, a
supporting declaration, and his counsel's
declaration. Malan argued the Settlement
Agreement was unenforceable because it was in
violation of public policy and Razuki had not
shown the medical marijuana businesses covered
by the agreement were conducted in conformance
with the law. Malan also argued that Essary had
acted illegally by reinstating SoCal as the
operations manager and failing to *18  secure
appropriate approval from the state licensing
authorities before assuming the receivership.

18

In his declaration, Malan said that on July 31 (the
date of the prior order), he witnessed SoCal
employees use a moving truck at the Production
Facility to attempt to steal equipment and an office
computer. Malan also claimed Essary had stolen
$80,000 from the Dispensary. Hakim's declaration
stated he paid more than one-half the down
payment for the Production Facility property and

that Razuki "was insistent on not wanting to
appear of record on title in connection with [this]
acquisition. . . ."

Neither Malan's nor Hakim's declarations disputed
Razuki's assertions concerning his specific
ownership interests in the various properties,
including that he was the source of a large portion
of the down payment for the Production Facility
property and had paid for the $200,000 business
tax certificate.

G. August 14, 2018 Hearing
On August 14, the parties appeared before Judge
Sturgeon for the first time. At the start of the
hearing the court rejected the idea that it was
conducting a rehearing of the prior orders and
stated it would hear the matter anew on August 20.
The parties' counsel then disputed whether the
receivership had been vacated at the July 31
hearing because no final order had been signed.

After asking questions about the parties'
documentation, the court stated it was not
reinstating the receiver, and instead would institute
a new, temporary order. This order froze all related
bank accounts until the next hearing (although it
allowed certain product purchases) and enjoined
the sale of the three properties at issue. *1919

H. Briefing for August 20, 2018
Hearing
On August 17, 2018, the parties filed additional
briefs and voluminous documentation in support
of their positions.

Malan filed a supplemental brief and a 20-page
supplemental declaration describing additional
facts about his relationship with Razuki and the
financing and prior ownership of the properties
owned by SD United (the Dispensary property
owner). Malan also again alleged malfeasance by
Essary, asserting payments of over $100,000 to
"SoCal insiders" and thousands of dollars to
himself while in control of the businesses' bank
accounts.

9
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Malan continued to refute Razuki's ownership
claims, asserting for the first time that SD United
purchased the Dispensary property from Razuki in
March 2017, subject to a $475,000 loan held by
Razuki that Malan paid off three months later.
Malan stated that Razuki abandoned his interest in
the Dispensary property because his ownership in
another dispensary (Sunrise) was far more
lucrative. Malan stated that SD United purchased
five other units adjacent to the Dispensary for $1.6
million with financing that did not involve Razuki.
Malan repeated his prior allegations that he was
coerced into signing the Settlement Agreement,
and that he and Razuki mutually agreed to cancel
it around January or February 2018.

Hakim's supplemental papers pertained mainly to
its claims about SoCal's alleged mismanagement
and sought to rebut SoCal's assertions it had
option rights and rights to its equipment at the
facilities. Hakim also noted that the Planned
Facility was currently occupied by a tenant whose
rent payments could easily be accounted for.

Razuki also submitted a supplemental brief in
which he claimed Malan had immediately violated
the court's order by contacting the bank for one of 
*20  the entities, and another declaration with
additional documentation showing his
involvement in the financing of the three
properties.

20

SoCal filed additional declarations in support of
its position that a receiver was needed and that
Essary was qualified to serve as the receiver.

I. August 20, 2018 Hearing
At the August 20 hearing, the court stated it would
not address whether the July 31 order vacating the
receiver was valid, rather the court was "starting
fresh." Razuki's counsel then outlined Razuki's
interest in the three businesses, expressing concern
that Malan intended to immediately sell the real
properties, and asserting Razuki had no
confidence a truthful accounting could be done,
particularly since the businesses were operated

almost entirely in cash.  SoCal's counsel argued a
damage award would be insufficient to remedy the
breaches of its options for the real properties.

7

7 Razuki's counsel also asserted there was

some indication that Malan and Hakim had

given purchase options to Far West

Operating, LLC (Far West) (which was the

operator hired after Malan terminated

SoCal in early July and was reinstated as

the operator after July 31, 2018) and

Synergy Management Partners, LLC

(Synergy) (the company hired after July

31, 2018 to run the Mira Este production

facility) that overlapped with SoCal's

options, creating the risk of further

litigation and additional need for the

receiver.

Malan's counsel repeated his argument that the
Settlement Agreement was unenforceable as
against public policy and also noted RM Property
was never capitalized. He continued to assert there
was no urgency requiring a receiver because all
the asserted damages could be determined by an
accounting. He also said that SoCal's poor
management of the Dispensary had resulted in a
default by the entity Property Owner (SD United)
under the homeowners association settlement,
irreparably harming the business. *21  Hakim's
counsel refuted the validity of SoCal's options and
confirmed the Planned Facility was not currently a
marijuana operation.

21

Essary's counsel explained Essary's activity during
his appointment from July 17 to July 31, and
refuted defendants' assertions that Essary had not
satisfied the regulatory requirements to manage
the Dispensary and Production Facility operations.

After the conclusion of arguments, the court
imposed a temporary receivership and set a further
hearing for Friday, September 7 to consider the
continued need for the receiver. The court stated
Razuki had shown a likelihood of prevailing on
the merits and that there was a risk of irreparable
harm "based on the amount of money that
allegedly ha[d] been put into this case." The court
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again appointed Essary as the receiver and
directed him to keep the two existing managers
(Synergy and Far West) in place as managers of
the Production Facility and the Dispensary,
respectively.

The court also entered orders specifying who
Essary should hire as the accountant for the
entities in the receivership. The court ordered
Essary to file a report on September 5 and ordered
the parties to file any additional supplemental
briefing three days before the hearing. The court
excluded the Planned Facility from the
receivership, but imposed a TRO preventing the
sale of this property.

On August 28, the court entered the order
appointing Essary as the receiver over the
Dispensary and Production Facilities, the entity
owners of these properties, and their license
holders.

J. Briefing for September 7, 2018
Hearing
One week later, Hakim filed another supplemental
brief, arguing the receivership had already caused
irreparable harm to the Production Facility
because producers and manufacturers were
unwilling to work with the *22  business while it
was under the control of the receiver. Hakim also
asserted the new manager (Synergy) could
soundly manage the facility and keep meticulous
records for any required accounting, preventing
any harm to Razuki. Finally, Hakim argued a $10
million dollar bond was appropriate.

22

In his supplemental brief, Malan continued to
refute Razuki's interest in the three businesses.
Malan asserted the receivership was detrimental to
the businesses and that the receiver had already
proven too expensive. Malan also continued to
allege malfeasance by Essary.

8

8 Malan lodged close to 100 exhibits

consisting primarily of documents he

asserted showed his control of the three

businesses and related properties, e.g.,

cancelled checks, wire transfer receipts,

and receipts for various business expenses,

as well as documents from other lawsuits

that allegedly showed Razuki's

manipulation of the justice system to gain

an advantage in real estate dealings.

Malan's declaration outlined additional details
about his relationship with Razuki, explaining that
in 2014 he and Razuki began investing in
properties together with a 75/25 split in Razuki's
favor, and that they purchased 50 properties
including a gas station and two marijuana
dispensaries. Malan stated Razuki then refused to
honor their arrangement and did not share rent
proceeds as they agreed, resulting in the 2017
Settlement Agreement. Malan repeated his
assertion he was tricked into signing that
agreement and that he and Razuki agreed to
rescind it in February 2018. Malan also stated for
the first time that he and Razuki had then agreed
to keep the properties they controlled, with Malan
taking ownership of all of the assets under the
control of the receiver.

Malan's attorney (Austin) submitted a declaration
expressing concern over Essary's decision to hire a
partner in the law firm representing SoCal, as the
receiver's cannabis expert, rather than her
recommended independent *23  expert. Austin also
said the City's consultant who conducted an audit
of the Dispensary had recently discovered an
approximate $100,000 discrepancy while SoCal
was the operator.

23

On September 5, Essary submitted his first
receiver's report outlining his activity related to
the Dispensary and the Production Facility.

K. September 7 Order Confirming
Receiver Appointment for 60 Days
At the September 7 hearing, the parties' counsel
reiterated their positions at length.

Razuki's counsel emphasized the entirely cash
nature of the businesses, noting the cash could be
easily hidden. Malan's counsel countered that
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discovery was the proper mechanism for Razuki to
obtain financial information about the businesses,
and that most of the relevant information was in
SoCal's possession. Malan's counsel continued to
challenge Razuki's assertion he had invested
millions into the businesses, and argued a remedy
less drastic than a receiver would be more
appropriate, such as requiring a forensic
accountant to assess all of the business accounts
and operations.

Hakim's counsel focused on the harm resulting if
the receiver remained in place, emphasizing the
inability to attract any producers, and citing the
uncertainty the property could be sold and the risk
that trade secrets would be disclosed. Hakim's
counsel also suggested that Razuki's interest in the
Production Facility property could be protected by
requiring his portion of profits to be deposited into
a separate account that the other parties could not
access.

In response to the court's inquiry, Essary's attorney
stated he did not think the receivership would
prevent new producers from contracting at the
Production Facility and any concern about the
disclosure of trade secrets could be rectified with a
nondisclosure agreement. *2424

After considering the voluminous written record
and the parties' oral arguments at the several
hearings, the court confirmed its receivership
decision. The court concluded Razuki had shown a
sufficient probability of prevailing on his claims,
and that based on the documentation submitted to
the court there was a risk of irreparable harm
requiring protection. The court appointed Essary
as the receiver for an additional 60 days, after
which it would reconsider the appointment, and
ordered Essary to hire an outside accountancy firm
to conduct a forensic accounting of the Production
Facility, the Dispensary, and all of the interested
parties' contributions to those businesses. The
court ordered the receivership to remain over the
same entities and ordered Razuki to post a bond of
$350,000 within two weeks, with the existing

order remaining in place until the bond was
posted, and ordered that if the bond was not
posted the receivership would be dissolved. The
court directed the receiver's counsel to submit a
final proposed order.

On September 13, the receiver's attorney
submitted a proposed order. Seven days later, on
September 20, Razuki filed notice he had posted
the receivership bond of $350,000 on September
18.

On September 26, 2018, the court entered the
order challenged in this appeal, entitled "Order
Confirming Receiver and Granting Preliminary
Injunction" (the September 26 order). The order
confirmed Essary's appointment as receiver over
two of the Property Owner entities (SD United
and Mira Este); three license holder entities
(Balboa Co-op, CCG, Devilish), and the business
manager entity (Flip). The order required Essary
to retain an independent accountant to conduct "a
comprehensive forensic audit of the Marijuana
Operations, as well as of all named parties in this
matter as it relates to financial transactions
between and among such parties related to *25  the
issues in dispute." The order excluded the Planned
Facility, lifting the prior restraining order
preventing its sale.

25

L. Notices of Appeal From the
September 26 Order
Malan, SD United, Flip, and the three license
holders (Balboa Co-op, CCG, and Devilish) filed
their joint notice of appeal from the September 26
order on October 30, 2018. Hakim and the entities
related to the Production Facility (Roselle and
Mira Este) filed their joint notice of appeal from
the order on November 2, 2018.9

9 Our references to appellate arguments

made by Malan and/or Hakim includes the

entities related to each of these parties in

their notices of appeal.

DISCUSSION
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Malan and Hakim challenge the court's imposition
of the receiver over the Dispensary and Production
Facility related entities (SD United, Mira Este,
Balboa Co-op, CCG, Devilish, and Flip).  Malan
raises several errors in the process used to appoint
the receiver and asserts that Essary is biased
against him. Both appellants argue the court
abused its discretion by appointing Essary,
contending that Razuki did not show a sufficient
probable interest in the assets placed under
receivership and that the balance of harms did not
favor him. Finally, Malan and Hakim assert the
doctrine of unclean hands prevents the
appointment of a receiver in this case. *26

10

26

10 Although the court's order appointing

Essary is styled "Order Confirming

Receiver and Granting Preliminary

Injunction," neither Malan's nor Hakim's

briefing challenges a preliminary

injunction. Rather, appellants briefing

exclusively seeks reversal of the trial

court's order appointing the receiver and

return to them of the properties, assets, and

companies placed under the receiver's

control in accordance with that order.

I. Legal and Procedural Standards
A. Receivership Standards and
Procedure
The appointment of a receiver is a provisional
equitable remedy. The receiver's role is to preserve
the status quo between the parties while litigation
is pending. (Southern California Sunbelt
Developers, Inc. v. Banyan Limited Partnership
(2017) 8 Cal.App.5th 910, 925.) Further, it is " 'an
ancillary remedy which does not affect the
ultimate outcome of the action.' " (Ibid.)

The court's role in supervising a receiver cannot
be overstated. " 'The receiver is but the hand of the
court, to aid it in preserving and managing the
property involved in the suit for the benefit of
those to whom it may ultimately be determined to
belong.' [Citations.]" (Marsch v. Williams (1994)
23 Cal.App.4th 238, 248 (Marsch).) The receiver

is the agent of the court and not of any party and,
as such, is neutral, acts for the benefit of all who
may have an interest in receivership property, and
holds assets for the court rather than the parties.
(O'Flaherty v. Belgum (2004) 115 Cal.App.4th
1044, 1092 (O'Flaherty); see People v. Stark
(2005) 131 Cal.App.4th 184, 204; Cal. Rules of
Court, rule 3.1179(a).)  Put another way,
appointment of a receiver is a tool for the court to
gain control over a chaotic ownership dispute like
the turbulent situation Judge Sturgeon found when
he was assigned to this case.

11

11 All rule references are to the California

Rules of Court.

" 'In California, a receiver may not be appointed
except in the classes of cases expressly set forth in
the statutes or as authorized under established
usage of the court's equitable powers.' [Citations.]"
(O'Flaherty, supra, 115 Cal.App.4th at p. 1092.)
Code of Civil Procedure section 564 generally sets
*27  forth the statutory circumstances under which
a receiver can be appointed.  (Marsch, supra, 23
Cal.App.4th at p. 248.) Section 564, subdivision
(b) states: "A receiver may be appointed by the
court in which an action or proceeding is pending,
or by a judge of that court, in the following cases,"
and then lists 12 particular circumstances that can
support the appointment of a receiver.

27
12

12 Subsequent undesignated statutory

references are to the Code of Civil

Procedure.

Two of these circumstances are relevant here.
First, section 564, subdivision (b)(1) states: "(1) In
an action by a vendor to vacate a fraudulent
purchase of property, or by a creditor to subject
any property or fund to the creditor's claim, or
between partners or others jointly owning or
interested in any property or fund, on the
application of the plaintiff, or of any party whose
right to or interest in the property or fund, or the
proceeds of the property or fund, is probable, and
where it is shown that the property or fund is in
danger of being lost, removed, or materially
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injured." (Italics added.) Second, section 564,
subdivision (b)(9) is a catchall, providing for the
appointment of a receiver "[i]n all other cases
where necessary to preserve the property or rights
of any party."

"The requirements of [section 564] are
jurisdictional, and without a showing bringing the
receiver within one of the subdivisions of that
section the court's order appointing a receiver is
void." (Turner v. Superior Court (1977) 72
Cal.App.3d 804, 811.) To invoke the authority of
the court to appoint a receiver under section 564,
subdivision (b)(1), the plaintiff must establish by a
preponderance of the evidence a "joint interest
with [the] defendant in the property; that the same
was in danger of being lost, removed or materially
injured, and that plaintiff's right to possession was
probable." (Alhambra-Shumway Mines, Inc. v.
Alhambra Gold Mine Corp. (1953) 116 *28

Cal.App.2d 869, 873 (Alhambra).) Lack of
standing (here alleged to be lack of probable
possession of the property) to seek a receivership
is a jurisdictional defect that subjects the action to
dismissal. (O'Flaherty, supra, 115 Cal.App.4th at
p. 1095.)

28

Importantly, "[t]he trial court on the motion for
receivership is not required to determine the
ultimate issues involving the precise relationship
of the parties. At this stage of the proceedings,
nothing more than a probable joint or common
interest in the property concerned need be shown."
(Maggiora, supra, 249 Cal.App.2d at p. 711.) "
'Evidence to justify the appointment of a receiver
may be presented "in the form of allegations in a
complaint or other pleading, by affidavit or by
testimony." ' " (Republic of China v. Chang (1955)
134 Cal.App.2d 124, 132, italics removed.)

Procedurally, the Code of Civil Procedure and the
Rules of Court set two paths for obtaining a
receiver. A party seeking the appointment of a
receiver can do so either on an ex parte basis, or
by noticed motion. Under either path, the
substantive requirements for appointment of the

receiver under section 564 are the same.
Additional procedural protections, however, are
required under the Rules of Court when an
applicant proceeds on an ex parte basis.

Under rule 3.1175(a)(1), a plaintiff seeking a
receiver on an ex parte basis, must show by
declaration "[t]he nature of the emergency and the
reasons irreparable injury would be suffered by
the applicant during the time necessary for a
hearing on notice." In addition, the applicant must
show, by declarations or a verified pleading, (1)
the names and contact information for "the
persons in actual possession of the property"; (2) "
[t]he use being made of the property by the
persons in possession"; and (3) "[i]f the property is
a part of the plant, equipment, or stock in trade of
any business, the nature and *29  approximate size
or extent of the business and facts sufficient to
show whether the taking of the property by a
receiver would stop or seriously interfere with the
operation of the business." (Rule 3.1175(a)(2)-
(4).) If any of this information is "unknown to the
applicant and cannot be ascertained by the
exercise of due diligence, the applicant's
declaration or verified complaint must fully state
the matters unknown and the efforts made to
acquire the information." (Ibid.)

29

In addition to the requirements of rule 3.1175,
when an applicant proceeds on an ex parte basis,
section 566, subdivision (b) requires an
undertaking in an amount fixed by the court before
imposing the receivership order. At the ex parte
hearing, the applicant must propose specific
amounts, and the reasons for the amounts
proposed, of the undertakings required from the
applicant by section 566, subdivision (b) and from
the receiver by section 567, subdivision (b). (Rule
3.1178.)

If a receiver is appointed on an ex parte basis, the
matter "must be made returnable upon an order to
show cause why appointment should not be
confirmed." (Rule 3.1176, subd. (a).) The OSC
must be set within 15 days, "or if good cause
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appears to the court," within 22 days of
appointment of the receiver. (Ibid.) On an OSC, or
a noticed motion, the applicant's moving papers
must allege sufficient facts establishing one of the
statutory grounds for the appointment, as well as
irreparable injury and the inadequacy of other
remedies. (Alhambra, supra, 116 Cal.App.2d at p.
873.) The court has discretion to require the
applicant to post a bond if the receivership is
confirmed, but unlike at the ex parte stage, the
bond is not statutorily required. Under section
567, subdivision (b) the receiver must maintain a
bond under either procedure. *3030

B. Standard of Review
"Where there is evidence that the plaintiff has at
least a probable right or interest in the property
sought to be placed in receivership and that the
property is in danger of destruction, removal or
misappropriation, the appointment of a receiver
will not be disturbed on appeal." (Sachs v. Killeen
(1958) 165 Cal.App.2d 205, 213 (Sachs).) "The
discretion of the trial court is so broad that an
order based upon facts concerning which
reasonable minds might differ with respect to the
necessity for the receiver will not be reversed.
[Citation.] To justify our interference, it must
clearly appear that the appointment was an
arbitrary exercise of power [citation]." (Maggiora,
supra, 249 Cal.App.2d at pp. 710-711; see also
Breedlove v. J.W. & E.M. Breedlove Excavating
Co. (1942) 56 Cal.App.2d 141, 143 ["[W]here a
finding, based upon conflicting evidence, is to the
effect that danger is threatened to property or
funds, and the appointment of a receiver is made,
it is seldom that the reviewing court will hold that
the lower tribunal has been guilty of an abuse of
the discretion confided to it."].)

II. Procedural Challenges to the
Order Appointing Essary
Because of the peremptory challenges and their
attendant judicial reassignments, the procedure
followed in this case did not precisely align with
the conventional paths laid out by the rules. After

Razuki obtained the initial appointment of the
receiver on July 17 on an ex parte basis, the
confirmation process required by rule 3.1176,
subdivision (a) was short-circuited. Before the
receivership could be confirmed through the
issuance of an OSC, the receivership was vacated
by Judge Strauss on July 31. That order was then
interrupted by SoCal's peremptory challenge and
Judge Sturgeon began the ex parte proceedings
anew. *3131

Although no order clarified whether the parties
were to proceed by way of noticed motion or on
an ex parte basis, the timeline of events generally
followed the ex parte and confirmation by OSC
procedure set forth in rules 3.1175 and 3.1176. Of
note, at the August 20 hearing, the court stated
that the next hearing should occur "within 15 to 20
days" and set the hearing for September 7 to
consider the continuation of the receivership and
the bond amount that should be required from
Razuki. Further, no party filed a noticed motion
with respect to the appointment of (or request to
vacate) the receiver.

A. Failure to Require Undertaking
Malan first asserts that the initial order imposing
the receiver issued by Judge Medel on July 17 was
void because it "did not require an undertaking
from the applicant before the order would take
effect," and that every order thereafter was void as
a result. (Italics added.) Malan also argues that
Razuki failed to post a bond before Judge
Sturgeon imposed the receivership a second time
on August 20, again violating section 566 and
voiding the September 26 order confirming the
receivership at issue in this appeal.

Malan's arguments are not well taken. Section
566, subdivision (b) states, "if a receiver is
appointed upon an ex parte application, the court,
before making the order, must require from the
applicant an undertaking in an amount to be fixed
by the court, to the effect that the applicant will
pay to the defendant all damages the defendant
may sustain by reason of the appointment of the
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receiver and the entry by the receiver upon the
duties, in case the applicant shall have procured
the appointment wrongfully, maliciously, or
without sufficient cause." As has been described,
Razuki proceeded by ex parte application. The
initial order issued by Judge Medel *32  provided
Razuki a five-day grace period. Razuki, however,
posted the bond the day the order was issued,
satisfying the statute's requirement.

32

Even if we were to conclude the initial
receivership was invalid because it gave Razuki
five days to post an undertaking, we do not agree
with Malan's contention that the September 26
order is therefore void.

To advance this argument, Malan relies on Bibby
v. Dieter (1910) 15 Cal.App. 45, which held an
order appointing a receiver upon an ex parte
application without the required undertaking is
void and all subsequent orders arising from that
appointment order are void. This case is not
governed by this rule because the challenged
receivership order did not arise from the initial
appointment order claimed to be void. Instead,
after the two successful peremptory challenges,
Judge Sturgeon made clear he was considering the
receivership petition anew. The court had the full
authority to vacate the earlier orders and rule on
the petition as a matter of first impression. (See,
e.g., Wiencke v. Bibby (1910) 15 Cal.App. 50, 53
[" 'The power of a court to vacate a judgment or
order void upon its face is not extinguished by
lapse of time, but may be exercised whenever the
matter is brought to the attention of the court. . . .
The court has full power to vacate such action on
its own motion and without application on the part
of anyone.' "]; State of California v. Superior
Court (Flynn) (2016) 4 Cal.App.5th 94, 100
["Even without a change of law, a trial court has
the inherent power to reconsider its prior rulings
on its own motion at any time before entry of
judgment."].)

Malan alternatively asserts that Judge Sturgeon's
August 20 order appointing Essary for the second
time was void because it did not require another
undertaking by Razuki before it took effect.
However, Malan does not explain why the initial
$10,000 bond filed by Razuki was insufficient to 
*33  satisfy section 566. While a dispute existed
when the case was reassigned to Judge Sturgeon
about whether that receivership was vacated by
Judge Strauss on July 31 because no final order
was signed, the record shows that Razuki's
undertaking remained in place through September
19, 2018, when Razuki filed notice he had posted
the $350,000 undertaking.  We presume the court
was aware of the bond, which satisfied section
566. (See Howard v. Thrifty Drug & Discount
Stores (1995) 10 Cal.4th 424, 443 [" 'We uphold
judgments if they are correct for any reason,
"regardless of the correctness of the grounds upon
which the court reached its conclusion." ' "]; In re
Marriage of Arceneaux (1990) 51 Cal.3d 1130,
1133, ["A judgment or order of a lower court is
presumed to be correct on appeal, and all
intendments and presumptions are indulged in
favor of its correctness."])

33

13

14

13 Despite the lack of a final order after the

July 31 hearing, the record also shows

Essary and the defendants treated the

receivership as being vacated that day. For

example, the Dispensary and Production

Facility resumed operations that day

without any oversight by Essary. On

appeal, no party suggests the July 31 order

was not effective because it was not final.

14 Malan also argues the September 26 order

violated section 566 because it gave

Razuki 14 days to post the $350,000 bond

ordered on September 7, 2018. However,

there is no bond requirement on the

applicant for an order confirming the

receivership. (§ 566, subd. (b); see § 41:7.

Undertakings, bonds, receiver's oath, and

related claims, 12 Cal. Real Est. § 41:7 (4th

ed.) [No similar statutory requirement to

file an undertaking where the application
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for appointment of receiver is made on a

noticed motion or for the confirmation of

an order appointing a receiver on an ex

parte basis.].) Rather a bond may be

imposed at the court's discretion.

B. Failure to Timely Serve First
Amended Complaint
In a similar vein, Malan argues that Razuki's
failure to serve defendants with the first amended
complaint within five days of the July 17 *34

order, as required by rule 3.1176(b)-(c), requires
reversal of the September 26, 2018 order.

34

Rule 3.1176(b) states that when a receiver is
appointed on an ex parte basis, service of the
complaint, notice of the OSC, and any supporting
memorandum and declarations "must be made as
soon as reasonably practical, but no later than 5
days after the date on which the order to show
cause is issued, unless the court orders another
time for service." Under rule 3.1176(c), if the
applicant fails to "exercise diligence to effect
service upon the adverse parties as provided in (b),
the court may discharge the receiver."

Razuki provided the trial court with a reasonable
explanation for the delay in serving the first
amended complaint. He explained he was unable
to obtain a conformed copy from the court's
business office because of its backlog and that
after the case was reassigned to Judge Strauss, his
ex parte hearing to obtain an order from the court
to require the court's business office to expedite
return of the conformed pleading was taken off
calendar. Razuki explained to the trial court that
after the case was reassigned, he obtained a new
ex parte hearing before Judge Strauss to expedite
processing of the complaint. This evidence
established Razuki's diligence in attempting to
serve defendants. Further, any error was mooted
by Judge Strauss's July 31 order vacating the
receiver and Judge Sturgeon's August 14, 2018
order declining to reinstate Essary. Malan's
argument does not support reversal of the
September 26 order.

C. Failure to Schedule OSC
Hearing Within 22 Days of July 17
Order
Malan also argues the court's failure to make the
OSC returnable within 15 days of the July 17
order appointing Essary, as required by rule
3.1176, voids the receivership. This argument
lacks merit. *3535

Rule 3.1176(a) requires the OSC to "be made
returnable on the earliest date that the business of
the court will admit, but not later than 15 days or,
if good cause appears to the court, 22 days from
the date the order is issued." (Rule 3.1176 (a).) At
the time it instituted the first receivership on July
17, the court did set the hearing on the OSC
outside the rule time. The OSC, however, was
vacated after Malan filed his peremptory challenge
to Judge Medel, mooting the purported violation
of rule 3.1176(a). Further, Malan has provided no
legal authority or argument to support his
assertion that this technical error requires reversal
of the later receivership order that is before this
court on appeal.  (See Mansell v. Board of
Administration (1994) 30 Cal.App.4th 539, 545-
546 (Mansell) [appellate court need not furnish
argument or search the record to ascertain whether
there is support for appellant's contentions].)

15

15 Malan's assertion that the court violated

rule 3.1176(a) at the August 20 hearing by

setting the next hearing to confirm its

appointment of Essary 18 days later is also

without merit. The hearing was within the

rule limit of 22 days and Malan does not

challenge the existence of good cause to set

the hearing beyond 15 days.

III. Receiver's Alleged Bias and
Rule 3.1179(b)
Malan next contends that Essary was improperly
biased against him and that Razuki and Essary
violated rule 3.1179(b), which prohibits a receiver
from making an agreement with the party seeking
the receiver to hire particular service providers.
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Razuki responds that the trial court considered
these allegations, and properly rejected them in
view of all of the evidence.

Rule 3.1179(b) states: "The party seeking the
appointment of the receiver may not, directly or
indirectly, require any contract, agreement, *36

arrangement, or understanding with any receiver
whom it intends to nominate or recommend to the
court, and the receiver may not enter into any such
contract, arrangement, agreement, or
understanding concerning: [¶] (1) The role of the
receiver with respect to the property following a
trustee's sale or termination of a receivership,
without specific court permission; [¶] (2) How the
receiver will administer the receivership or how
much the receiver will charge for services or pay
for services to appropriate or approved third
parties hired to provide services; [¶] (3) Who the
receiver will hire, or seek approval to hire, to
perform necessary services; or [¶] (4) What capital
expenditures will be made on the property."
(Italics added.) The rule contains no remedy for a
violation, and does not require the court to void
the receivership if it is violated.

36

The record shows the order issued by the court
ensured the receiver was exercising independent
authority in determining who to hire and how to
manage the assets. Further, Malan points to no
evidence of the existence of any agreement or
understanding between Razuki and Essary
concerning who Essary would hire if appointed.
The court's rejection of Malan's argument that
there was an agreement between Razuki and
Essary that violated rule 3.1179(b)(3) was not an
abuse of discretion.

With respect to Malan's assertion that Essary was
biased against him, Malan points out that the
initial July 17 order signed by Judge Medel
authorized the receiver "to bind the Marijuana
Operations to the terms of the Management
Agreement . . . with SoCal . . . ." This order,
however, was replaced and is not before this court
on appeal.

The record shows that Judge Sturgeon was careful
with respect to SoCal's continued role in the
businesses. At the August 20 hearing, and as
reflected in the court's written orders, Judge
Sturgeon specifically prohibited *37  Essary from
hiring SoCal, instead directing the receiver to keep
the new managers (Far West and Synergy), who
were favored by Malan and Hakim, in place as the
operators of the Dispensary and the Production
Facility. As the court directed, Essary maintained
those entities in place after his August 20
appointment. There is no support in the record for
Malan's position that the court abused its
discretion by appointing Essary, that Essary's
actions showed bias in favor of Razuki, or that
Essary violated rule 3.1179(b) after his August 20
appointment.

37

16

16 The record does show the cannabis

industry in San Diego is relatively small

and many of the players in this litigation

had existing relationships. For example, as

SoCal argued below, Austin introduced

Malan and Hakim to her client Jerry Baca,

who formed Synergy in late August 2018

with Austin's counsel for the purpose of

managing the Production Facility.

IV. No Abuse of Discretion on
Section 564 , subdivision (b)(1)
Issues
Malan and Hakim both argue in different ways
that the court was required to determine whether
Razuki showed a probability of success on the
merits of his claims. Hakim asserts that "the trial
court abused its discretion in appointing a receiver
because the probability of success at trial between
Razuki on the one hand and [the Production
Facility entities (Mira Este and CCG)] on the
other hand indisputably favors" these entities.
Malan argues the Settlement Agreement "is void
for violating public policy at the time it was
created, so [Razuki] has not shown the requisite
likelihood of success on the merits."
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To appoint a receiver, however, the trial court was
not required to determine the probability of
success on any particular claim. Rather, as set
forth above, to invoke the court's authority to
appoint a receiver under section 564, subdivision
(b)(1), a plaintiff seeking a receiver must establish
by a *38  preponderance of the evidence a "joint
interest with [the] defendant in the property; that
the same was in danger of being lost, removed or
materially injured, and that plaintiff's right to
possession was probable."  (Alhambra, supra,
116 Cal.App.2d at p. 873; see Maggiora, supra,
249 Cal.App.2d at p. 711.)

38

17

17 Hakim cites one case addressed to the

probability of prevailing, Teachers Ins. &

Annuity Assn. v. Furlotti (1999) 70

Cal.App.4th 1487, 1493 (Teachers).

Teachers, however, was an appeal of a

preliminary injunction requiring the

defendant to remove a fence in a shared

easement. (Id. at pp. 1490-1492.)

Contrary to appellants' arguments, the trial court
was "not required to determine the ultimate issues
involving the precise relationship of the parties. At
this stage of the proceedings, nothing more than a
probable joint or common interest in the property
concerned need be shown [citations]." (Maggiora,
supra, 249 Cal.App.2d at p. 711.) Notably, an
interest in the profits of a concern is "a significant
factor in determining the necessity of a receiver
[citation]. . . ." (Id. at p. 711, fn. 3.)

A. Razuki's Interest in Dispensary
and Production Facility Entities
Malan and Hakim argue the receivership order
must be vacated because Razuki failed to show a
sufficient interest in the entities over which the
receiver was appointed to satisfy section 564,
subdivision (b)(1). Further, they contend that the
catchall provision of section 564, subdivision (b)
(9) is unavailable because Razuki chose to
proceed under subdivision (b)(1).

Razuki responds that the Settlement Agreement,
enforceable or not, is evidence of an oral
partnership agreement with Hakim and his
significant interest in the Dispensary and the
Production Facility. Further, his declarations and
the attached documentation showed his significant
financial *39  contributions to these businesses. We
agree with Razuki that these facts supported the
trial court's determination that he had standing to
pursue a receiver under section 564, subdivision
(b)(1) over the Dispensary and Production
Facility, and the various entities that served the
two businesses.

39

18

18 Malan makes passing reference in his brief

to the inclusion of Devilish in the

receivership as improper because the title

owner (Roselle) was excluded and Devilish

was formed to hold Roselle's licenses.

However, despite the exclusion of Roselle,

Devilish was explicitly named as a party to

the management agreement with SoCal for

the Production Facility, bringing Devilish

within the purview of the receivership.

The evidence presented to the trial court satisfied
the requirement that Razuki show a probable
interest in the assets. Razuki's declaration attached
the executed Settlement Agreement memorializing
his interest in the operations of both the
Dispensary and the Production Facility,
specifically his right to receive profits from those
entities through the mechanism of RM Property. In
addition, Razuki's declaration outlined the
background of the Settlement Agreement and the
underlying partnership with Malan, which showed
their agreement to share the profits from their joint
ventures. Indeed, Malan's own declaration
recounted his longstanding arrangement with
Razuki whereby profits in their real estate
investments were split 75/25 in favor of Razuki.

Razuki also submitted documentation showing the
collateral he pledged to secure the purchase and
refinancing of the Production Facility property;
his cash investments of over $450,000 in this
property and the facility's licensure; and
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documentation showing the transfer of the
Dispensary property from an entity wholly owned
by him to SD United. Although Malan and Hakim
submitted documentation showing their own *40

investments in the properties and businesses, the
documents did not refute Razuki's evidence of his
own interest.

40

These facts distinguish the case from Rondos v.
Superior Court of Solano County (1957) 151
Cal.App.2d 190, relied upon by appellants. In
Rondos, one of two owners of a business licensed
by the Department of Alcoholic Beverage Control
(ABC), Marvin Caesar, contracted to sell his stake
to Edward Essy with the consent of the other
owner, George Rondos. When the required
application to transfer the business was not
approved by ABC within a year, Rondos served
Essy with notice of rescission of the contract for
sale and notified ABC that he was withdrawing
the application for transfer. Essy brought suit and
obtained the appointment of a receiver over the
business. (Id. at p. 193.) The Court of Appeal
reversed the receivership order, holding that Essy
had failed to establish a probable interest under
section 564, subdivision (1) (the identical
predecessor to (b)(1)). (Rondos, at pp. 194-195.)
Critically, the parties' contract explicitly stated the
transfer of Caesar's interest to Essy would not
occur until ABC approved the transfer. (Id. at p.
194.) No similar uncontroverted evidence exists in
this case that would have precluded the trial
court's finding that Razuki had shown a probable
interest in the assets at issue.

Malan and Hakim point to no evidence showing
Razuki's contributions to the businesses did not
occur, or that Razuki made them without
expectation of sharing in the profits. The trial
court was tasked with making a preliminary
determination as to whether Razuki was a partner
or investor in these assets with a probable interest
in them. There was sufficient evidence before the
court supporting its determination that Razuki had
satisfied this standard. (See Maggiora, supra, 249
Cal.App.2d at p. 711 ["At this stage of the

proceedings, nothing more than a probable joint or
common *41  interest in the property concerned
need be shown . . . ."]; see also Eng v. Brown
(2018) 21 Cal.App.5th 675, 694 ["In general, 'the
association of two or more persons to carry on as
coowners a business for profit forms a partnership,
whether or not the persons intend to form a
partnership.' (Corp. Code, § 16202, subd. (a).)
With certain exceptions, '[a] person who receives a
share of the profits of a business is presumed to be
a partner in the business . . . .' . . . "].) It is not this
court's role to second guess that determination.

41

Appellants' claim that Razuki lacks a sufficient
interest to obtain a receiver bears a resemblance to
the issue decided in Sachs, an appeal from the
confirmation of a receiver after an ex parte
appointment. (Sachs, supra, 165 Cal.App.2d at p.
207.) There, the defendants "urge[d] that the
written agreement" giving plaintiff, the inventor of
a device "to regulate the speed of electric motors,"
a percentage of net profits in the manufacturing
and sale of the device "created neither a
partnership nor a joint venture." (Id. at p. 213.)
The defendants asserted that the plaintiff was "in
the position of an unsecured creditor suing at law
to recover a debt." (Ibid.) The trial court rejected
this argument, concluding even if it was an
accurate analogy, it did not preclude the
receivership because "[t]he action is not one of
law, but is essentially an equitable action to obtain
an accounting and establish a constructive trust."
(Ibid.)

In affirming, the Sachs court recognized the
defendants had submitted conflicting evidence,
denying that the plaintiff invented the device and
contending he stole it from his employer, and
asserting the profit sharing agreement was
unenforceable because the plaintiff had failed to
uphold his obligation to do certain "experimental
and design work." (Sachs, supra, 165 Cal.App.2d
at p. 210.) However, the court concluded the
plaintiff's assertion *42  that he entered into the
agreement with the defendants was sufficient

42
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under the receivership statute to support the trial
court's finding that the plaintiff had shown a
probable interest in the business. (Id. at p. 213.)

As in Sachs, defendants here submitted evidence
contradicting Razuki's claim to the property and
profits of the Dispensary and Production Facility.
This conflicting evidence, however, does not
establish the court abused its discretion by
crediting Razuki over defendants and finding
Razuki had shown a probable right to possession
at this stage of the litigation.

For these same reasons, we reject Malan's
assertion that Razuki's failure to transfer his
pledged interests in Super 5 and Sunrise to RM
Property, as contemplated by the Settlement
Agreement, precludes appointment of the
receiver.  This fact does not conclusively
establish that Razuki lacked a probable interest in
the assets placed in receivership. Rather, it was
one fact among many conflicting facts about
Razuki's ownership.

19

20

19 We also reject Malan's contention that

Razuki's failure to join Super 5 and Sunrise

as indispensable parties precludes his

claims. Malan fails to provide any legal

argument in support of this position.

(Mansell, supra, 30 Cal.App.4th at pp.

545-546.)

20 We do agree with Hakim and Malan that

proceeding under one of the more specific

provisions of section 564 precludes

reliance on the catchall provision of

subdivision (b)(9). (See Marsch, supra, 23

Cal.App.4th at p. 246, fn. 8.) However,

because we affirm the trial court's finding

under subdivision (b)(1), we need not

address the issue.

B. Enforceability of Settlement
Agreement As Against Public
Policy
Malan argues the Settlement Agreement is void
because it was against public policy when it was
entered and therefore Razuki "has not shown the

requisite likelihood of success on the merits."
Malan also argues the explicit *43  protection for
contracts involving cannabis businesses afforded
by Civil Code section 1550.5 are not applicable
because the law became effective after the
Settlement Agreement was executed.

43

As discussed, the law applicable to the
appointment of a receiver does not require the
plaintiff to show a likelihood of prevailing on the
merits of his claims. Rather, Razuki was required
to show a probable right to the assets placed in
receivership and that "the same was in danger of
being lost, removed or materially injured . . . ."
(Alhambra, supra, 116 Cal.App.2d at p. 873.)
Further, the trial court "is not required to
determine the ultimate issues involving the precise
relationship of the parties." (Maggiora, supra, 249
Cal.App.2d at p. 711.)

Malan's assertion that the Settlement Agreement is
unenforceable because it was against the public
policy of this state at the time it was entered, does
not convince us the trial court abused its discretion
by appointing the receiver. "Anything that has a
tendency to injure the public welfare is, in
principle, against public policy. But to determine
what contracts fall into this vague class is
exceedingly difficult. It has been frequently
observed that the question is primarily for the
Legislature, and that, in the absence of a
legislative declaration, a court will be very
reluctant to hold the contract void." ([§ 453]
General Principle., 1 Witkin, Summary 11th
Contracts § 453 (2020); see also Moran v. Harris
(1982) 131 Cal.App.3d 913, 919-920, quoting
Stephens v. Southern Pacific Co. (1895) 109 Cal.
86, 89-90 [" ' "The power of the courts to declare a
contract void for being in contravention of sound
public policy is a very delicate and undefined
power, and, like the power to declare a statute
unconstitutional, should be exercised only in cases
free from doubt." [Citation.] . . . "No court ought
to refuse its aid to enforce a contract on doubtful
and uncertain grounds. The burden is on *44  the
defendant to show that its enforcement would be

44
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in violation of the settled public policy of this
state, or injurious to the morals of its people."
[Citation.]' "].)

As an initial matter, Razuki's claims are not
entirely reliant on the enforceability of the
Settlement Agreement. Razuki sought the receiver
appointment to protect his rights to the real
properties and to the past and potential profits
derived from the Dispensary and the Production
Facility. He seeks to enforce those rights not only
by way of the Settlement Agreement, but also by
enforcement of his oral partnership agreement
with Malan.

Additionally, the Settlement Agreement on its face
does not concern the operations of a recreational
marijuana business, which could arguably have
been classified as illegal at the time the agreement
was executed. The agreement's first recital states:
"RAZUKI and MALAN have engaged in several
business transactions, dealings, agreements (oral
and written), promises, loans, payments, related to
the acquisition of real property and interests in
various medical marijuana businesses.
Specifically, RAZUKI and MALAN have each
invested certain sums of capital for the acquisition
of the following assets . . . ." (Italics added.) At
the time the contract was entered, business related
to the provision of medical marijuana was lawful
and not against this state's public policy.

In addition, the fact that marijuana use remains a
violation of federal law does not necessarily
establish the contract is unenforceable. Even if a
dispute involves an "illegal contract" it can "be
enforced in order to 'avoid unjust enrichment to a
defendant and a disproportionately harsh penalty
upon the plaintiff.' " (Asdourian v. Araj (1985) 38
Cal.3d 276, 292.) " ' "[T]he extent of
enforceability and the kind of remedy granted
depend upon a *45  variety of factors, including the
policy of the transgressed law, the kind of
illegality and the particular facts." ' " (Ibid.)

45

The trial court was tasked with making an early
determination concerning the necessity of a
receiver to protect the real property and other
assets at issue. The court was not charged with
determining the ultimate issue of enforceability of
the Settlement Agreement and its failure to reach
this issue to preclude Razuki's claims at this stage
was not an abuse of discretion.21

21 Malan also relies on Civil Code section

1550.5 (recognizing the lawfulness of

certain medicinal and/or adult-use cannabis

commercial activity) and the fact that the

law did not take effect until January 1,

2018, almost two months after the

Settlement Agreement was executed.

Although the statute's existence may be a

factor in determining the enforceability of

the Settlement Agreement and/or the

alleged oral agreement, it did not preclude

the receiver appointment at this early stage

of the litigation.

C. Necessity of Derivative Action
Malan also argues that Razuki lacks standing to
enforce the Settlement Agreement and that his
claims should have been brought as a derivative
action on behalf of RM Property. This argument
misconstrues the claims asserted by Razuki.
Razuki seeks to enforce the Settlement Agreement
and his oral partnership agreement. Razuki's
claims are not that Malan and Hakim defrauded
RM Property. Rather he alleges that Malan
breached the Settlement Agreement and that
Malan and Hakim otherwise engaged in illegal
and fraudulent conduct to prevent Razuki from
obtaining the benefits of his partnership with
Malan. Contrary to Malan's assertion, these claims
are not necessarily derivative and were properly
brought by Razuki on his own behalf. (See
Schuster v. Gardner (2005) 127 Cal.App.4th 305,
312 *46  [A " 'derivative action [is] filed on behalf
of the corporation for injury to the corporation for
which it has failed or refused to sue.' "].)

46

V. Imminent Injury and
Availability of Less Dramatic Relief
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Malan and Hakim contend the court erred by
determining the balance of harms favored Razuki
and SoCal's request for a receiver. They primarily
argue that events occurring after the appointment
—the Production Facility's failure to obtain new
clients—demonstrate why the trial court was
incorrect in finding there was a risk to Razuki's
interest during the pendency of this litigation.
Malan also asserts there was no evidence of any
risk of destruction to the businesses' operations or
the property. Further, Malan and Hakim both
contend that lesser remedies were available to
protect Razuki's interests.

Razuki responds that the risk of harm to his
interest was significant because ownership of the
cannabis operations, in particular the property that
was permitted for such operations, "is a unique
asset that cannot easily be replicated or otherwise
replaced with money damages. Specifically, an
ownership or equitable interest in those businesses
and related facilities also grants an interest in the
licenses and [CUPs] which allow those marijuana
businesses to operate legally in San Diego. As the
number of such licenses is rigorously restricted,
the ownership of those business is a unique and
irreplaceable asset." Further, Razuki points to the
cash nature of the businesses, which makes
accounting for and after-the-fact tracing of profits
particularly difficult. Because of these facts,
Razuki contends the trial court did not abuse its
discretion by finding that a receivership was
necessary to protect his stake in the enterprise
while his claims proceed through the court. We
agree. *4747

To appoint a receiver under section 564,
subdivision (b)(1), the trial court must determine
whether the "property or fund is in danger of being
lost, removed, or materially injured." "[T]he
availability of other remedies does not, in and of
itself, preclude the use of a receivership. (Sibert v.
Shaver [(1952)] 113 Cal.App.2d 19, 21.) Rather, a
trial court must consider the availability and
efficacy of other remedies in determining whether

to employ the extraordinary remedy of a
receivership." (City and County of San Francisco
v. Daley (1993) 16 Cal.App.4th 734, 745.)

Contrary to Malan and Hakim's assertions on
appeal, at the time the trial court confirmed the
receivership, there was substantial evidence
presented by Razuki suggesting that his
investment in the dispensary and production
facility was in jeopardy as a result of defendants'
actions. The court had before it competing claims
of ownership by Razuki and SoCal, and at least
one separate pending lawsuit to quiet title over the
Dispensary property. In addition, the initial
receiver appointment in July had resulted in
allegations that Malan and his counsel had
directed Dispensary employees to take significant
amounts of cash from the businesses.

Other facts before the court also suggested the
property itself was in jeopardy of destruction. For
instance, SoCal submitted the affidavit of a
witness who saw the illegal transportation of
cannabis products to the Production Facility,
potentially jeopardizing the facility's permit.
Malan and Hakim argued that SoCal's employees
were also jeopardizing the viability of the
dispensary through their mismanagement. There
were also competing claims on the valuable
equipment in the production facility, and threats it
would be sold or destroyed.

When the unique character of this real property is
considered in conjunction with the erratic behavior
of the various parties leading to the *48  September
7 hearing, the trial court's determination that there
was a significant risk of irreparable harm to these
assets requiring a neutral third party to step in was
not an abuse of its wide discretion. In addition, the
all-cash nature of the Dispensary and Production
Facility, combined with a specific claim that cash
had already been misappropriated from the
Dispensary without proper accounting, supported
the trial court's conclusion there was a risk of
irreparable harm to the assets during this litigation.
(See Moore v. Oberg (1943) 61 Cal.App.2d 216,

48
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221-222 (Moore) ["So broad is the discretion of
the trial judge that his order based upon facts
concerning which reasonable minds might differ
with respect to the necessity for the receivership
will not be reversed. We cannot substitute our
conclusion for that of the trial court made upon
sufficient evidence even if we should be of the
opinion that there was no danger of the loss or
removal of, or other irreparable injury to, the
assets of the joint venture. To justify our
interference with the order confirming the
appointment herein, it must be made clearly to
appear that the order was an arbitrary exercise of
power."].)

With respect to Malan and Hakim's argument that
the receivership has harmed the assets since
September 26, 2018, it is not this court's role to
review the activity that took place after the
appealed order. (Bach v. County of Butte (1989)
215 Cal.App.3d 294, 306 (Bach).) This
information was not before the trial court when it
confirmed Essary's appointment and thus is not 
*49  a proper basis for reversal of the order.
Hakim also argues that the appointment was
unnecessary because after July 10, the Production
Facility had generated no profits, and thus there
was nothing for the receiver to manage. This
argument does not assist Hakim. Rather it
highlights the contradictions that were facing the
trial court, including Hakim's and Malan's
assertions that Synergy had secured profitable
contracts before Essary's appointment. The
argument also casts doubt on appellants' assertions
that the receiver is the reason for the facility's lack
of profit.

49 22

22 For the same reason, Hakim's motion to

augment the record to include subsequent

reports of the receiver and related

documentation is denied. (See In re

Marriage of Folb (1975) 53 Cal.App.3d

862, 877, disapproved on other grounds by

In re Marriage of Fonstein (1976) 17

Cal.3d 738, ["But we must reiterate that

matters occurring after judgment are

generally not reviewable on appeal . . . .

The trial court remains the more

appropriate forum in which to litigate these

subsequent developments."].)

In sum, the receivership was an appropriate
remedy for the court to track the cash the parties
stated was flowing, and that had flowed, through
the two operations; control the parties' chaotic
ownership disputes; and protect the real property
jeopardized by the parties' conduct. While the
other remedies appellants suggest might also have
protected Razuki's interest, Malan and Hakim
have not shown the court's decision to confirm the
receiver was "an arbitrary exercise of power."
(Moore, supra, 61 Cal.App.2d at p. 222.)

VI. Unclean Hands
A. Background
Finally, Malan and Hakim ask this court to
overturn the September 26 order based on the
federal criminal charges that Razuki now faces. In
support of their argument, Malan and Hakim
included in the Appellants' Appendix briefing and
declarations for Hakim's May 8, 2019 "Ex Parte 
*50  Application to Remove Receiver from
[Production] Facility . . . ." These documents
include Malan's declaration attaching the criminal
complaint filed against Razuki in the Southern
District of California, United States of America v.
Razuki, case No. 3:18-mj-05915-MDD (S.D.Cal.
2018) and the related grand jury indictment. The
probable cause statement accompanying the
complaint describes an FBI sting operation in
which two women who Malan describes as
Razuki's employees, hired the FBI's confidential
informant to kidnap and murder Malan.

50

The statement explains that one of the women,
Sylvia Gonzalez, first met with the FBI informant
on October 17, 2018, and at a subsequent meeting
on November 5, 2018, told the informant that she
wanted to get rid of Malan because it looked like
"they [we]re going to appeal" and Razuki "has a
lot of money tied up right now, and he's paying
attorney fees." The statement describes several
additional meetings between the women and the
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informant where they discussed a plan to kidnap
Malan and take him to Mexico where they would
murder him. Razuki was alleged to be present at
one meeting, but not directly involved in
conversations concerning the murder plot.

According to the statement, Gonzalez contacted
the informant on November 13, 2018, to tell him
that Malan would be at the San Diego Superior
Court that day and on November 15, 2018, the
informant met with Razuki and told him that he
"took care of it." During the November 15, 2018
meeting, the informant requested payment from
Razuki, who told the informant to ask Gonzalez.
Gonzalez, the other woman, and Razuki were all
arrested over the course of the next day. The
criminal complaint contains two charges against
Razuki, conspiracy to kidnap and conspiracy to
murder in a jurisdiction outside the United States. 
*5151

Hakim also asserts that in June 2017 Razuki
threatened "to burn down the Mira Este facility,"
when Hakim refused to lend Razuki the $518,000
in proceeds Hakim received from the cash-out
refinance on that property.

B. Analysis
"The defense of unclean hands arises from the
maxim, ' " 'He who comes into Equity must come
with clean hands.' " ' [Citation.] The doctrine
demands that a plaintiff act fairly in the matter for
which he seeks a remedy. He must come into court
with clean hands, and keep them clean, or he will
be denied relief, regardless of the merits of his
claim. [Citations.] The defense is available in legal
as well as equitable actions. [Citations.] Whether
the doctrine of unclean hands applies is a question
of fact." (Kendall-Jackson Winery, Ltd. v.
Superior Court (1999) 76 Cal.App.4th 970, 978
(Kendall-Jackson).)

"Any conduct that violates conscience, or good
faith, or other equitable standards of conduct is
sufficient cause to invoke the doctrine. [Citations.]
[¶] The misconduct that brings the unclean hands
doctrine into play must relate directly to the cause

at issue. Past improper conduct or prior
misconduct that only indirectly affects the
problem before the court does not suffice. . . . The
misconduct 'must relate directly to the transaction
concerning which the complaint is made, i.e., it
must pertain to the very subject matter involved
and affect the equitable relations between the
litigants.' " (Kendall-Jackson, supra, 76
Cal.App.4th at p. 979.)

Without any question, the conduct alleged in the
federal complaint as well as the allegation that
Razuki threatened to burn down the Mira Este
facility is powerful evidence that could form the
basis for the unclean hands doctrine defense.
Critically, however, none of this information was
before the trial court at the time it entered the
receivership order challenged in this *52  appeal.
Malan and Hakim do not dispute that the kidnap
and murder conspiracy allegations first came to
light in November 2018, almost two months after
the issuance of the appealed order. Additionally,
Hakim's only citation in the record to the threat he
alleges Razuki made in 2017 to burn down the
Production Facility is contained in his declaration
in support of his May 8, 2019 ex parte application
to remove the receiver, more than six months after
the issuance of the appealed order.

52

This court's role is to evaluate the ruling that was
appealed by Malan and Hakim, not events that
came later and that were not considered by the
trial court. Malan and Hakim present no basis for
this court to consider this new information.  (See
Bach, supra, 215 Cal.App.3d at p. 306 ["It is
elementary that an appellate court is confined in
its review to the proceedings which took place in
the trial court. [Citation.] Accordingly, when a
matter was not tendered in the trial court, 'It is
improper to set [it] forth in briefs or oral
argument, and [it] is outside the scope of review.'
"].) While the alleged criminal conduct is
concerning, to say the least, it is not a proper basis
for reversal by this court of the challenged
receivership order. *53

23

53
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23 In his reply brief, Malan argues the timing

of the conduct does not matter and quotes

Kendall-Jackson, which states the general

maxim that a plaintiff in equity "must come

into court with clean hands, and keep them

clean, or he will be denied relief,

regardless of the merits of his claim."

(Kendall-Jackson, supra, 76 Cal.App.4th at

p. 978, italics added.) Kendall-Jackson,

however, does not address the situation

here, where conduct that was not before the

trial court is used as the basis for a request

that this court reverse the trial court's order.

--------

DISPOSITION
The order is affirmed. Appellants to bear
respondent's costs on appeal.

HALLER, J. WE CONCUR: HUFFMAN, Acting
P. J. GUERRERO, J.
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. . ·-·······-.. -8an-Diege-Geunty----···-· -- ---- -··---· -- •·• -- .. --· -- .. - - - ·-·· - -·-·· 
SHERIF.F'S DEPARTMENT 

L:ICENSE & REGISTRATION DMSION -9621 Rldgehaven ~-~ Box 9fflJi 7. 00 
San Diego. Ca 92193-9062 LIUESCAH :t:49,01) 

LI UESCAt·~ $4 9. 00 
TOTAL $11115.00 

MEDICAL MARIJUANA COLLECTl\11-~~1. ~./K $11115.01) 
~~ -: 01/16/ 2015 10: 1:3 1 

OPERATIONS CERTIFICATE 01 45408 

ANNUAL fel:: $11,017.00 

FILE# 1111roo 'f 

NOTE: APPLICANTS MUST OBTAIN ZONING APPROVAL BEFORE SUBMITTING APPLICATION TO SHERIFF. 
IF TENTATIVE IMPROVEMENTS TO BUILDING ARE REQUIRED TO ACCOMMODATE THE CULTIVATION AND/OR 
DISTRIBUTION OF MARIJUANA, YOU MUST ALSO SHOW PROOF THAT A BUILDING PERMIT HAS BEEN 
APPLIED FOR. 

(Print Legibly or Type onlYJ 
PARTI 

Collectlvco s:,_u.... • -,-: ("'") ...\- ..L. A . 
Name: 0 l i' Ve, I .~"E!. Y~ {,e"' l~ SS O • Property Parcel Number 281-12) - 12 - 00 

□ Sole Proprietor O Partnerehlp fZ1 Corporation/Corp ID# } 2, y :J' 1' (all panlolpan18 must be members) 
Operating 
Address: 

Number street City State 
MailingAddnlss: S6t, u. \J4 lit, I?lvA :tr 6 lc.;p( ~ cA 

Number Street City State Zip 

Phone# G l'f ts, S'#I'!> Email: fJll(6A, 5ff6~<,oc-,t., tP Hor,,_,'- • cpttf. 

Current number of qualified patients: t:T Current number of eareglven -eT . 

Days&hoursofoperatlon: ecr;.:-~ ~~ ""r"" ¾:: ~~ ~ t,. % "~ ~ ... ·le,. '?<.._-e,'- • 
n M?~ sJ.?~~ t..~8?~ Th~r Fri ' Sat v Sf 5 / f /(2..1 i 

Owner of the premises 'i, b lie J- ffl 2·r Phone#,. $~ - JJL /'t, 1bf) .SI r ( 2 1 1 
(Must have written consent frOffl property owner or proof of own818hlp or property) t if 
Number of rnponelble pem>n(e) managing dal~ operations ofGollicllve ficlllty; '2. . 
(A. miscellaneous Information background sheet must be completad for each responalble person, partner and corporate 
officer on fonn approved by the Sheriff- ULP 21.107) 

PART II - PERMISSIBLE CULTJYATION; 

With consideration for the risks posed by cultivation of a valuable crop with publlc health lmpllcatlona, please 
provide a dataned crop security plan providing adequate security to reasonably protect against unauthorized 
accese to marijuana crop@all atages of cultivation, harvesting. drying, procesalng, packaging and delivery. 



Include an Inspection and tracking system by Collective to reasonably ensure that all marijuana produced by 
collective la aesesaed, weighed, Identified, priced and packaged. Marijuana ready for dlspenarng ahafl be kept 
behind a counter area not dlractly acceaalble to any member, between dispensing. 

~•.!J. all cultivation of marijuana take place at the collective facility applying for operations certificate? 
pi-Yes ( ) No (If no provide additional lnfonnation regarding member sourc;es cultivating marijuana) 

$. Total number of off-site marijuana member sources who wlll cultivate marijuana for the collactlve 5- 2 D 

For other locations managed by collective members that will be utilized for cultlvatfon, haNestlng & 
packaglngffabeffng, please provide: 

Name & Address for each member source: (Must have written consent from property owner or proof of ownership of 
property) 

(For aach member aource, please provide signed Madlcal Marijuana Member Source agreement ltcense form MM-2 as 
prescribed In §21.280& (c)(8)) 

Marijuana packaging & labeling will require scale certification from Dept of Agrlcultute, Weights & Measures 

PART Ill -SECURITY 
Per§21.2504 (a) Complete Security Alarm Application (attached) 

ASP# _________ (Security Blann pennlt number laeued by the Sheriff- §38.5030(c) ) 

Security Company contracted by CoUective Faclllty (§21.SO&(k)) (BSIS Regulations for PPO License) 

Security Company Name::,:.: -'-~f'-~..;,__"'T""'f;....-<.-="'C.,,.,'e.._l _S_e,;;..V'"'-:--v'""'."I~· &(..,~.,,__,_'1_L_. ~~--=-
Address: "l- 'l... () v- S -e. /JI Ci,., IC . PPO# / 6 Cf O =f 
Phone Number: 140 9J.'2 • () f/2. C.A 12 {)i)f 

APPLICANT ACKNOWLEDGEMENT: 
I declare under penalty of perjury, that this appllcatlon, including accompanying documents, Is true, complete 
and correct to the bnt of my knowledge and bellef. I understand that any false statements are grounds for denial 
of this application or 1088 of certification and that I may be subject to prosecution. I agree to have all required 
notices, unleaa otherwise specified, sent by U.S. mall to the address given on the appllcatlon. I am aware that the 
application fee 1B non-refundable. 

The right of reasonable tnapaction ahaU be a condition for Issuance of a Medlcal Marijuana Collective Operations 
Certificate. If a certificate Is lssu~ representatives of the Sheriff's Department shall have acceaa to the business 
premises, during nonnat bualneas hours, which may Include entry Into the non-pubrtc portion of the business. I 
am aware that the granting of a medical marijuana operations certificate does not relieve me from building, 
zoning, fire and other publfc safety regulations. 

I undel"Btand aa part of the application for a Medical Marijuana Collective Faclllty Certificate, myself and the 
owner of the real property Ueted agree to Investigate. defend, Indemnify and hold harmless the County, its 
deputies, employees and agents from any damage, llablllty, claims, demands, detriments, costs, charges and 
expense (includfng reasonable attorney's fees), and causes of action which the county may Incur, austaln or be 
subjected to on account of loss or damage to property or loss of use thereof, or for bodily Injury to or death of 

2 



·- ------·--·---·-··--·-·----------- ------ -- --- -------·----- ----- ---- -· - -
persona (Including but not limited to property, employees, subcontractors, agents and invitees of each party 
hereto) arising out of or In any way connected with this application for a Medical Marijuana Collective Facility 
Certificate and arising from the negligent act or omisalon of applicant or owner, or their officers and employeea. 

I further agree to abide by and conform to all the conditions of the Medical Marijuana Collective Facility 
Certificate and all provlalons of the san Diego county Code (SDCC) pertaining to the use, establlShmant and 
operation of a Medical Marijuana Collective Facility Certificate. 

I also acknowledge tire following: That no activities prohibited by State law will occur on or at the Collective 
Facility with the knowledge of the Responsible Person(a). The Collective Facility, the Collectlve and Its members 
wlll comply with all provlslo~ of thlS Chapter and State law pertaining to medical marijuana. 

oate: _D_I _-_I 3 __ -~,s ____ _ 

Date: _(I_( ~---j_)i ____ l./ __ 
[7 

Ucense Fonn MM-1 
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PLANNING COMMISSION OF THE CITY OF SAN DIEGO 

MINUTES OF REGULAR SCHEDULED MEETING OF 

JULY 9, 2015 

IN COUNCIL CHAMBERS – 12
TH

 FLOOR 

CITY ADMINISTRATION BUILDING 

 

 

 

  

       
CHRONOLOGY OF THE MEETING:  
Chairperson Golba called the meeting to order at 9: 05 a.m.  Chairperson Golba adjourned the 
meeting at 11:25 a.m. 
 
 
 
 
 

ATTENDANCE DURING THE MEETING: 

 

Chairperson Tim Golba – present 
Vice-Chairperson Stephen Haase – present 
Commissioner James Whalen – in at 9:13 a.m. 
Commissioner Anthony Wagner – present 
Commissioner Sue Peerson – present 
Commissioner Theresa Quiroz – present 
Commissioner Douglas Austin – present 

 
 

Staff 
Shannon Thomas, City Attorney – present 

 Tait Galloway, Planning Department. - present 
 Mike Westlake, Development Services Department – present 
 Louis Schultz, Development Services Department - present  
 Carmina Trajano, Recorder – present 

  
  
 
 

 
            
      
 
 
 
 

 



PLANNING COMMISSION MINUTES FOR JULY 9, 2015 

   

  COMMISSION ACTION: 

  THIS ITEM WAS WITHDRAWN.  
    
    
ITEM – 8: Continued from June 25, 2015; Appeal of Hearing Officer’s decision on April 

22, 2015 
   

  8863 BALBOA STE E MMCC – PROJECT NO. 368347 
  City Council District:  6  Plan Area:  Kearny Mesa 
   
  Staff:  Edith Gutierrez 
   
  Speaker slips in favor of the project, opposed to appeal submitted by Jim 

Bartell, Abhay Schweitzer, Kristine Byers, Stephanie Hess, Bradford Harcourt, 
Michael Sherlock, Damielli Teza, Javier Santana, Alexander Garza, Nicholas 
Enciso, Christine Bordenave and Gia-rose Strada. 

   
  Speaker slips in opposition to the project, in favor of appeal submitted by 

Daniel Burakowski, Ed Quinn, Greg Izor, Connie Chambers, Judi Strang, Glenn 
Strand, Brian Kean, Tana Duong, Rod Chambers, P. Michelet, John Murray, 
William Budd, Scott Chipman, Spencer Harris, Edward Scudder, Kathy Lippitt, 
Cree Scudder, Peggy Walker, John Peek, Tom Brady, Hilary Brady, Luiza 
Savchuk, Candace Wo, Cory Berlin, Nathalie Matthews, Tuesday Nunes, 
Patrice Johnson, Kacie Miller, Michelle Johnson, David S. Demian, Tom 
Hanley, Heidi Runge, Rick Engebretsen, Steven Hwang and Jim O’Sullivan 
(not present). 

 

  COMMISSION ACTION: 

COMMISSIONER WAGNER MADE THE MOTION TO DENY THE 
APPEAL AND UPHOLD THE HEARING OFFICER’S DECISION TO 
APPROVE CONDITIONAL USE PERMIT NO. 1296130 WITH 
CONDITIONS. Commissioner Quiroz seconded the motion.  The motion 
passed by a vote of 5-1-1 with Commissioners Golba, Haase, Austin, Quiroz 
and Wagner voting yea and with Commissioner Peerson voting nay and with 
Commissioner Whalen abstaining due to Comic-Con traffic. 
 

 
ITEM –9: Continued from June 25, 2015; Appeal of Hearing Officer’s decision on April 

22, 2015 
 

  7625 CARROLL ROAD MMCC – PROJECT NO. 370687 
  City Council District: 6  Plan Area:  Mira Mesa 
       
  Staff:  Edith Gutierrez 
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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 09:00:00 AM 
JUDICIAL OFFICER PRESIDING: James A Mangione

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 08/19/2022  DEPT:  C-75

CLERK:  Richard Day
REPORTER/ERM: Not Reported
BAILIFF/COURT ATTENDANT:  Adrian Cervantes

CASE INIT.DATE: 12/03/2021CASE NO: 37-2021-00050889-CU-AT-CTL
CASE TITLE: Sherlock vs Austin [EFILE]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Antitrust/Trade Regulation

EVENT TYPE: Demurrer / Motion to Strike

STOLO
APPEARANCES STOLO
Andrew Flores, counsel, present for Plaintiff(s).
Amy Sherlock, Plaintiff is present.
Andrew Hall, counsel, present for Defendant(s) via remote audio conference. Stolo
The Court hears oral argument and MODIFIES the tentative ruling as follows:
Defendant Steven Lake's Demurrer to Plaintiffs' First Amended Complaint is overruled in part and
sustained leave to amend in part.

Cartwright Act (First Cause of Action)
The Cartwright Act prohibits combinations in restraint of trade. (Bus. & Prof. Code, § 16720.) Under the
act, "[a]ny person who is injured in his or her business or property by reason of anything forbidden or
declared unlawful by this chapter, may sue therefor . . . ." (Bus. & Prof. Code, § 16750, subd. (a).)
Antitrust standing is required under the Cartwright Act. (See Kolling v. Dow Jones & Co. (1982) 137
Cal.App.3d 709, 723.) To establish such standing, a plaintiff must show: (1) the existence of an antitrust
violation with resulting harm to the plaintiff; (2) an injury of a type which the antitrust laws were designed
to redress; (3) a direct causal connection between the asserted injury and the alleged restraint of trade;
(4) the absence of more direct victims so that the denial of standing would leave a significant antitrust
violation unremedied; and (5) the lack of a potential for double recovery." (Vinci v. Waste Management,
Inc. (1995) 36 Cal.App.4th 1811, 1814 (footnotes removed).)

Here, Plaintiffs have not shown that the injuries caused by Defendant-the alleged theft of Mr. Sherlock's
interests in the Partnership Agreement, LERE, and the Balboa and Ramona CUPs ("the Sherlock
Property")-constitute the type of antitrust injury required to establish standing. Furthermore, to the extent
Plaintiffs are relying on the alleged "Proxy Practice" to establish the Cartwright Act violations, they have
failed to demonstrate any connection between their injuries and the Proxy Practice, as the FAC alleges
that Mr. Sherlock obtained the Ramona and Balboa CUPs legally, outside of any such practice. Finally,
Plaintiffs have not alleged sufficient facts to establish Defendant's participation in the Proxy Practice.
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Therefore, the demurrer on this cause of action is sustained with leave to amend.
 
Conversion (Second Cause of Action)
"Conversion is the wrongful exercise of dominion over the property of another. The elements of a
conversion claim are: (1) the plaintiff's ownership or right to possession of the property; (2) the
defendant's conversion by a wrongful act or disposition of property rights; and (3) damages." (Lee v.
Hanley (2015) 61 Cal.4th 1225, 1240 (alterations and quotation marks omitted).) Plaintiffs allege that
Defendant and Harcourt worked together to illegally obtain ownership of the Sherlock Property, which
Plaintiffs were entitled to under probate law after Mr. Sherlock's death. Specifically, Plaintiffs allege that
Defendant and Harcourt falsified documents dissolving LERE and transferring Mr. Sherlock's interest in
the CUPs. These are personal property rights, subject to a claim of conversion. (See Malibu Mountains
Recreation, Inc. v. County of Los Angeles (1998) 67 Cal.App.4th 359, 367–368 ("A CUP creates a
property right which may not be revoked without constitutional rights of due process."); Holistic
Supplements, L.L.C. v. Stark (2021) 61 Cal.App.5th 530, 542 ("Kersey's membership interest in the LLC
was personal property belonging to her as an individual.") (citing Corp. Code, § 17701.02(r)).) Plaintiffs
have sufficiently pled that Defendant wrongfully dispossessed them of their personal property rights.
Therefore, the demurrer on this cause of action is overruled. 

Civil Conspiracy (Third and Seventh Causes of Action)
"The elements of an action for civil conspiracy are the formation and operation of the conspiracy and
damage resulting to plaintiff from an act or acts done in furtherance of the common design." (Richard B.
LeVine, Inc. v. Higashi (2005) 131 Cal.App.4th 566, 574 (quotation marks omitted).) "There is no
separate tort of civil conspiracy, and there is no civil action for conspiracy to commit a recognized tort
unless the wrongful act itself is committed and damage results therefrom." (Id. (quotation marks and
alterations omitted).) 

Here, the third cause of action appears to allege a civil conspiracy between Defendant and Harcourt to
steal the Sherlock Property. As discussed above, the FAC alleges that Defendant and Harcourt worked
together to illegally obtain ownership of the Sherlock Property through, among other things, submitting
falsified documents. This is sufficient to allege a civil conspiracy claim between Defendant and Harcourt.
Therefore, the demurrer to this cause of action is overruled.

However, the seventh cause of action appears to be either duplicative of the third cause of action or
allege Defendant was a member of the conspiracy engaged in the "Proxy Practice." As discussed above,
Plaintiffs' allegations fail to tie Defendant to the alleged Proxy Practice. Therefore, the seventh cause of
action is either duplicative or fails to state a claim upon which relief can be granted. Regardless, the
demurrer to this cause of action is sustained without leave to amend.

Declaratory Relief (Fourth Cause of Action)
Defendant demurs to this cause of action based on the claim that Mr. Sherlock "did not have an interest
in the Balboa CUP" and that Defendant did not have "an interest in LERE" or participate in its
dissolution. However, this argument is directly contradicted by facts pled in the FAC, which the Court
must accept as true when ruling on a demurrer. Therefore, the demurrer to this cause of action is
overruled.

Unfair Competition (5th Cause of Action)
"California's unfair competition law permits civil recovery for any unlawful, unfair, or fraudulent business
act or practice and unfair, deceptive, untrue, or misleading advertising. Cal. Bus. & Prof. Code § 17200.
A private person may assert a UCL claim only if she (1) has suffered injury in fact and (2) has lost money
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or property as a result of the unfair competition." (Golden State Seafood, Inc. v. Schloss (2020) 53
Cal.App.5th 21, 39, reh'g denied (Aug. 6, 2020), review denied (Oct. 28, 2020) (citations and quotation
marks omitted).) Here, Plaintiffs allege that "[t]he filing of all documents with public offices effectuating
the transfer of the Sherlock Property after the death of Mr. Sherlock are based on forged documents and
violate Penal Code § 115." (FAC ¶ 313.) This is sufficient to state a claim under Business and
Professions Code section 17200. Therefore, the demurrer to this cause of action is overruled.

The minute order is the order of the Court.

Plaintiffs are directed to serve notice on all parties within five (5) court days.

STOLO

 Judge James A Mangione 
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MESSNER REEVES LLP 
Nima Darouian, CA Bar No. 271367 
11620 Wilshire Blvd., Suite 500 
Los Angeles, CA 90025 
Telephone:  (310) 909-7440 
Facsimile:  (310) 889-0896 
E-mail:  ndarouian@messner.com  
 
  
Attorneys for Plaintiffs 
SAN DIEGO PATIENTS COOPERATIVE CORPORATION, INC., and  
BRADFORD HARCOURT 

 
 

SUPERIOR COURT FOR THE STATE OF CALIFORNIA 
 

COUNTY OF SAN DIEGO 
 
 

SAN DIEGO PATIENTS COOPERATIVE 
CORPORATION, INC., a California 
cooperative corporation, and BRADFORD 
HARCOURT, an individual, 
 
  Plaintiffs, 
 
 v. 
 
RAZUKI INVESTMENTS, L.L.C., a 
California limited liability company; 
BALBOA AVE COOPERATIVE, a 
California cooperative corporation; 
AMERICAN LENDING AND HOLDINGS, 
LLC, a California limited liability company; 
SAN DIEGO UNITED HOLDINGS GROUP, 
LLC, a California limited liability company; 
CALIFORNIA CANNABIS GROUP,  a 
nonprofit mutual benefit corporation; SALAM 
RAZUKI, an individual; NINUS MALAN, an 
individual, KEITH HENDERSON, an 
individual, AND DOES 1-20, INCLUSIVE, 
 
                               Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.   
 
[Unlimited Jurisdiction] 
 
COMPLAINT FOR DAMAGES FOR: 
 
1. BREACH OF JOINT VENTURE 

AGREEMENT; 
2. BREACH OF LEASE AGREEMENT; 
3. ANTICIPATORY BREACH OF ORAL 

CONTRACT; 
4. BREACH OF THE IMPLIED 

COVENANT OF GOOD FAITH AND 
FAIR DEALING; 

5. BREACH OF CONTRACT WITH 
RESPECT TO A THIRD PARTY 
BENEFICIARY; 

6. PROMISORRY ESTOPPEL; 
7. FALSE PROMISE; 
8. FRAUD; 
9. INTENTIONAL INTERFERENCE WITH 

CONTRACTUAL RELATIONS; 
10. INTERFERENCE WITH PROSPECTIVE 

ECONOMIC ADVANTAGES; 
11. BREACH OF FIDUCIARY DUTY; 
12. CIVIL CONSPIRACY; 
13. DECLARATORY RELIEF; AND 
14. INJUNCTIVE RELIEF 
 
DEMAND FOR JURY TRIAL 
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Plaintiffs SAN DIEGO PATIENTS COOPERATIVE CORPORATION, INC. and 

BRADFORD HARCOURT (“Plaintiffs”) allege as follows: 

THE PARTIES 

1. Plaintiff SAN DIEGO PATIENTS COOPERATIVE CORPORATION, INC. 

(“SDPCC”) is, and at all times relevant to this action was, a California cooperative corporation 

organized and existing under the laws of the State of California, with its principal place of 

business located in the County of San Diego.   

2. Plaintiff BRADFORD HARCOURT (“HARCOURT”), an individual, was, and at 

all times mentioned herein is, a resident of the County of San Diego, State of California.  

3. Defendant RAZUKI INVESTMENTS, L.L.C., (“RAZUKI INVESTMENTS”) is, 

and at all times relevant to this action was, a California limited liability company organized and 

existing under the laws of the State of California, with its principal place of business located in 

the County of San Diego.   

4. Defendant BALBOA AVE COOPERATIVE, INC. (“BALBOA AVE”) is, and at 

all times relevant to this action was, a California cooperative corporation organized and existing 

under the laws of the State of California, with its principal place of business located in the County 

of San Diego.   

5. Defendant AMERICAN LENDING AND HOLDINGS, LLC (“AMERICAN 

LENDING”) is, and at all times relevant to this action was, a California limited liability company 

organized and existing under the laws of the State of California, with its principal place of 

business located in the County of San Diego.   

6. Defendant SAN DIEGO UNITED HOLDINGS GROUP, LLC  (“SAN DIEGO 

UNITED”) is, and at all times relevant to this action was, a California limited liability company 

organized and existing under the laws of the State of California, with its principal place of 

business located in the County of San Diego.   

7. Defendant CALIFORNIA CANNABIS GROUP (“CALIFORNIA CANNABIS 

GROUP”) is, and at all times relevant to this action was, a California nonprofit mutual benefit 
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corporation organized and existing under the laws of the State of California, with its principal 

place of business located in the County of San Diego.   

8. Defendant SALAM RAZUKI (“RAZUKI”), an individual, was, and at all times 

mentioned herein is, a resident of the County of San Diego, State of California.   

9. Defendant NINUS MALAN (“MALAN”), an individual, was, and at all times 

mentioned herein is, a resident of the County of San Diego, State of California.   

10. Defendant KEITH HENDERSON (“HENDERSON”), an individual, was, and at 

all times mentioned herein is, a resident of the County of San Diego, State of California.   

11. Plaintiffs are informed and believe and based thereon allege that the fictitiously-

named Defendants sued herein as Does 1 through 20, and each of them, are in some manner 

responsible or legally liable for the actions, events, transactions and circumstances alleged herein. 

The true names and capacities of such fictitiously-named Defendants, whether individual, 

corporate, associate or otherwise, are presently unknown to Plaintiffs, and Plaintiffs will seek 

leave of Court to amend this Complaint to assert the true names and capacities of such 

fictitiously-named Defendants when the same have been ascertained.  For convenience, each 

reference to a named Defendant herein shall also refer to Does 1 through 20. All Defendants, 

including both the named Defendant and those referred to herein as Does 1 through 20, are 

sometimes collectively referred to herein as “Defendants.” 

12. Plaintiffs are informed and believe and based thereon allege that Defendants, and 

each of them, were and are the agents, employees, partners, joint-venturers, co-conspirators, 

owners, principals, and employers of the remaining Defendants, and each of them are, and at all 

times herein mentioned were, acting within the course and scope of that agency, partnership, 

employment, conspiracy, ownership or joint venture. Plaintiffs are further informed and believe 

and based thereon allege that the acts and conduct herein alleged of each such Defendant were 

known to, aided and abetted, authorized by and/or ratified by the other Defendants, and each of 

them. 

13. There exists, and at all times herein alleged, there existed, a unity of interest in 
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ownership between certain Defendants and other certain Defendants such that any individuality 

and separateness between the certain Defendants has ceased and these Defendants are the alter-

ego of the other certain Defendants and exerted control over those Defendants.  Adherence to the 

fiction of the separate existence of these certain Defendants as an entity distinct from other certain 

Defendants will permit an abuse of the corporate privilege and would sanction fraud and promote 

injustice.  

PERSONAL JURISDICTION AND VENUE 

14. Defendants, and each of them, are subject to the jurisdiction of the Courts of the 

State of California by virtue of their business dealings and transactions in California.  

15. Venue is proper in this action pursuant to California Code of Civil Procedure 

Section 395.5 because San Diego County, California is the principal place of business of 

Defendants and they regularly carry on and engage in business in San Diego County.  Moreover, 

the contracts at issue were negotiated and entered in San Diego County. 

ALTER EGO ALLEGATIONS 

16. Plaintiffs are informed and believe and thereon allege that Defendants RAZUKI 

INVESTMENT, BALBOA AVE, AMERICAN LENDING, SAN DIEGO UNITED, 

CALIFORNIA CANNABIS GROUP and Defendants DOES 1 through 5, and each of them, were 

at all relevant times the alter egos of individual defendants RAZUKI, MALAN, and DOES 6 

through 10 by reason of the following: 

a. Plaintiffs are informed and believe and thereon allege that said individual 

Defendants, at all times herein mentioned, dominated, influenced and controlled Defendants 

RAZUKI INVESTMENT, BALBOA AVE, AMERICAN LENDING, SAN DIEGO UNITED, 

CALIFORNIA CANNABIS GROUP and Defendants DOES 1 through 5 and the officers thereof 

as well as the business, property, and affairs of each said corporate entity. 

b. Plaintiffs are informed and believe and thereon allege that at all times 

herein mentioned, there existed and now exists a unity of interest and ownership between 

individual defendants RAZUKI, MALAN, and DOES 6 through 10 and Defendants RAZUKI 
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INVESTMENT, BALBOA AVE, AMERICAN LENDING, SAN DIEGO UNITED, 

CALIFORNIA CANNABIS GROUP and Defendants DOES 1 through 5, such that the 

individuality and separateness of said individual Defendants and each of the alter egos have 

ceased. 

c. Plaintiffs are informed and believe and thereon allege that, at all times 

since the incorporation of each, RAZUKI INVESTMENT, BALBOA AVE, AMERICAN 

LENDING, SAN DIEGO UNITED, CALIFORNIA CANNABIS GROUP and Defendants DOES 

1 through 5 has been and now is a mere shell and naked framework which said individual 

Defendants used as a conduit for the conduct of their personal business, property and affairs. 

d. Plaintiffs are informed and believe and thereon allege that, at all times 

herein mentioned, each of RAZUKI INVESTMENT, BALBOA AVE, AMERICAN LENDING, 

SAN DIEGO UNITED, CALIFORNIA CANNABIS GROUP and Defendants DOES 1 through 5 

were created and continued pursuant to a fraudulent plan, scheme and device conceived and 

operated by said individual Defendants, whereby the income, revenue and profits of each of 

RAZUKI INVESTMENT, BALBOA AVE, AMERICAN LENDING, CALIFORNIA 

CANNABIS GROUP and Defendants DOES 1 through 5 were diverted by said individual 

Defendants to themselves. 

e. Plaintiffs are informed and believe and thereon allege that, at all times 

herein mentioned, each of RAZUKI INVESTMENT, BALBOA AVE, AMERICAN LENDING, 

SAN DIEGO UNITED, CALIFORNIA CANNABIS GROUP and Defendants DOES 1 through 5 

were organized by said individual Defendants as a device to avoid individual liability and for the 

purpose of substituting financially irresponsible corporate entities in the place and instead of said 

individual Defendants and, accordingly, each of RAZUKI INVESTMENT, BALBOA AVE, 

AMERICAN LENDING, SAN DIEGO UNITED, CALIFORNIA CANNABIS GROUP and 

Defendants DOES 1 through 5 were formed with capitalization totally inadequate for the business 

in which said corporate entity was engaged. 

f. Plaintiffs are informed and believe and thereon allege that each RAZUKI 
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INVESTMENT, BALBOA AVE, AMERICAN LENDING, SAN DIEGO UNITED, 

CALIFORNIA CANNABIS GROUP and Defendants DOES 1 through 5 are insolvent. 

g. By virtue of the foregoing, adherence to the fiction of the separate 

corporate existence of each of RAZUKI INVESTMENT, BALBOA AVE, AMERICAN 

LENDING, SAN DIEGO UNITED, CALIFORNIA CANNABIS GROUP and Defendants DOES 

1 through 5 would, under the circumstances, sanction a fraud and promote injustice in that 

Plaintiff would be unable to recover upon any judgment in their favor. 

h. Plaintiffs are informed and believe and thereon allege that, at all times 

relevant hereto, the individual Defendants and RAZUKI INVESTMENT, BALBOA AVE, 

AMERICAN LENDING, SAN DIEGO UNITED, CALIFORNIA CANNABIS GROUP and 

Defendants DOES 1 through 5 acted for each other in connection with the conduct hereinafter 

alleged and that each of them performed the acts complained of herein or breached the duties 

herein complained of as agents of each other and each is therefore fully liable for the acts of the 

other. 

BACKGROUND AND GENERAL ALLEGATIONS 

17. In or around April 2013, HARCOURT and his former business partner, Michael 

Sherlock (“Sherlock”), initiated the process of obtaining a Conditional Use Permit (“CUP”) with 

the City of San Diego to operate a Medical Marijuana Consumer Cooperative (“MMCC”) located 

at 8863 Balboa Avenue, Unit E, San Diego, California 92123 (the “Property”).   

18. In or around July 2015, the City of San Diego approved and granted CUP No. 

1296130 in connection with the Property.   

19. After Sherlock passed away in or around December 2015, HARCOURT submitted 

documentation to the City of San Diego in order to remove Sherlock as the MMCC’s responsible 

person, and HARCOURT then finalized the recording of the CUP with the City of San Diego 

under SDPCC.  Moreover, HARCOURT identified himself as the MMCC’s responsible person. 

20. In or around March 2016, CUP No. 1296130 was recorded with the City of San 

Diego.   
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21. As a result of the nearly three (3) year process to obtain, secure, and record CUP 

No. 1296130 with the City of San Diego, Plaintiffs incurred costs and expenses in the amount of 

approximately $575,000.00. 

22. In or around March 2016, the real estate owner of the Property was High Sierra 

Equity, LLC (“High Sierra”).  In addition, a property located at 8861 Balboa Avenue, Unit B, San 

Diego, California 92123 (“8861 Balboa”) provided the requisite parking for the Property, and was 

owned by the Melograno Trust (“Melograno”).  At all relevant times, High Sierra and Melograno 

were in a business relationship with Plaintiff HARCOURT. 

23. In or around summer 2016, High Sierra and Melograno sought out potential buyers 

for the Property.  Plaintiffs were included in, and directly involved with, the negotiations 

concerning the sale of the Property because: (i) the City of San Diego issued Plaintiff SDPCC a 

Medical Marijuana Consumer Cooperative Permit, HARCOURT was approved as the 

Responsible Managing Officer/Responsible Person for SDPCC, and Plaintiffs were therefore 

permitted by the City of San Diego to operate an MMCC on the Property; (ii) Plaintiffs’ CUP No. 

1296130, which runs with the land, substantially increased the value of the Property, and (iii) the 

ongoing business relationship between High Sierra/Melograno and Plaintiff HARCOURT. 

24. In or around July 2016, real estate broker HENDERSON, brought an all cash offer 

of $1.8 million in connection with the purchase of the Property, 8861 Balboa, and SDPCC on 

behalf of CALIFORNIA CANNABIS GROUP.  On information and belief, Defendant MALAN 

is a director of CALIFORNIA CANNABIS GROUP. 

25. Pursuant to the initial terms of CALIFORNIA CANNABIS GROUP’s offer, 

approximately $750,000 of the $1.8 million amount would be apportioned for the real estate, and 

approximately $1,050,000.00 of the $1.8 million amount would be apportioned for SDPCC.  

CALIFORNIA CANNABIS GROUP provided a proof of funds, as well as corporate documents, 

to demonstrate that they could support this offer. 

26. However, on information and belief, CALIFORNIA CANNABIS GROUP was 

unable to perform and the proof of funds that was provided was not legitimate.  Thus, in or 
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around August 2016, HENDERSON, who at all relevant times, was acting on behalf of RAZUKI 

and RAZUKI INVESTMENTS and served as an agent on behalf of his principals RAZUKI and 

RAZUKI INVESTMENTS, made another offer to Plaintiffs in connection with the Property and 

SDPCC on behalf of RAZUKI and RAZUKI INVESTMENTS.  On information and belief, 

Defendant MALAN is closely associated with RAZUKI and RAZUKI INVESTMENTS. 

27. Defendants RAZUKI, RAZUKI INVESTMENTS, and HENDERSON proposed 

that: (1) RAZUKI and RAZUKI INVESTMENTS would purchase both the Property and 8861 

Balboa for $375,000.000 each or a total of $750,000.00; (2) in lieu of purchasing SDPCC for 

$1,050,000.00, RAZUKI and RAZUKI INVESTMENTS would permit SDPCC to continue to 

operate an MMCC on the Property as a tenant upon RAZUKI and RAZUKI INVESTMENTS’ 

purchase of the Property; and (3) RAZUKI and HARCOURT would form a joint venture and/or 

partnership, under which they would have a joint interest in a common business undertaking, an 

understanding as to the sharing of profits and losses, and a right of joint control, in connection 

with SDPCC, and that RAZUKI would pay $50,000.00 as a show of good faith in moving 

forward with the joint venture and/or partnership.   

28.   In connection with the joint venture and/or partnership, Defendants RAZUKI, 

RAZUKI INVESTMENTS, and HENDERSON specifically proposed that HARCOURT and 

RAZUKI would form a joint venture that would provide business services to SDPCC; 

HARCOURT and RAZUKI would split equity 50/50 in the joint venture; RAZUKI’s contribution 

would be based upon his capitalization of the company, while HARCOURT’s contribution would 

be based upon services rendered; and that RAZUKI would bear the sole financial responsibility 

for the plans, permits, tenant improvements, general contractor, and all legal expenses, inventory, 

operating expenses, reserves, fees, and all other costs associated with the operation and 

management of the MMCC located at the Property.  The name for this company was later 

tentatively called “San Diego Business Services Group, LLC.” 

29. In or around August 2016, Plaintiffs accepted the offer made by Defendants 

RAZUKI, RAZUKI INVESTMENTS, and HENDERSON, and various documents and drafts 



 

8 
COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

were prepared reflecting the parties’ agreement.  Furthermore, High Sierra/Melograno also 

accepted Defendants RAZUKI, RAZUKI INVESTMENTS, and HENDERSONS’ offer in 

connection with the Property and 8861 Balboa. 

30.  On or around August 18, 2016, Defendant RAZUKI INVESTMENTS executed a 

commercial lease agreement (the “Lease”) with Plaintiff SDPCC in connection with the Property.  

Pursuant to the terms of the Lease: (i) RAZUKI INVESTMENTS served as the landlord, while 

SDPCC served as the tenant; (ii) the Commencement Date was October 1, 2016, and the 

expiration date of the Lease was October 1, 2020; and (iii) upon the expiration of the Lease; 

SDPCC had the right to exercise a five (5) year option to extend. 

31. On or around August 22, 2016, Defendant RAZUKI INVESTMENTS and High 

Sierra entered into a Commercial Property Purchase Agreement in connection with the Property, 

in which RAZUKI INVESTMENTS agreed to purchase the Property for an all cash offer of 

$375,000.  In addition, the contracting parties to the Commercial Property Purchase Agreement 

intended to confer a benefit to SDPCC.  Specifically, as stated in Paragraph 6 of the agreement 

under the “Other Terms” section: “This transaction is to close concurrently with both 8861 

Balboa Ave Unit B, and San Diego Patients Consumer Cooperative MMC.” 

32. On or around August 24, 2016, an Escrow Agreement was entered into between 

Defendant RAZUKI INVESTMENTS and High Sierra in connection with the Property.  

Moreover, the contracting parties to the Escrow Agreement intended to confer a benefit to 

SDPCC.  Specifically, as stated in the “Instructions” section of the agreement, “escrow is 

contingent upon the execution by both parties of the operating agreement and the promissory note 

for and between San Diego Business Services Group, LLC and San Diego Patients Cooperative 

Corporation, as set out in section 6 of the ‘Agreement.’” 

33. On or around August 31, 2016, Defendants RAZUKI and RAZUKI 

INVESTMENTS, through their agent HENDERSON, prepared a written draft joint venture 

agreement outlining the basic terms of the joint venture and/or partnership, and provided it to 

HARCOURT. 
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34. In or around September 30, 2016, Defendants RAZUKI and RAZUKI 

INVESTMENTS made a payment of $50,000.00 to HARCOURT as a show of good faith in 

moving forward with the joint venture and/or partnership. 

35. In or around late September 2016/early October 2016, Plaintiffs were concerned 

regarding a potential looming dispute with the Homeowners Association (“HOA”) for the 

Property.  Plaintiffs were concerned that a dispute with the HOA could require Plaintiffs to 

surrender the CUP or otherwise restrict Plaintiffs from operating an MMCC at the Property.  

Furthering this concern was that the Property was located in a city district where only up to four 

properties within the district may be used to operate an MMCC, and that, on information and 

belief, RAZUKI and RAZUKI INVESTMENTS were associated with a separate property and/or 

were in a position to profit from a separate property that was near the top of the “waiting list” in 

case one of these four spots opened up.  On information and belief, this separate property is 

currently being occupied by CALIFORNIA CANNABIS GROUP.  

36. Because it would independently benefit RAZUKI and RAZUKI INVESTMENTS 

if Plaintiffs surrendered their CUP, RAZUKI and RAZUKI INVESTMENTS agreed to pay 

HARCOURT in the amount of $1,500,000.00 if Plaintiffs surrendered their CUP or otherwise 

gave up one of the four spots within the district that may be used to operate an MMCC. 

37. On or around October 13, 2016, a revised Memorandum of Understanding was 

prepared that reflected the parties’ agreement that RAZUKI and RAZUKI INVESTMENTS 

would compensate HARCOURT the sum of $1,500,000.00 if the CUP were required to be 

surrendered.  

38. On or around October 17, 2016, escrow on the Property closed, and the deal 

between RAKUZI INVESTMENTS and High Sierra was finalized.  However, on information and 

belief, Defendants HENDERSON, RAZUKI, and RAZUKI INVESTMENTS conspired together 

to cause the release of the contingencies in the Commercial Property Purchase Agreement and 

Escrow Agreement that conferred benefits to SDPCC, including but not limited to the agreement 

that escrow was contingent upon the execution of the operating agreement and promissory note 
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with SDPCC, without the approval of Plaintiffs. 

39. On or around October 17, 2016, following the close of the aforementioned deal, 

HENDERSON sent an email to Plaintiffs, which acknowledged that he knew there was “some 

concern about the operating agreements not being executed.”  However, HENDERSON further 

represented that he had spoken with RAZUKI, and that RAZUKI was “excited about moving 

forward as a team,” and that RAZUKI was available on October 18, 2016 “to sign the operating 

agreements and align ourselves.” 

40. Just minutes after HENDERSON sent his email on October 17, 2016, RAZUKI 

replied all to HENDERSON’s email, and RAZUKI thanked everyone “for all the work that 

everyone put to close this deal[.]”  RAZUKI further stated that he was “very excited about what 

happened today,” but also apologized for having a “very busy day.”  RAZUKI concluded his 

email by stating that he would be “available around 2 p.m.” the following day.  

41. On or around October 18, 2016, the grant deed reflecting the transfer of the 

Property to Defendant RAZUKI INVESTMENTS LLC was recorded with the San Diego County 

Recorder.  On information and belief, the Property has since been transferred to AMERICAN 

LENDING and/or SAN DIEGO UNITED. 

42. On information and belief, following the transfer of the Property, Defendants 

RAZUKI and RAZUKI INVESTMENTS directed, authorized and/or ratified a representative 

and/or agent to take the following actions without the knowledge or consent of Plaintiffs: (i) 

contact the San Diego Development Services Department; (ii) falsely claim that the representative 

and/or agent represented Defendants RAZUKI and RAZUKI INVESTMENTS and Plaintiff 

SDPCC; and (iii) request that the cooperative identified on the city permit be changed to 

BALBOA AVE and that the responsible person name be changed to NINUS MALAN.  On 

information and belief, the city permit was then modified to indicate that BALBOA AVE was 

affiliated with the MMCC at the Property.  

43. Moreover, despite the parties’ agreements, as well as the various representations 

made by Defendants RAZUKI and RAZUKI INVESTMENTS, RAZUKI and RAZUKI 
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INVESTMENTS: (i) failed to comply with the terms of the Lease; (ii) failed to execute a joint 

venture and/or partnership agreement, operating agreement, and/or promissory note concerning 

the MMCC; (iii) falsely misrepresented to third parties that their $800,000.00 purchase of the 

Property included the rights to operate an MMCC on the Property; and (iv) interfered with 

Plaintiff SDPCC’s rights concerning the Property and CUP. 

44.  On information and belief, in or around April 2017, Defendants RAZUKI, 

RAZUKI INVESTMENTS, MALAN, BALBOA AVE, AMERICAN LENDING, and SAN 

DIEGO UNITED opened a medical marijuana dispensary at the Property, pursuant to the rights 

granted by CUP No. 1296130, under the name BALBOA AVE.  Furthermore, on information and 

belief, in or around May 2017, a legal dispute arose between Defendants RAZUKI, RAZUKI 

INVESTMENTS, MALAN, BALBOA AVE, AMERICAN LENDING, and SAN DIEGO 

UNITED on the one hand, and the HOA on the other hand, concerning the Property, and this 

dispute may result in the surrender of the CUP. 

FIRST CAUSE OF ACTION 

BREACH OF JOINT VENTURE AGREEMENT  

(Plaintiff HARCOURT Against Defendant RAZUKI) 

45. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

46. Plaintiff HARCOURT and Defendant RAZUKI entered into an oral joint venture 

agreement in or around August 2016, in which Defendant RAZUKI agreed to form a joint venture 

and/or partnership with HARCOURT. The parties further agreed that a be-formed-company 

would provide business services to SDPCC, that RAZUKI’s contribution would be based upon 

his capitalization of the company, and that RAZUKI would bear the sole financial responsibility 

for the plans, permits, tenant improvements, general contractor, and all legal expenses, inventory, 

operating expenses, reserves, fees, and all other costs associated with the operation and 

management of the MMCC located at the Property. 

47. At all relevant times, Plaintiff HARCOURT either had performed or was ready, 



 

12 
COMPLAINT 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

willing and able to perform all conditions, covenants and promises required of him in accordance 

with the terms of the joint venture agreement. 

48. Defendant RAZUKI breached the joint venture agreement. 

49. As a direct and proximate result of the material breaches of the terms of the joint 

venture agreement by RAZUKI, Plaintiff HARCOURT has suffered, and continue to suffer, 

substantial monetary damages in an amount according to proof at time of trial. 

SECOND CAUSE OF ACTION 

BREACH OF LEASE AGREEMENT  

(Plaintiff SDPCC Against Defendant RAZUKI INVESTMENTS) 

50. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

51. Plaintiff SDPCC and Defendant RAZUKI INVESTMENTS entered into a written 

Lease in or around August 18, 2016.  Pursuant to the terms of the Lease, tenant SDPCC is entitled 

to the exclusive and undisturbed enjoyment of the Property from October 1, 2016 to October 1, 

2020, and SDPCC also has the option to extend the terms of the lease by five (5) years. 

52. At all relevant times, Plaintiff SDPCC either had performed or was ready, willing 

and able to perform all conditions, covenants and promises required of it in accordance with the 

terms of the written lease agreement. 

53. RAZUKI INVESTMENTS breached the Lease by denying Plaintiff SDPCC entry 

to the Property and interfering with Plaintiff SDPCC’s right to occupy the Property as a tenant. 

54. As a direct and proximate result of the material breaches of the terms of the written 

lease agreement by RAZUKI INVESTMENTS, Plaintiff SDPCC has suffered, and continues to 

suffer, substantial monetary damages in an amount according to proof at time of trial. 

/// 

/// 

/// 

/// 
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THIRD CAUSE OF ACTION 

ANTICIPATORY BREACH OF ORAL AGREEMENT 

(Plaintiff HARCOURT Against Defendants RAZUKI and RAZUKI INVESTMENTS) 

55. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

56. Plaintiff HARCOURT and Defendant RAZUKI entered into an oral agreement in 

or around September 2016.  Pursuant to this agreement, RAZUKI and RAZUKI INVESTMENTS 

agreed that in exchange for Plaintiffs having to give up one of the four spots within the district 

that may be used to operate an MMCC, RAZUKI and RAZUKI INVESTMENTS would pay 

HARCOURT in the amount of $1,500,000.00. 

57. At all relevant times, Plaintiffs either had performed or were ready, willing and 

able to perform all conditions, covenants and promises required of him in accordance with the 

terms of the oral agreement. 

58. RAZUKI anticipatorily repudiated the oral agreement before performance was 

required by clearly and positively indicating, by words and/or conduct, that RAZUKI would not 

pay HARCOURT $1,500,000.00 should CUP No. 1296130 be surrendered or Plaintiffs were 

otherwise required to give up one of the four spots within the district that may be used to operate 

an MMCC due to a dispute with the HOA. 

59. As a direct and proximate result of the anticipatory breach of the terms of the oral 

agreement by RAZUKI, Plaintiff HARCOURT has suffered, and continue to suffer, substantial 

monetary damages in an amount according to proof at time of trial. 

FOURTH CAUSE OF ACTION 

BREACH OF THE IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING 

(Plaintiffs Against Defendants RAZUKI and RAZUKI INVESTMENTS) 

60. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

61. Under California law, there is implied in every contract a covenant by each party 
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not to do anything that will deprive the other parties thereto of the benefits of the contract.  This 

covenant not only imposes upon each contracting party the duty to refrain from doing anything 

which would render performance of the contract impossible by any act of his own, but also the 

duty to do everything that the contract presupposes that he will do to accomplish its purpose. 

62. Defendants RAZUKI and RAZUKI INVESTMENTS were at all times bound by 

such implied covenants of good faith and fair dealing. 

63. Defendants RAZUKI and RAZUKI INVESTMENTS’ conduct as alleged herein 

has unfairly interfered with the rights of Plaintiffs to receive the benefits of the joint venture 

agreement, the lease agreement, and the September 2016 oral agreement, and constitute a breach 

of the implied covenant of Good Faith and Fair Dealing. 

64. Moreover, Defendants RAZUKI and RAZUKI INVESTMENTS’ conduct as 

alleged herein, which injured Plaintiffs’ right to receive the benefits of the agreements, was in bad 

faith due to Defendants RAZUKI and RAZUKI INVESTMENS’ willful interference with and 

failure to cooperate with Plaintiffs in the performance of the contracts.   

65. As a direct and proximate result of Defendants RAZUKI and RAZUKI 

INVESTMENTS’ material breaches of the implied covenant of good faith and fair dealing 

inherent in the joint venture agreement, the lease agreement, and the September 2016 oral 

agreement, as alleged herein, Plaintiffs have suffered, and continue to suffer, substantial monetary 

damages in an amount to be proven at time of trial. 

FIFTH CAUSE OF ACTION 

BREACH OF CONTRACT WITH RESPECT TO A THIRD PARTY BENEFICIARY 

(Plaintiff SDPCC Against Defendants RAZUKI and RAZUKI INVESTMENTS) 

66. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

67. Defendant RAZUKI INVESTMENTS on the one hand, and High Sierra on the 

other hand, entered into a written Commercial Property Purchase Agreement on or around August 

22, 2016, and also entered into a written Escrow Agreement on or August 24, 2016.  
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68. Although Plaintiff SDPCC was not a party to either the August 22, 2016 

Commercial Property Purchase Agreement or the August 24, 2016 Escrow Agreement, Plaintiff 

SDPCC was an intended beneficiary of both agreements, in that the agreements provided for, 

among other things, the execution of an operating agreement and promissory note between 

SDPCC and San Diego Business Services Group, LLC, in which San Diego Business Services 

Group LLC would provide business services to SDPCC. 

69. Defendant RAZUKI INVESTMENTS breached these aforementioned agreements, 

and RAZUKI INVESTMENTS’ breaches deprived SDPCC from receiving the benefit of entering 

into a contractual and business relationship with San Diego Business Services Group, LLC. 

70. As a direct and proximate result of the material breaches of the terms of 

aforementioned agreements by RAZUKI INVESTMENTS, Plaintiff SDPCC has suffered, and 

continues to suffer, substantial monetary damages in an amount according to proof at time of trial. 

SIXTH CAUSE OF ACTION 

PROMISSORY ESTOPPEL 

(Plaintiffs Against Defendants RAZUKI and RAZUKI INVESTMENTS) 

71. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

72. Defendants RAZUKI and RAZUKI INVESTMENTS made a promise, which was 

clear and unambiguous in its terms.  

73. Plaintiffs relied upon the promise made by Defendants RAZUKI and RAZUKI 

INVESTMENTS, and Plaintiffs’ reliance was reasonable and foreseeable. 

74. Plaintiffs were injured because of their reliance upon the promise made by 

Defendants RAZUKI and RAZUKI INVESTMENTS in an amount to be determined according to 

proof at Trial. 

/// 

/// 

/// 
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SEVENTH CAUSE OF ACTION 

FALSE PROMISE 

(Plaintiffs Against Defendants RAZUKI and RAZUKI INVESTMENTS) 

75. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

76. Defendants RAZUKI and RAZUKI INVESTMENTS made a promise to Plaintiffs, 

and this promise was important to the transaction. 

77. Defendants RAZUKI and RAZUKI INVESTMENTS did not intend to perform 

this promise when they made it.  

78. Defendants RAZUKI and RAZUKI INVESTMENTS intended that Plaintiffs rely 

on this promise, and Plaintiffs reasonably relied on Defendants RAZUKI and RAZUKI 

INVESTMENTS’ promise. 

79. Defendants RAZUKI and RAZUKI INVESTMENTS did not perform the 

promised act. 

80. Plaintiffs were harmed, and Plaintiffs’ reliance on Defendants RAZUKI and 

RAZUKI INVESTMENTS’ promise was a substantial factor in causing Plaintiffs’ harm. 

81. Plaintiffs have been damaged in amount to be determined according to proof at 

Trial. 

EIGHTH CAUSE OF ACTION 

FRAUD  

(Plaintiffs Against Defendants RAZUKI, RAZUKI INVESTMENTS, and HENDERSON) 

82. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

83. Defendants RAZUKI, RAZUKI INVESTMENTS, and HENDERSON represented 

to Plaintiffs that certain important facts were true – namely, that RAZUKI and RAZUKI 

INVESTMENTS would “move together as a team” with Plaintiffs, and that RAZUKI would sign 

the operating agreement between San Diego Business Services Group, LLC and SDPCC. 
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84. Defendants RAZUKI, RAZUKI INVESTMENTS, and HENDERSON, and each 

of them, knew that these representations were false when they made them and/or made these 

representations recklessly and without regard for the truth. 

85. Defendants RAZUKI, RAZUKI INVESTMENTS, and HENDERSON intended 

that Plaintiff rely upon these representations, and Plaintiffs reasonably relied on these 

representations. 

86. Plaintiffs were harmed, and Plaintiffs’ reliance on Defendants RAZUKI, RAZUKI 

INVESTMENTS, and HENDERSON’s representations were a substantial factor in causing them 

harm. 

NINTH CAUSE OF ACTION 

INTENTIONAL INTERFERENCE WITH CONTRACTUAL RELATIONS 

(Plaintiffs Against Defendants HENDERSON, MALAN, BALBOA AVE, AMERICAN 

LENDING, and SAN DIEGO UNITED) 

87. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

88. There were oral agreements between Plaintiff HARCOURT and Defendant 

RAZUKI, as well as a written Lease between Plaintiff SDPCC and Defendant RAZUKI 

INVESTMENTS. 

89. Defendants HENDERSON, MALAN, BALBOA AVE, AMERICAN LENDING, 

and SAN DIEGO UNITED knew of these agreements. 

90. Defendants HENDERSON, MALAN, BALBOA AVE, AMERICAN LENDING, 

and SAN DIEGO UNITED intended to disrupt the performance of these contracts. 

91. Defendants HENDERSON, MALAN, BALBOA AVE, AMERICAN LENDING, 

and SAN DIEGO UNITED’s conduct prevented performance, or made performance more 

expensive or difficult. 

92. Plaintiffs were harmed, and Defendants HENDERSON, MALAN, BALBOA 

AVE, AMERICAN LENDING, and SAN DIEGO UNITED’s conduct was a substantial factor in 
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causing Plaintiffs’ harm. 

TENTH CAUSE OF ACTION 

INTERFERENCE WITH PROSPECTIVE ECONOMIC ADVANTAGES 

(Plaintiff SDPCC Against Defendants RAZUKI, RAZUKI INVESTMENTS, MALAN, 

BALBOA AVE, HENDERSON, SAN DIEGO UNITED and AMERICAN LENDING) 

93. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

94. Plaintiff SDPCC and various medical marijuana patients, distributors, cultivators, 

and/or manufacturers were in economic relationships that probably would have resulted in an 

economic benefit to SDPCC. 

95. Defendants, and each of them, knew of these relationships. 

96. Defendants intended to disrupt these relationships, or in the alternative, knew or 

should have known that these relationships would have been disrupted if they failed to act with 

reasonable care. 

97. Defendants, and each of them, engaged in wrongful conduct through, among other 

things, fraud and interference with contractual relations. 

98. Plaintiff SDPCC’s relationships were disrupted. 

99. Plaintiff SDPCC was harmed, and Defendants’ wrongful conduct was a substantial 

factor in causing Plaintiff SDPCC’s harm. 

ELEVENTH CAUSE OF ACTION 

BREACH OF FIDUCIARY DUTY  

(Plaintiff HARCOURT Against Defendant RAZUKI) 

100. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

101. Plaintiff HARCOURT is informed and believes and based thereon alleges that, at 

all times material hereto, HARCOURT and RAZUKI were in a joint venture with each other, as 
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there was an undertaking by HARCOURT and RAZUKI to carry out a single business enterprise 

jointly for profit. 

102. Plaintiff HARCOURT is informed and believes and based thereon alleges that, at 

all times material hereto, a fiduciary relationship existed between HARCOURT and RAZUKI 

pursuant to which RAZUKI owed HARCOURT a fiduciary duty to act at all times honestly, 

loyally, with the utmost good faith and in HARCOURT’s best interests in that HARCOURT and 

RAZUKI’s relationship was founded on trust and confidence, and HARCOURT knowingly 

undertook to act on behalf of and for the benefit of the joint venture between HARCOURT and 

RAZUKI.  

103. Plaintiff HARCOURT is informed and believes and based thereon alleges that 

RAZUKI breached his fiduciary duty owed to HARCOURT.   

104. As a direct and proximate result of these breaches, Plaintiff HARCOURT has been 

damaged in amount to be determined according to proof at Trial. 

105. RAZUKI acted with malice and with a conscious disregard for Plaintiff 

HARCOURT’s rights and interests in connection with the acts described herein.  Plaintiff 

HARCOURT is therefore entitled to an award of punitive damages to punish Defendant 

RAZUKI's wrongful conduct and deter future conduct. 

TWELFTH CAUSE OF ACTION 

CIVIL CONSPIRACY 

(Plaintiffs Against All Defendants) 

106. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

107. Defendants HENDERSON, MALAN, BALBOA AVE, AMERICAN LENDING, 

SAN DIEGO UNITED, and CALIFORNIA CANNABIS GROUP were aware that RAZUKI and 

RAZUKI INVESTMENTS planned to engage in wrongful acts directed towards Plaintiff, 

including (i) causing Plaintiffs to rely upon various misrepresentations and false promises and (ii) 

breaching the oral and written agreements entered into with Plaintiffs, such that an MMCC would 
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operate at the Property without Plaintiffs’ involvement.  

108. Defendants HENDERSON, MALAN, BALBOA AVE, AMERICAN LENDING, 

SAN DIEGO UNITED, and CALIFORNIA CANNABIS GROUP agreed with RAZUKI and 

RAZUKI INVESTMENTS, and intended that these aforementioned wrongful acts be committed.  

THIRTEENTH CAUSE OF ACTION 

DECLARATORY RELIEF 

(Plaintiff SDPCC Against Defendants RAZUKI, RAZUKI INVESTMENTS, MALAN, 

BALBOA AVE, SAN DIEGO UNITED and AMERICAN LENDING) 

109. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

110. An actual dispute and controversy has arisen between Plaintiff SDPCC, on the one 

hand, and Defendants RAZUKI, RAZUKI INVESTMENTS, MALAN, BALBOA AVE, SAN 

DIEGO UNITED and AMERICAN LENDING, on the other, concerning their rights and duties 

with respect to the Lease.  Plaintiff SDPCC contends that it has the exclusive right to occupy and 

enjoy the Property and operate an MMCC on the Property.  Defendants RAZUKI, RAZUKI 

INVESTMENTS, MALAN, BALBOA AVE, SAN DIEGO UNITED and AMERICAN 

LENDING claim that they have the right to enter and permanently occupy the Property for their 

own benefit, and/or evict or otherwise restrict Plaintiff SDPCC from entering the Property and 

operating an MMCC on the Property. 

111. Plaintiffs seeks a declaration of its rights and duties and Defendants RAZUKI, 

RAZUKI INVESTMENTS, MALAN, BALBOA AVE, SAN DIEGO UNITED and AMERICAN 

LENDING’s rights and duties and specifically seeks a declaration that, Plaintiff SDPCC is 

entitled to the exclusive use and benefit of the Property during the terms of the Lease. 

112. A judicial declaration is necessary and appropriate at this time, and under the 

circumstances, because if Plaintiffs are correct, Plaintiffs are entitled to all benefits and rights 

arising out of the Lease.  For these reasons, it is appropriate for this Court to declare the rights and 

obligations of the parties with respect to the issues described above. 
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FOURTEENTH CAUSE OF ACTION 

INJUNCTIVE RELIEF  

(Plaintiffs Against Defendants RAZUKI, RAZUKI INVESTMENTS, MALAN, BALBOA 

AVE, SAN DIEGO UNITED and AMERICAN LENDING) 

113. Plaintiffs incorporate by reference and re-allege each and every allegation 

contained in paragraphs 1 through 44 of this Complaint as though fully set forth herein. 

114. Plaintiffs are informed and believe and thereon allege that the actions and conduct 

of Defendants RAZUKI, RAZUKI INVESTMENTS, MALAN, BALBOA AVE, SAN DIEGO 

UNITED and AMERICAN LENDING, and each of them, as alleged herein, has caused, and 

threatens to cause, irreparable harm and injury to Plaintiffs inasmuch as Defendants, and each of 

them, continue to interfere with Plaintiff SDPCC’s exclusive use and benefit of the Property 

during the terms of the Lease by preventing Plaintiff SDPCC from entering and/or occupying the 

Property, thereby preventing Plaintiff SDPCC from operating an MMCC on the Property. 

115. The conduct of Defendants RAZUKI, RAZUKI INVESTMENTS, MALAN, 

BALBOA AVE, SAN DIEGO UNITED and AMERICAN LENDING, and each of them, unless 

enjoined and restrained by order of this Court, will cause great and irreparable injury to Plaintiff 

SDPCC inasmuch as Defendants, and each of them, contend that they have the right to restrict 

and/or deny Plaintiff SDPCC’s access to the Property. 

116. Plaintiff SDPCC has no adequate remedy at law for the injuries currently being 

suffered and/or which will be suffered, as it is, or will be, virtually impossible for Plaintiff to 

determine the precise amount of damages it will suffer if Defendants, and each of them, are not 

enjoined or restrained from interfering with Plaintiff SDPCC’s exclusive use and benefit of the 

Property. 

117. Plaintiffs also has no adequate remedy at law in that, without an injunction by the 

Court, preventing Defendants, and each of them, from further interfering with Plaintiff SDPCC’s 

exclusive use and benefit of the Property, which includes operating an MMCC on the Property, 

the injury to Plaintiffs will continue indefinitely causing future losses and damages. 
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118. As a result of the foregoing acts and conduct, Plaintiffs requests that the Court 

enter a preliminary injunction and, thereafter, a permanent injunction, enjoining Defendants 

RAZUKI, RAZUKI INVESTMENTS, MALAN, BALBOA AVE, SAN DIEGO UNITED and 

AMERICAN LENDING, and each of them, and their agents, servants, employees, 

representatives, assigns, and all persons acting in concert with them, from directly or indirectly 

interfering with Plaintiff SDPCC’s exclusive use and benefit of the Property during the terms of 

the Lease. 

PRAYER 

WHEREFORE, Plaintiffs SDPCC and HARCOURT pray for judgment against 

Defendants, and each of them, as follows: 

AS TO THE FIRST CAUSE OF ACTION FOR BREACH OF JOINT VENTURE 

AGREEMENT 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein; and 

3. For such other and further relief as the Court deems just and proper. 

AS TO THE SECOND CAUSE OF ACTION FOR BREACH OF LEASE AGREEMENT 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein; and 

3. For such other and further relief as the Court deems just and proper. 

AS TO THE THIRD CAUSE OF ACTION FOR ANTICIPATORY BREACH OF ORAL 

CONTRACT 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein; and 

3. For such other and further relief as the Court deems just and proper. 
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AS TO THE FOURTH CAUSE OF ACTION FOR BREACH OF THE IMPLIED 

COVENANT OF GOOD FAITH AND FAIR DEALING 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein; and 

3. For such other and further relief as the Court deems just and proper. 

AS TO THE FIFTH CAUSE OF ACTION FOR BREACH OF CONTRACT WITH 

RESPECT TO A THIRD PARTY BENEFICIARY 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein; and 

3. For such other and further relief as the Court deems just and proper. 

AS TO THE SIXTH CAUSE OF ACTION FOR PROMISSORY ESTOPPEL 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein; and 

3. For such other and further relief as the Court deems just and proper. 

AS TO THE SEVENTH CAUSE OF ACTION FOR FALSE PROMISE 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein;  

3. For punitive and exemplary damages; and 

4. For such other and further relief as the Court deems just and proper. 

AS TO THE EIGHTH CAUSE OF ACTION FOR FRAUD 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein;  
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3. For punitive and exemplary damages; and 

4. For such other and further relief as the Court deems just and proper. 

AS TO THE NINTH CAUSE OF ACTION FOR INTENTIONAL INTERFERENCE 

WITH CONTRACTUAL RELATIONS 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

2. For costs of suit incurred herein;  

3. For punitive and exemplary damages; and 

4. For such other and further relief as the Court deems just and proper. 

AS TO THE TENTH CAUSE OF ACTION FOR INTERFERENCE WITH 

PROSPECTIVE ECONOMIC RELATIONSHIP 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial; 

1. For costs of suit incurred herein;  

2. For punitive and exemplary damages; and 

3. For such other and further relief as the Court deems just and proper. 

AS TO THE ELEVENTH CAUSE OF ACTION FOR BREACH OF  

FIDUCIARY DUTY 

2. For consequential and incidental damages and prejudgment interest according to 

proof at trial. 

3. For punitive and exemplary damages; 

4. For costs of suit incurred herein; and 

5. For such other and further relief as the Court deems just and proper. 

AS TO THE TWELFTH CAUSE OF ACTION FOR CIVIL CONSPIRACY 

1. For consequential and incidental damages and prejudgment interest according to 

proof at trial. 

2. For costs of suit incurred herein; and 
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3. For such other and further relief as the Court deems just and proper.

AS TO THE THIRTEENTH CAUSE OF ACTION FOR DECLARATORY RELIEF 

1. For a declaration of Plaintiffs’ rights and duties and Defendants’ rights and duties,

and Plaintiffs specifically seeks a declaration that during the terms of the Lease, Plaintiff SDPCC 

is entitled to the exclusive use and benefit of the Property. 

AS TO THE FOURTEENTH CAUSE OF ACTION FOR INJUNCTIVE RELIEF 

1. An injunction preliminary and then permanently enjoining Defendants, and each of

them and their agents, servants, employees, representatives, assigns, and all persons acting in 

concert with them, from directly or indirectly interfering with Plaintiff SDPCC’s exclusive use 

and benefit of the Property during the terms of the Lease. 

AS TO ALL CAUSES OF ACTION 

1. For interest as may be provided by law;

2. For costs of suit incurred herein, and

3. For such other and further relief as the Court deems just and proper.

DATED:  June 7, 2017 MESSNER REEVES LLP 

By:______________________________ 
NIMA DAROUIAN 
Attorneys for Plaintiffs, 
SAN DIEGO PATIENTS COOPERATIVE 
CORPORATION, INC., and BRADFORD 
HARCOURT 
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DEMAND FOR JURY TRIAL 

Plaintiffs demand a jury trial on all claims and matters which it is entitled to a trial by jury. 

DATED:  June 7, 2017 MESSNER REEVES LLP 

By:______________________________ 
NIMA DAROUIAN 
Attorneys for Plaintiffs, 
SAN DIEGO PATIENTS COOPERATIVE 
CORPORATION, INC., and BRADFORD 
HARCOURT 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DMSION 

SALAM RAWKI, an individual, 

Plaintiff, 

v. 

NINUS MALAN, an individual; MONARCH 
MANAGEMENT CONSULTING INC. a 
California corporation; SAN DIEGO 
UNIT D HOLDING GROUP, LLC, a 
California limited liability company· FLIP 
MANAGEMENT, LLC, a California limited 
liability company; MIRA ESTE 
PROPERTIES, LLC, a California limited 
liability company; ROSELLE PROPERTIES, 
LLC, a California limited liability company· 
and DOES l-100, inclusive, 

Defendants, 

CASE NO. 37-2018-00034229-C U-B C-CTL 

COMPLAINT FOR DAMAGES FOR: 

(1) BREACH OF CONTRACT 
(2) BREACH OF IMPLIED 

COVENANT OF GOOD FAITH 
AND FAIR DEALING 

(3) BREACH OF ORAL 
AGREEMENT 

(4) BREACH OF FIDUCIARY 
DUTY 

(5) FRAUD AND DECEIT 
(6) MONEY HAD AND RECEIVED 
(7) CONVERSION 
(8) ACCOUNTING 
(9) APPOINTMENT OF 

RECEIVER 
(10) INJUNCTIVE RELIEF 
(11) DECLARATORY RELIEF 
(12) CONSTRUCTIVE TRUST 
(13) DISSOLUTION 

DEMAND FOR JURY TRIAL 

COMPLAJNT FOR DAMAGES 
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Plaintiff SALAM RAZUKI complains and alleges as follows: 

I. 
INTRODUCTION 

1. For years, Salam Razuki ("Razuki") and Ninus Malan ("Malan") engaged in numerous 

4 business dealings and property investments. The two entered into ce1tain oral agreements whereby 

5 Razuki would provide the initial cash investment to purchase a certain asset while Malan would manage 

6 the assets. The parties agreed that after reimbursing the initial investment to Razuki, Razuki would be 

7 entitled to seventy-five percent (75%) of the profits & losses of that particular asset and Malan would 

8 be entitled to twenty-five percent (25%) of said profits & losses. Unf01tunately1 due to Malan's refusal 

9 to be completely forthcoming with the Partnership Assets (as defined below in Section III), this oral 

10 agreement became untenable and disputes arose. Instead of litigating the matter,, Razuki and Malan 

11 decided to enter into .an Agreement of Compromise, Settlement and Mutual General Release (referred 

12 to herein as the "Settlement Agreement") to memorialize their prior oral agreements and to describe 

additional duties and obligations for each of them. Under the Settlement Agreement, Razuki and Malan 
13 

agreed to transfer all Partnership Assets into one entity, RM Property Holdings, LLC ("RM Holdings") 
14 

15 

16 

17 

18 

which was formed for that particular business purpose. After recuperating any initial investments 

related to the Partnership Assets, Razuki would be entitled to seventy-five percent (75%) of the profits 

& losses of RM Holdings and Malan would be entitled to twenty-five percent (25%) of the profits & 

losses of RM Holdings. 

2. Even with the Settlement Agreement in place and RM Holdings formed, Malan 

19 continued to deceive Razulci and manipulate the Partnership Assets for his own gain. Shortly after the 

20 Settlement Agreement was signed, Malan began negotiations to sell some of the Partnership Assets 

21 while they were still under his name. During these sale negotiations, Malan never informed the potential 

22 buyer of Razuki's interest in the Partnership Assets. Based on information and belief, Malan 

23 intentionally stole and/or redirect revenue from the Paitnership Assets to a new entity owned by Malan 

24 (i.e. Monarch). Given Malan's blatant breach of the Settlement Agreement and his clear intentions to 

25 conceal the profits of the Partnership Assets, Razuki now brings this instant Complaint in order to 

26 enforce the terms of the Settlement Agreement and take control of his Partnership Assets. 
II. 

27 PARTIES AND JURISDICTION 

28 

2 
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1 3. Plaintiff SALAM RAZUKI ("Razuki") is an individual residing in the County of San 

2 Diego, State of California. 

3 4. Defendant NlNUS MALAN ("Malan") is an individual residing in the County of San 

4 Diego, State of California. 

5 5. Defendant MONARCH MANAGEMENT CONSULTING, INC. ("Monarch") 1s a 

6 
California corporation organized under the laws of the State of California. Monarch's principal place 

of business is in the County of San Diego, State of California. Razuki is informed and believes and 
7 

thereon alleges that Monarch has two shareholder, Chris Hakim (hereafter "Hakim") and Malan who 
8 

9 

10 

are also the officers and directors of said corporation. 

6. Defendant SAN DIEGO UNITED HOLDING GROUP, LLC ("SD United") is a 

California limited liability company organized under the laws of the State of California. SD United' s 
11 

principal place of business is in the in the County of San Diego, State of California. 
12 7. Defendant FLIP MANAGEMENT, LLC ("Flip") is a California limited liability 
13 company organized under the 1aws of the State of California. Flip's principal place of business is in the 

14 in the County of San Diego, State of California. 

15 8. Defendant MIRA ESTE PROPERTIES, LLC ("Mira Este") is a California limited 

16 liability company organized under the laws of the State of California. Mira Este' s principal place of 

17 business is in the in the Cotmty of San Diego, State of California. 

18 9. Defendant ROSELLE PROPERTIES, LLC ("Roselle") is a California limited liability 

19 company organized under the laws of the State of California. Roselle's principal place of business is in 

20 the in the County of San Diego, State of California. 

21 10. The true names and capacities of defendants sued as DOES (the "DOE Defendants") are 

22 unlmown to Razuki and therefore are sued under such fictitious names. Razuki is informed and believes, 

and based upon such information and belief alleges that defendants sued as DOES are in some manner 
23 

responsible for the acts and damages alleged. Razuki will amend this complaint when the true names 
24 

and capacities of such fictitiously named defendants are ascertained. 
25 

26 

27 

28 

11. Malan, Monarch, SD United, Flip, Mira Este, Roselle and DOE Defendants are 

collectively refened to as "Defendants" hereinafter 

12. Razuki is informed and believes, and thereon a1leges that at all times mentioned 

3 
COMPLAINT FOR DAMAGES 



1 Defendants were acting as the agent, employee, attorney, accountant, and/or representative of each other 

2 and within the scope of the above-mentioned agency, employment, relationship, and/or representation. 

3 In doing the acts alleged, each defendant was acting with the full authority and consent of each other 

4 defendant. 

5 13. Razuki is informed and believes and thereon alleges that some of the corporations, 

6 limited liability companies, and entities named as defendants herein including, but not limited to, 

Monarch, SD United, Flip, Mira Este, Roselle, and DOES 1 through 100, (hereinafter occasionally 
7 

collectively referred to as the "Alter Ego Entities"), and each of them, were at all times relevant the alter 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ego of Malan (hereinafter occasionally collectively referred to as the "Individual Defendants") by reason 

of the following: 

a. Razuki is informed and believes and thereon alleges that said Individual Defendants, 

at all times herein mentioned, dominated, influenced, and controlled each of the Alter 

Ego Entities and the officers thereof as well as the business, property, and affairs of 

each of said corporations. 

b. Razuki is informed and believes and thereon alleges that, at all times herein 

mentioned, there existed and now exists a unity of interest and ownership between 

said Individual Defendants and each of the Alter Ego Entities; the individuality and 

separateness of said Individual Defendants and each of the Alter Ego Entities have 

ceased. 

c. Razuki is informed and believes and thereon alleges that, at all times since the 

incorporation of each, each Alter Ego Entities has been and now is a mere shell and 

naked framework which said Individual Defendants used as a conduit for the conduct 

of their personal business, property and affairs. 

d. Razuk:i is informed and believes and thereon alleges that, at all times herein 

mentioned, each of the Alter Ego Entities was created and continued pursuant to a 

fraudulent plan, scheme and device conceived and operated by said Individual 

Defendants, whereby the income, revenue and profits of each of the Alter Ego 

Entities were diverted by said Individual Defendants to themselves. 

e. Razuki is informed and believes and thereon alleges that, at all times herein 

4 
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11 

12 

mentioned, each of the Alter Ego Entities was organized by said Individual 

Defendants as a device to avoid individual liability and for the purpose of substituting 

financially irresponsible corporations in the place and stead of said Individual 

Defendants, and each of them, and accordingly, each Alter Ego Entities was formed 

with capitalization totally inadequate for the business in which said entities was 

engaged. 

f. By virtue of the foregoing, adherence to the fiction of the separate corporate 

existence of each of the Alter Ego Entities would, under the circumstances, sanction 

a fraud and promote injustice in that Razuki would be unable to realize upon any 

judgment in his favor. 

14. Jurisdiction is proper with the above-entitled Comt as all pait ies are residents of this 

county and any contract/agreement that is the subject of this action was entered into in this jurisdiction 

and was to be performed entirely within the jurisdiction of this Court. 
13 III. 

GENERAL ALLEGATIONS 
14 

15. Since 2016, azuki and Malan have engaged in numerous business dealings relating to 
15 

property investments in San Diego County. The oral agreements between Razuki and Malan was 
16 simple: Razuki would rovide the initial investment to purchase the property and Malan would manage 
17 the property (e.g. ensure upkeep a11d acquire tenants). After Razuki was paid back for his initial 

l8 investment, Razuki would receive seventy-five percent (75%) of any profits while Mala.11 would receive 

19 twenty-five percent (25%) of any profits. 

20 16. Under this oral agreement, Razuki trusted Malan to [Erovide proper accounting of the 

21 rnvenue generated from the various properties and provide him with the agreed upon profit split. 

22 17. 

23 indirectly, 

24 

25 

26 

27 

28 

Over the years, Razuki and Malan /have ac uired the following • nterests, directly or 

(the "Pa1tnershi Assets") in the following businesses and/or entities: 

a. One hundred percent (100%) interest in SD United. SD United owns real property 

located at 8859 Balboa Avenue, Suites A-E, 8861 IBalboa Avenue, Suite B, and 8863 

!Balboa A venue, Suite IE. [Razuki and Malan own, directly or indirectly, a marijuana 

retail business located at 8861 }3alboa Avenue and 8863 Balboa Avenue. Razuki 

provided all the 'nitial monetary investment for SD United. However, on paper, 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 [ 8. 

Malan owned a one-hundred percent (100%) ffi and to SD United. 

b. One hundred percent (100%) interest in Flip. Flip served as the operating entity for 

Razuki and Malan' s marijuana retail businesses located at 8861 Balboa Avenue and 

8863 Balboa Avenue. Razuki provided all the initial monetary investment for this 

business. On paper, Malan owned a one-hundred percent (100%) in Flip. 

c. Fifty percent (50%) interest in Mira Este. Mira Este owns real property located at 

9212 Mira Este Court, San Diego, CA 92126. Razuki and Malan own, directly or 

indirectly, a marijuana distribution and manufacturing business located at 9219 Mira 

Este Court. Razuki provided fifty percent (50%) of the initial monetary investment 

for Mira Este. On paper, Malan owns a fifty percent (50%) ownership interest in 

Mira Este. 

d. Fifty percent (50%) interest in Roselle. Roselle owns real property located at 10685 

Roselle Street, San Diego, CA 92121. Razuki and Malan own, directly or indirectly, 

a marijuana cultivation business located at 10685 Roselle Street. Razuki provided 

fifty percent (50%) of the initial monetary investment for Roselle. On paper, Malan 

owns a fifty percent (50%) ownership interest in Roselle. 

e. A twenty percent (20%) interest in Sunrise Property Investments, LLC ("Sunrise"). 

Sumise owns real property located at 3385 Sunrise Street, San Diego, CA 92102. 

f. A twenty-seven percent (27%) in Super 5 Consulting Group, LLC ("Super 5"). uper 

5 is the operator of a marijuana dispensary located at 3385 Sunrise Street an Diego, 

CA 92102. 

For all the Partnershi Assets, regardless of the aperwork, Razuki and Malan had an 

oral agreement that after recu erating the initial investments, Razuki would share !!] seventy-five 
22 

percent (75%) of the profit & losses and Malan would share in twenty-five percent (25%) of the profits 
23 

24 

25 

26 

27 

28 

& losses. 

19. For Mira Este and Roselle, Hakim provided fifty percent (50%) of the initial investment 

and owns a fifty percent (50%) ownership in Mira Este and Roselle. 

20. SD United, Flip, Mira Este, and Roselle are all entities involved in Razuki and Malan's 

marijuana operations. The marijuana operations were structured as such: 
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21. 

a. California Cannabis Group (a non-profit entity where Malan serves as President and 

CEO), and Devilish Delights, Inc. (a non-profit entity where Malan serves as 

President and CEO) are the license holders for the marijuana operations. 

b. Flip served as the operator for the marijuana operations. 

c. SD United, Mira Este, and Roselle are the property owners for the physical location 

of the businesses and held the Conditional Use Permits (CUPs) for the marijuana 

operations. 

IUnder this structure) Razuki believed all revenue and profits from t e mar1Juana 

operations would be de osited into accounts owned by either SD United, lip, ll\1ira Este, or Roselle. 

A. Dispute Regarding the Partnership Assets 

22. Unfmiunately, this oral agreement was untenable. The agreement provided Malan 

would maintain proper records of all the profits & losses from the businesses, which was not done. 

23. Additional problems arose. In early 2017, Mira Este required capital for building 
13 renovations. Malan, as the prope1ty manager, approached The Loan Company of San Diego, LP to 
14 acquire a hard money loan for approximatley one million dollars ($1,000,000). Mira Este was the 

15 named borrower on the loan and Razuki signed on as the guarantor of the loan. Razuki provided 

16 additional property (property that was solely owned by Razuki) for collateral on the loan. 

17 

18 

24. 

25. 

Because Razuki agreed to be guarantor and provided collateral, the loan was approved. 

However, shortly after the funds were deposited into Mira Este's account, Malan 

19 intended and did take $390,000 of the new ftmds for his personal use. 

20 

21 

22 

26. 

B. 

27. 

To date, the funds Malan withdrew from Mira Este's account have not been repaid. 

The Settlement Agreement 

In order to memorialize the oral agreement and resolve any ambiguities in Razuki and 

Malan's business relationship, Razuki and Malan decided to enter into the Settlement Agreement. A 
23 

copy of the Settlement Agreement is attached to this Complaint as Exhibit A. 
24 

25 

26 

27 

28 

28. The Settlement Agreement had three central components: 

a. Razuki and Malan would transfer all the Prutnership Assets into a newly created 

entity, RM Holdings within thirty (30) days; 

b. Razuki and Malan would work together to calculate Razuki's cash investments 
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29. 

C. 

related to Partnership Assets within thirty (30) days; and, 

c. After recuperating any initial cash investments, Razuki would receive seventy-five 

(75%) of the profits &loses of RM Holdings and Malan would receive twenty-five 

percent (25%) of the profits & loses of RM Holdings. This would essentially 

formalize the prior oral agreement Razuki and Malan had with respect to all their 

previous dealings regarding the Partnership Assets. 

Razuki and Malan signed the Settlement Agreement on November 9, 2017. 

Malan's Refusal to Perform on the Settlement Agreement and Fraudulent Conduct 

30. Even after signing the Settlement Agreement, problems continued. After the thirty-day 

deadline to transfer Partnership Assets to RM Holdings had passed, Malan requested additional time to 

perform an accounting of the Partnership Assets. 

31. Malan also made changes relating to the marijuana operations. Starting around late 2017, 

Malan contracted SoCal Building Ventures, LLC ("SoCal Building") to serve as the new operator for 
13 the marijuana operations located at SD United, Mira Este, and Roselle. 
14 32. Under the terms of the contract with SoCal Building, SoCal Building would retain all 

15 revenue from the marijuana business. SoCal would then pay a monthly guaranteed payment to Monarch 

16 for the opportunity to manage and profit from the marijuana business. Despite this contract that required 

17 payment to Monarch, Malan informed Razuki that monthly guaranteed payment would be deposited 

18 into either SD United, Flip, Mira Este, or Roselle. 

19 33. The contract with SoCal Building also entitled SoCal Building to an option to purchase 

20 a fifty percent (50%) interest in SD United, Mira Este, and Roselle. 

21 34. Starting around January 2018, Malan and his counsel, David Jarvis, represented that 

22 Malan was close to completing the sale of SD United, Mira Este, and Roselle to SoCal Building. Malan 

and his counsel represented that transferring the properties to RM Holdings prior to the sale would make 
23 

the deal "messy" and risk SoCal Building pulling out. 
24 

25 

26 

27 

28 

3 5. Based on these representations, Razuki tmsted Malan and agreed to extend the time in 

which the parties were required to transfer all Palinership Assets to RM Holdings. Between January 

2018 to May 2018, Malan consistently ensured Razuki that he was negotiating the sale and intended to 

split the assets 75/25. 

8 
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1 36. While waiting for the sale to SoCal Building to be completed, Razuki requested 

2 information regarding the current cash flow for SD United, Flip, Mira Este, and Roselle. Malan 

3 informed Razuki that SD United, Flip, Mira Este, and Roselle were not producing any profits and were 

4 just breaking even. When asked for accounting, Malan said he would provide the accounting but never 

5 did. 

6 
37. On or about the second week of May 2018, Razuki met with the owner of SoCal 

Building, Dean Bornstein. 
7 

8 

9 

10 

11 

12 

38. Mr. Bornstein informed Razuld that he was unaware of Flip. Rather, pursuant to the 

contract with Malan, SoCal Building deposited the monthly guarantee payment to Monarch. 

39. Malan never infonned Razuki of the existence of Monarch. Rather, Malan would 

consistently tell Razuki that revenue was being deposited to either SD United, Flip, Mira Este, or 

Roselle. 

40. Mr. Bornstein also confirmed that the business was thriving and producing a significant 
13 profit (directly contradicting what Malan told Razuki between January 2018 and May 2018). 
14 41. Mr. Bornstein was also unaware that Razuki had a substantial interest in SD United, Flipt 

15 Mira Este, and Roselle. Malan had concealed Razuki's involvement with the Partnership Assets and 

16 did not disclose the existence of RM Holdings to Mr. Bornstein. Rather, Mr. Bornstein believed he 

17 would be purchasing assets that solely belonged to Malan. 

18 42. After having discovered this, Razulci learned of Malan's true intention, which was to cut 

19 Razuld out of any deal to sell SD United, Flip, Mira Este, and Roselle to SoCal Building thereby 

20 avoiding paying Razuki 's his 75% share. 

21 43. Razuld is info1med and believes and thereon alleges that Malan intentionally concealed 

22 Razuki 's interest in SD United, Flip, Mira Este, and Roselle as a member of RM Holdings. 

23 
44. To date, Malan has never transferred any of the Partnership Assets to RM Holdings. Nor 

has Malan signed any supplemental written agreements that would promise the proceeds of the sale of 
24 

25 

26 

SD United, Flip, Mira Este, and Roselle to which Razuld was entitled. 

45. As part of Razuki's efforts to perform under the Settlement Agreement, Razuki deposited 

roughly twenty-four thousand dollars ($24,000.00) into a bank account owned by RM Holdings. On 
27 

July 9, 2018, Malan withdraw the funds without notifying Razuld and without stating any reason for 
28 
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1 doing so. Malan withdrew this money without obtaining consent from RM Holdings. 

2 46. Razuki is informed and believes and thereon alleges that Malan withdrew these funds 

3 from RM Holding for his personal use. 

4 

5 

6 

7 47. 

IV. 
CAUSES OF ACTION 

FIRST CAUSE OF ACTION 
Breach of Written Contract 

(Against Malan and DOES 1-100) 

Razuki realleges each and every paragraph of this Complaint as though fully set fmth 
8 here. 

9 

10 

48. 

49. 

Razuki and Malan voluntarily entered into the written Settlement Agreement. 

Razuki performed all duties required under the Settlement Agreement. Any duties 

11 Razuki may have failed to perform were excused either by circumstance or waived by Malan. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

50. 

51. 

The Settlement Agreement requires Malan to: 

a. transfer all the Partnership Assets into RM Holdings within thirty (30) days; 

b. to calculate Razuki's cash investments related to Partnership Assets within thirty 

(30) days; and 

c. reaffirm that after recuperating any initial cash investments, Razuki would receive 

seventy-five (75%) of the profits &losses of RM Holdings and Malan would receive 

twenty-five percent (25%) of the profits &losses of RM Holdings. 

Malan has breached the Settlement Agreement by, inter alia, failing to transfer the 

Partnership Assets to RM Holdings and by not providing an accounting of Razuki's initial cash 

investments into the Partnership Assets. Instead, Malan bas retained ownership of the Partnership 

Assets for his own personal benefit. Malan has also failed to provide an accounting of the monetary 
22 

investments made for the Partnership Assets and hid the Partnership Assets' profits from Razuki. 
23 52. As a direct and proximate cause ofMalan's breach of the Settlement Agreement, Razuki 
24 has suffered substantial compensatory, incidental, and consequential damages. 
25 

26 

27 

28 53. 

SECOND CAUSE OF ACTION 
Breach of the Implied Covenant of Good Faith and Fair Dealing 

(Against Malan and DOES 1-100) 

Razuki realleges each and every paragraph of this Complaint as though fully set fo11h 

]0 
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1 here. 

2 54. Razuki and Malan entered into the Settlement Agreement, which also created an implied 

3 covenant of good faith and fair dealing that the parties would not unfairly interfere with the rights of 

4 any other party. 

s 55. The Settlement Agreement entitled Razuki to a portion of the profits and revenue 

6 generated by the Partnership Assets pursuant to its terms. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

56. 

57. 

Malan has intentionally interfered with Razuki's right to these profits by, inter alia: 

a. creating Monarch, and diverting revenue away from RM Holding and toward 

Monarch; 

b. devaluing, taking and stealing the Partnership Assets (e.g. taking Mira Este's tenant 

in1provement fund for his personal use and the $24,000 from RM Holdings bank 

accmmt.); 

c. intentionally concealing Razuki' s interest in the Partnership Assets to third parties; 

d. intentionally lying about the profits generated from the Partnership Assets; and 

e. intentionally attempting to deny Razuki profits from the potential sale of the 

Partnership Assets. 

As a direct and proximate cause of Malan's breach of the implied covenant, Razuki has 

17 suffered substantial compensatory, incidental, and consequential damages. 

18 

19 

20 

21 here. 

22 

58. 

59. 

THIRD CAUSE OF ACTION 
Breach of Oral Agreement 

(Against Malan and DOES 1-100) 

Razuki realleges each and every paragraph of this Complaint as though fully set fmih 

Pleading in the alternative, if the Court finds that the Settlement Agreement is not 

23 enforceable, Razuki and Malan previously entered into a valid oral agreement regarding the ownership 

24 interest for all Partnership Assets. 

25 60. The oral agreement dictated that Ra.zuki would provide the initial investn1ent for the 

26 Partnership Assets and Malan would manage the assets. After recuperating the initial investment, 

27 Ra.zuki would share in seventy-five percent (75%) of all the profits & losses and Malan would share in 

28 twenty-five percent (25%) of all the profits & losses. 
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1 61. The oral agreement also required Malan, as the manager of the properties and businesses, 

2 to provide Razuki with a proper accounting of all the Partnership Assets. 

3 62. Razuki has fulfilled all obligations and duties required under the oral agreement by 

4 providing the initial investment for the Partnership Assets. 

5 63. Malan has breached the oral agreement by not distributing the revenue and profits to 

6 
Razuki and by not providing a proper accounting for Razuki. 

7 
64. As a direct and proximate cause of Malan's breach of the oral agreement, Razuki has 

suffered substantial compensatory, incidental, and consequential damages. 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

65. 

here. 

FOURTH CAUSE OF ACTION 
Breach of Fiduciary Duty 

(Against Defendants Malan and DOES 1-100) 

Razuld realleges each and every pru.·agraph of this Complaint as though fully set forth 

66. Malan, as a member of RM holding and as Razuld's agent/business pru.tner, owed a 

fiduciary duty to Razuki. 

67. 

following: 

68. 

self-dealing. 

69. 

Malan has breached his fiduciary duty in multiple ways including, but not limited to, the 

a. failing to transfer ownership of the Partnership Assets to RM Holdings; 

b. intentionally creating Monarch in order to divert revenue and profits away from Flip 

and/or RM Holdings for his own personal interest; 

c. intentionally lying about the profits generated from the Partnership Assets; 

d. intentionally concealing his intentions to maintain his sole ownership of the 

Partnership Assets by lying about his inability to provide proper accounting and 

delaying the transfer of Partnership Assets to RM Holdings; and 

e. taking $24,000 out of RM Holdings bank account for his personal use. 

These actions were not in the best interest of the business and constitute a blatant act of 

As a direct and proximate cause of Malan's breach of his fiduciary duty, Razuki has 

27 suffered substantial compensatory, incidental, and consequential damages. 

28 70. These actions were also intentional and fraudulent, entitling Razuki to seek punitive 
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1 and/or exemplary damages against Malan. 

2 

3 

4 

5 here. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

71. 

FIFTH CAUSE OF ACTION 
Fraud and Deceit 

(Against Malan and DOES 1-100) 

Razuki realleges each and every paragraph of this Complaint as though fully set forth 

Intentional Misrepresentation 

72. Malan made a number of representations to Razuki. Specifically: 

a. Between January 2018 and May 2018, on multiple occasions, Malan told Razuki that 

the Partnership Assets were not producing profits and were merely breaking even; 

b. Between January 2018 and May 2018, on multiple occasions, Malan told Razuki that 

he was preparing an accounting of the Partnership Assets as per the Settlement 

Agreement; and 

c. Between January 2018 and May 2018, on multiple occasions, Malan told Razuki that 

it was necessary to delay the transfer of the Partnership Assets to RM Holdings 

because effectuating the transfer immediately would sabotage the sale of the 

Partnership Assets to SoCal Building. 

73. These representations made by Malan were false. 

74. 

75. 

Malan knew these representations were false: 

a. Since January 2018, Malan was fully aware of the truthful financial infom1ation 

regarding the Partnership Assets and knew they were producing profits; 

b. Since January 2018, Malan knew he was not preparing the accounting for the 

Partnership Assets; and 

c. Since January 2018, Malan knew that transferring the Partnership Assets to RM 

Holdings would not affect the deal with SoCal Building. 

Malan intended to have Razuki to rely on these representations. Malan knew that telling 

25 Razuki these fraudulent misrepresentations would placate Razuki and would allow Malan to hide the 

26 profits and cash flow from the Partnership Assets. 

27 76. Razuki reasonably reliable on these representations. He believed that he could !lust 

28 Malan and that Malan would honor the Settlement Agreement. Because of this trust, Razuki did not 
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1 attempt to litigate this matter or make further demands upon Malan. 

2 

3 

Intentional Concealment 

77. Malan, as a fiduciary and business prutner to Razuki, owed a duty to truthfully infonn 

4 Razuki of all relevant information regarding the Partnership Assets. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

78. 

79. 

Malan intentionally concealed a number of material facts from Razuki Specifically: 

a. Malan never informed Razuki that Malan created Monarch and directed SoCal 

Building to deposit all profits of the retail business into Monru·ch's account instead 

of Flip's account; 

b. Malan never informed Razuki of his intention to sell off SD United, Flip, Mira Este, 

and Roselle without the agreed upon compensation owed to Razuki under both their 

oral agreement, as well as the Settlement Agreement. 

Malan also concealed material facts from Razuki by denying Razuki access to the 

financial records of SD Untied, Flip, Mira Este, and Roselle. 

80. Before May 2018, Razuki had no knowledge of Monarch or of Malan's true intention 
14 regarding the Partnership Assets. To date, Razuki is still being denied access to the accounts for SD 

15 Untied, Flip, Mira Este, and Roselle. 

16 81. Malan intentionally concealed these facts in order to deceive Razuki into thinking that 

17 Malan would continue to honor their agreement (i.e. agreed upon profit split). Had Malan properly 

18 disclosed these facts, Razuki would have acted differently (e.g., he likely would not have allowed any 

19 delay in transferring all Partnership Assets to RM Holdings). 

20 

21 

False Promise 

82. In November 2017, Malan agreed to the terms of the Settlement Agreement. However, 

22 when Malan agreed to this promise, he never intended on canying out the terms of the Settlement 

23 
Agreement. This is evidenced by Malan's immediate attempts to delay the execution of the Settlement 

Agreement in order to cruTy out the sale of SD United, Flip, Mira Este, and Roselle to SoCal Building. 
24 

25 

26 

27 

28 

83. Malan intended to have Razuki rely on this promise. Specifically, Malan believed that 

making this promise would placate Razuld so that Razuki would not demand further review or 

accounting of the Partnership Assets. 

84. Razuld relied on the Settlement Agreement and assumed Malan would agree to the stated 

14 
COMPLAINT FOR DAMAGES 



1 promises. 

2 85. Malan did not perform his promise, as he never performed any of the duties outlined in 

3 the Settlement Agreement. 

4 86. As a direct and proximate cause of Malan's fraudulent misrepresentations, intentional 

5 concealment and false promises, Razuki has suffered substantial compensatory, incidental, and 

6 consequential damages. 

7 
87. These actions were also intentional and fraudulent, entitling Razuki to seek punitive or 

exemplary damages against Malan. 
8 SIXTH CAUSE OF ACTION 

9 

10 88. 

Money Had and Received 
(Against SD United, Flip, Mira Este, Roselle and DOES 1-100) 

Razuki realleges each and every paragraph of this Complaint as though fully set forth 
11 here. 

12 89. Pleading in the alternative, if the Court finds that the Settlement Agreement and the oral 

13 agreement are not enforceable, Razuki is entitled to have his initial investment returned or his ownership 

14 interest seemed. 

15 90. Over the course of his business relationship with Malan, Razuki has given money into 

16 SD United, Flip, Mira Este, and Roselle. 

17 91. This money given to SD United, Flip, Mira Este, and Roselle by Razuki was intended to 

18 be an investment for Razuki for which he would receive substantial retmns. Specifically, Razuki gave 

19 this money to secure a seventy-five percent (75%) ownership interest in SD United and Flip and a thirty-

seven and one half percent (37.5%) ownership interest in Mira Este and Roselle. 
20 

21 
92. The money given was not used for the benefit of Razuki, as Razuki still has not secured 

an ownership interest in these entities, nor have the entities been transfened to RM Holdings pursuant 
22 

23 

24 

25 

26 

27 

28 

to the terms of the Settlement Agreement. 

93. SD United, Flip, Mira Este, and Roselle have not returned to Razuki the funds which he 

contributed to the Partnership Assets. 

94. Razuki is entitled to have any money given to these entities returned in full or have his 

ownership interest secured. 
SEVENTH CAUSE OF ACTION 

Conversion 
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1 

2 

3 here. 

4 

(Against Malan, Monarch, and DOES 1-100) 

95. Razuki realleges each and every paragraph of this Complaint as though fully set forth 

96. Razuki holds a seventy-five percent (75%) interest in RM Holdings. RM Holdings, 

5 pursuant to the Settlement Agreement has a right to full ownership of all the Partnership Assets, and all 

6 
revenue generated from the Partnership Assets. Therefore, any conduct that interferes with, devalues, 

or converts property of RM Holdings would directly interfere with Razuki's property rights. 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

97. 

98. 

Malan and Monarch have interfered with RM Holdings' property. Specifically: 

a. Malan has refused to transfer all Partnership Assets to RM Holdings as per the 

Settlement Agreement; 

b. Malan intentionally withdrew $1,000,000 from Mira Este' s account that was 

intended for construction renovations; 

c. Malan and Monarch have diverted funds away from Flip and towards Monarch 

thereby stealing money that belonged to RM Holdings and Razuki; and 

d. Malan has withdrawn $24,000 from RM Holdings' bank account without permission 

from RM Holdings or Razuki and used said money for his personal gain. 

Razuki has never consented to any of these actions by Malan or Monarch. In fact, Malan 

17 and Monarch have done most of these actions without even informing Razuki. 

18 99. As a direct and proximate cause of Malan' s fraudulent misrepresentations, intentional 

19 concealment and false promises, Razuki has suffered substantial compensatory, incidental, and 

20 consequential damages. 

21 100. These actions were also intentional and fraudulent, entitling Razuki to seek punitive or 

22 exemplary damages against Malan. 

23 

24 

25 
101. 

26 here. 
27 102. 
28 

EIGHTH CAUSE OF ACTION 
Accounting 

(Against Malan and DOES 1-100) 

Razuki realleges each and every paragraph of this Complaint as though fully set forth 

Malan has maintained exclusive control and possession of the Partnership Assets' books 
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COMPLAINT FOR DAMAGES 



1 and accounts. Razuki is informed and believes that Malan has taken, for his own use, large sums of 

2 money from the receipts and profits of the Partnership Assets exceecling his rightful share. It is 

3 impossible to know the amount owned to Razuki or whether outstanding debts are sufficient to exhaust 

4 the Partnership Assets without said accounting. 

5 103. The Settlement Agreement required Malan to provide proper accounting for all 

6 Partnership Assets. Despite this written agreement, Malan has refused and continues to refuse to 

account to Razuki concerning their allocation of Partnership Assets profits/loses. 
7 

8 

9 

10 

11 

104. Razuki demands a full and proper accounting of the Partnership Assets to properly assess 

potential damages. 
NINTH CAUSE OF ACTION 

Appointment of Receiver 
(Against SD United, Flip, Roselle, Mira Este, Monarch and DOES 1-100) 

105. Razuki realleges each and every paragraph of this Complaint as though fully set forth 

12 here. 

13 106. Razuki is informed and believes and upon such information and belief alleges that unless 

14 a receiver is appointed, the property and accounts of the Partnership Assets are in danger of being lost, 

15 removed or materially injured since Malan are in control of all Partnership Assets and is applying those 

16 assets to their own use. 

17 107. Razuki is informed and believes and thereon alleges that Malan is intentionally 

18 concealing his true intention with the hope of diverting funds away from the Partnership Assets and 

19 towards other entities that are separate from Razuki. In order to protect these entities from further waste 

20 and, the Comt must appoint a receiver to take control of SD United, Flip, Mira Este, Roselle, and 

21 

22 

Monarch. 

108. Razuki requests that a temporary restraining order and preliminary and permanent 

injunctions in aid of the receiver prohibiting Malan and their agents, employees, and/or representatives 
23 

from engaging in, or performing, directly or indirectly, any or all of the following acts: 
24 

25 

26 

27 

28 

a. committing or permitting any waste of the SD United, Flip, Mira Este, Roselle, and 

Monarch; 

b. interfering, hindering or molesting in any way whatsoever the receiver in the 

performance of the receiver's duties and in this performance of any duties incidental 

17 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

here. 

109. 

thereto; 

c. transferring, directly or indirectly, any interest by sale, assignment or encumbrance 

in any manner any of SD United, Flip, Mira Este, Roselle, and Monarch, and all 

proceeds thereof; 

d. moving any of the assets of SD United, Flip, Mira Este, Roselle, and Monarch from 

any location; 

e. transferring, concealing, destroying, defacing and altering any of SD United, Flip, 

Mira Este, Roselle, and Monarch's books and records; 

f. demanding, collecting, receiving or in any way diverting or using the assets of SD 

United, Flip, Mira Este, Roselle, and Monarch or proceeds therefrom; 

g. Failing or refusing to immediately turn over to the receiver all assets of SD United, 

Flip, Mira Este, Roselle, and Monarch, and all moneys, checks, funds or proceeds 

belonging to or for the benefit ofRazuki. 

TENTH CAUSE OF ACTION 
Injunctive Relief 

(Against Malan and Monarch and DOES 1-100) 

Razuki realleges each and every paragraph of this Complaint as though fully set forth 

110. Cun-ently, revenue that is meant for Flip is wrongly being diverted to Monarch. 

111. Also, there is a genuine possibility that Malan will transfer a substantial portion of the 

21 Partnership Assets before the conclusion of this instant litigation. 

22 
112. Unless Malan is immediately enjoined from selling, transfe1Ting, conveying, or 

otherwise secreting receipts, profits, and/or prope1ty of the Partnership Assets, Razuki will suffer great 
23 

irreparable harm, as selling the Partnership Assets will make it impossible for Razuki to determine and 
24 

25 

26 

27 

28 

receive his share of the Partnership Assets. 

113. For this reason, we ask the Court to impose an injunction that: 

a. Prohibits sale of SD United, Flip, Mira Este, and Roselle tmtil the conclusion of this 

litigation; 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 here. 

114. 

b. Prohibits the sale of Monarch and imposes a freeze on all accounts associated with 

Monarch; 

c. Requires that all future monies paid to Monarch be transferred and deposited into an 

account owned by Flip; 

d. Requires the transfer of all Partnership Assets to RM Holdings; and 

e. Require Malan to retmn the $24,000 he withdrew from RM Holdings' account. 

ELEVENTH CAUSE OF ACTION 
Declaratory Relief 

(Against Malan and DOES 1-100) 

Razuki realleges each and every paragraph of this Complaint as though fully set forth 

11 115. An actual controversy has arisen and now exists between Razuki and Malan concerning 

12 their respective interest, rights and duties related to the Partnership Assets and RM Holding. 

13 116. A judicial declaration is necessary and appropriate at this time under the circumstances 
14 in order that Razuki may ascertain the rights and duties of the parties. 
15 117. Razuki has suffered, and continues to suffer, financially by the unsettled state of affairs. 
16 Malan's actions in denying Razuki' s interest in the Partnership Assets has been to Razuki's detriment 
17 and Razuki has incmTed damages in an amount to be proven at trial. 
18 118. Razuki desires a judicial determination of his rights and duties, and a declaration as to 

19 the ownership and management of the Partnership Assets. Specifically, Razuki request the Comi 
20 declares: 
21 

22 

23 

24 

25 

26 

27 

28 

a. Razuki has a seventy-five percent (75%) ownership interest in all Partnership Assets; 

b. Razuki has not fully recuperated his initial investment in the Pminership Assets and 

is entitled to full recuperation before any additional profits or revenue are distributed; 

c. Malan wrongfully utilized the tenant improvement funds intended for Mira Este for 

their own personal gain; and, 

d. All funds currently owned or possessed by Monarch are ill-gotten gains and truly 

belong to Flip or RM Holdings. 
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1 

2 

3 

4 here. 

5 

TWELFTH CAUSE OF ACTION 
Constructive Trust 

(Against Malan and Monarch and DOES 1-100) 

119. Razuki realleges each and every paragraph of this Complaint as though fully set forth 

120. Malan has gained an ownership interest in the Partnership Assets by fraud, accident, 

6 mistake, undue influence, the violation of a trust, or other wrongful act. 

7 
121. Malan have wrongfully taken money designated for use by Mira Este for his personal 

8 
gam. 

9 
122. Monarch has received ill-gotten funds by Malan's scheme to wrongfully divert funds 

10 intended for Flip to Monarch 

11 
123. Razuki is entitled to seventy-five percent (75%) of all Partnership Assets, including 

12 seventy-five percent (75%) of all money transferred to Monarch. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

124. Razuki is entitled to relief in the form of a constructive trust and asks the Court to declare: 

a. Seventy-five (75%) ownership interest in Partnership Assets were wrongfully 

obtained by Malan and are therefore held in involuntary trust for the benefit of 

Razuki, pursuant to Civ. Code. §2223 and §2224; and 

b. All proceeds of Monarch received by SoCal Building were wrongfully obtained by 

Monarch and are therefore held in involuntary trust for the benefit of Flip and/or RM 

Holdings. 

c. All money taken by Malan from Mira Este that were supposed to be used for 

renovations were wrongfully obtained and therefore held in involuntary trust for the 

benefit of Mira Este. 

d. The $24,000 withdrawn from RM Holdings' account by Malan was wrongfully 

obtained and therefore held in involuntary trust for the benefit of RM Holdings. 

THIRTEENTH CAUSE OF ACTION 
Dissolution of RM Holdings 

(Against Malan and DOES 1-100) 

1. Razuki realleges each and every paragraph of this Complaint as though fully set f01ih 
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1 here. 

2 2. For the reasons stated in this Complaint, dissolution of RM Holdings is necessary to 

3 protect the rights of Razuki, the majority interest member. 

4 3. For the reasons stated in this Complaint, dissolution of RM Holdings is necessary as 

5 Malan is guilty of persistent fraud mismanagement and abuse of his authority. 

6 4. Razuki request the Court issue a judicial decree dissolving RM Holdings after all 

7 Partnership Assets are transferred to RM Holdings. 

8 

9 

10 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays the court for judgment as follows: 

11 For the First Cause of Action (Breach of Written Contract) 

12 

13 

14 

15 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 

3. For costs incurred in this action; 

4. For such other and further relief as the Court may deem proper. 

For the Second Cause of Action (Breach of the Implied Covenant) 
16 

17 

18 

19 

20 

21 

22 

23 

24 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 

3. For costs incurred in this action; 

4. For such other and further relief as the Comt may deem proper. 

For the Third Cause of Action (Breach of the Oral Agreement) 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 

3. For costs inctmed in this action; 

4. For such other and fu1ther relief as the Court may deem proper. 

25 For the Fourth Cause of Action (Breach of Fiduciary Duty) 

26 

27 

28 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 

3. For punitive/exemplary damages; 

21 
COMPLAINT FOR DAMAGES 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4. For costs incurred in this action; 

5. For such other and further relief as the Court may deem proper. )' 

For the Fifth Cause of Action (Fraud and Deceit) 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 

3. For punitive/exemplary damages; 

4. For costs inctmed in this action; 

5. For such other and further relief as the Court may deem proper. 

For the Sixth Cause of Action (Money Had and Received) 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 

3. For punitive/exemplary damages; 

4. For costs incurred in this action; 

5. For such other and further relief as the Court may deem proper. 

For the Seventh Cause of Action (Conversion) 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 

3. For punitive/exemplary damages; 

4. For costs incurred in this action; 

5. For such other and further relief as the Comi may deem proper. 

For the Eighth Cause of Action (Accounting) 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 

3. For an accounting of all Paiinership Assets. 

4. For costs incurred in this action; 

5. For such other and further relief as the Court may deem proper. 

For the Ninth Cause of Action (Appointment of Receiver) 

1. For just compensation as determined by the Court; 

2. For attorneys' fees as permitted by contract and/or law; 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3. For costs incuned in this action; 

4. For an appoint of a Receiver to take control of SD United, Flip, Mira Este, Roselle and Monarch 

until the parties' rights to each entity are determined. 

5. For a temporary restraining order and preliminary and permanent injunctions in aid of the 

receiver prohibiting Malan and his agents, employees, and/or representatives from engaging in, 

or performing, directly or indirectly, any or all of the following acts: 

a. committing or permitting any waste of the SD United, Flip, Mira Este, Roselle, and 

Monarch; 

b. interfering, hindering or molesting in any way whatsoever the receiver in the 

performance of the receiver's duties and in this performance of any duties incidental 

thereto; 

c. transferring, directly or indirectly, any interest by sale, assignment or encumbrance 

in any manner any of SD United, Flip, Mira Este, Roselle, and Monarch, and all 

proceeds thereof; 

d. moving any of the assets of SD United, Flip, Mira Este, Roselle, and Monarch from 

any location; 

e. transferring, concealing, destroying, defacing and altering any of SD United, Flip, 

Mira Este, Roselle, and Monarch's books and records; 

f. demanding, collecting, receiving or in any way diverting or using the assets of SD 

United, Flip, Mira Este, Roselle, and Monarch or proceeds therefrom; 

g. Failing or refusing to immediately turn over to the receiver all assets of SD United, 

Flip, Mira Este, Roselle, and Monarch, and all moneys, checks, funds or proceeds 

belonging to or for the benefit of Razuki. 

6. For such other and further relief as the Court may deem proper. 

For the Tenth Cause of Action (Injunctive Relief) 

1. For an injunction that: 

a. Prohibits sale of SD United, Flip, Mira Este, and Roselle until the conclusion of this 

litigation; 
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b. Prohibits the sale of Monarch and imposes a freeze on all accounts associated with 

Monarch; 

c. Requires that all future monies paid to Monarch be transfened and deposited into an 

account owned by Flip; and, 

d. Requires the transfer of all Patinership Assets to RM Holdings. 

e. Require Malan to return the $24,000 he withdrew from RM Holdings' account. 

2. For costs incurred in this action; 

3. For such other and further relief as the Court may deem proper. 

For the Eleventh Cause of Action (Declaratory Relief) 

1. For a judicial declaration stating: 

a. Razuki has a seventy-five percent (75%) ownership interest in all Partnership Assets; 

b. Razuki has not fully recuperated his initial investment in the Partnership Assets and is 

entitled to full recuperation before any additional profits or revenue are distributed; 

c. Malan wrongfully utilized the tenant improvement funds intended for Mira Este for their 

own personal gain; and, 

d. All funds currently owned or possessed by Monarch are ill-gotten gains and truly belong 

to Flip or RM Holdings. 

2. For costs incurred in this action; 

3. For such other and further relief as the Court may deem proper. 

For the Twelfth Cause of Action (Constructive Trust) 

1. For a judicial declaration stating: 

a. Seventy-five (75%) ownership interest in Pruinership Assets were wrongfully obtained 

b-y Malan and are therefore held in involuntary trust for the benefit of Razuki, pursuant 

to Civ. Code. §2223 and §2224; and 

b. All proceeds of Monarch received by SoCal Building were wrongfully obtained by 

Monarch and are therefore held in involuntary trust for the benefit of Flip and/or RM 

Holdings. 

c. All money taken by Malan from Mira Este that were supposed to be used for renovations 

were wrongfully obtained and therefore held in involuntru-y trust for the benefit of Mira 
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d. The $24,000 withdrawn from RM Holdings' account by Malan was wrongfully obtained 

and therefore held in involuntary trust for the benefit of RM Holdings. 

2. For costs incurred in this action; 

3. For such other and further relief as the Court may deem proper. 

6 For the Thirteenth Cause of Action (Dissolution) 
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I. For a judicial decree dissolving RM Holdings after all Paiinership Assets have been 

transferred to RM Holdings. 

2. For costs incuned in this action; 

3. For such other and further relief as the Court may deem proper. 

DATED: 7/10/18 

By: 

James Joseph 
Attorneys for Plaintiff SALAM RAZUKI 
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DEMAND FOR JURY TRIAL 

Plaintiff hereby respectfully requests a trial by jury. 

DATED: 7/10/18 

By: 

26 

Maura Griffin 
Jam.es Joseph 
Attorneys for Plaintiff SALAM RAZUKI 
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AGREEMENT OF COMPROMISE, SETTLEMENT, 
AND MUTUAL GENERAL RELEASE 

This AGREEMENT OF COMPROMISE, SETTLEMENT, AND MUTUAL GENERAL 
RELEASE ("Agreement'') is entered into by and between SALAM RAZUKI (hereinafter 
collectively "RAZUKI"), on the one han.d, and and NINUS MALAN (hereinafter "MALAN"), 
on the other. The persons to th.is Agreement may sometimes be refened to collectively as the • 
"Parties" or separately as "Paity". This Agreement is entered into with reference to the recitals 
set forth in the Article titled "Recitals" below and constitutes (i) a settlement agreement between· 
.the Parties and (ii) a mutual release of all liabilities of the Parties arising out of the matters 
described below and except as expressly otherwise noted herein. 

ARTICLE I. 
RECITALS 

This Agreement is entered into with reference to the following facts: 

1.1 RAZUKI and MALAN have engaged in several business transactions, dealings,. 
agreements ( oi:al and ·written), promises, loans, payments, related to the acquisition of real 
prope1ty and interests in various medical marijuana businesses. Specifically, RAZUKl and 
MALAN have each invested certain sums of capital for the acquisition of the following assets 
( collectively hereinafter referred to as the "Paituership Assets"): 

(a) • MALAN'S one hundred pe1'cent (100%) membership interest 111 SAN. 
DIEGO UNITED HOLDING GROUP LLC, a California Limited Liability Company, a11d record 
owner ofthe following properties: 

1. The real prope1ty commonly known as 8859 BALBOA A VE., 
STE .. A, SAN DIEGO, CA 92123. 

ii. • The real property commonly known as 8859 BALBOA AVE., 
STE .. B, SAN DIEGO, CA 92123. 

iii. The real prope1ty commonly Imown as 8859 BALBOA A VE., 
STE.. C, SAN DIEGO, CA 92123. 

iv. The real prope1ty commonly lmown as 8859 BALBOA A VE., 
STE .. D, SAN DIEGO, CA 92123. 

v. The teal property commonly known as 8859 BALBOA A VE., 
STE .. E, SAN DIEGO, CA 92123. 

vi. The real prope1ty commonly lmown as 8861 BALBOA, STE. B, 
SAN DIEGO, CA 92123. 

vii. The real property commonly lmown as 8863 BALBOA, STE. E, 
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SAN DIEGO, CA 92123. 

(b) One hundred percent (100%) membership interest m FLIP 
MANAGEMENT LLC, a California Limited Liability Company. 

(c) MALAN'S fifty percent (50%) membership interest in MIRA ESTE 
PROPERTIES LLC, a California Limited Liability Company, and record owner of the real 
property commonly known as 9212 MIRA ESTE CT., SAN DIEGO, CA 92126. 

(d) MALAN'S Fifty percent (50%) membership interest in ROSELLE 
PROPERTIES, LLC, a Califomia Limited Liability Company, and record owner of the real 
property commonly known as 10685 ROSELLE ST., SAN DIEGO, CA 92121. 

(e) RAZUKI'S twenty percent (20%) membership interest in SUNRISE 
PROPERTY INVESTMENTS, LLC, a California Lin1ited Liability Company, the record owner 
of the.real property located 3385 SUNRISE STREET, SAN DIEGO, CA ~2012. 

. (f) RAZURTS twenty seven percent (27%) membership interest in SUPER 5 
CONSULTING GROUP, LLC, a California Limited Liability Company, which is the operator of 
a medical marijuana dispensary located at 3385 SUNRISE STREET, SAN DIEGO, CA 92012. 

1.2 RAZUKI and MALAN have an understanding such that regardless of which Party 
or entity holds titl~ and ownership to the Pru.inership Assets, RAZUKI is entitled to a seventy-
five peTcent (75%) interest in the capital, profits, and loss~s of each Patinership Asset and 
MALAN is entitled to a twenty five percent (25%) interest, and no Party is entitled to receive 
any profits whatsoever until, and unless the Parties have first been repaid their investment in full 
(hereinafter refell'ed to as the "Pmtnership Agreement"). 

1.3 RA.ZUK! and MALAN have now formed RM PROPERTY HOLDINGS, LLC, a 
California Limited Liability Company (the "Company''), whereby RAZUKI and MALAN have 
agreed to transfer title to _the Pru.tnership Assets to the Company, and forever resolve ru.iy and all 
matters, claims or controversies that each Pru.iy may have against ea.ch other related to the 
Partnership Agreement as stated in this Agreement. 

1.4 RAZUKI and MALAN have not recouped their financial investments in the 
Partnership Assets. 

1.5 The Parties consider it to be in their best interests, in light of the cost of litigation, 
and to their best advantage, to forever dismiss, settle, adjust and compromise all claims and 
defenses which have been, or could have been asserted relative to their Paitnership Agreement. 

1.6 All claims are denied and contested, and nothing contained herein should be 
constrned as an admission by any Party hereto of any liability of any kind to any other Party 
hereto or to any other person. • 

1. 7 The Parties now wish to settle the dispute between them and forever release, 
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discharge, and terminate any and all liabilities arising out of, or existing or emanating from their 
. Partnership Agreement, including all demands and causes of action, whether state, federal, or 

adminisu:ative, and whether actually raised or could have been raised by way of complain(, 
supplemental complaint, or cross-complaint except· as expressly otherwise set forth ·within this 
Agreement. In order to effectuate this release, the Parties hereto enter into this Agreement. 

NOW THEREFORE, in consideration of the mutual promises and covenants, m1d upon 
the conditions contained herein, and for other good and valuable consideration, the receipt and 
sufficiency of which is hereby acknowledged, the Parties agree as follows: 

ARTICLE II 
TERMS OF SETTLEMENT 

2.1 Transfer of Partnership Assets to the Company. The Parties shall use their best 
efforts to effectuate the trfinsfer of the Partnership Assets to the Company within thirty (30) days, 
and shall execute any and all :futiher documents as may be necessary to carry out the same. 

2.2 Financial Accounting. The Parties agree to work in good faith to calculate each 
of their respective cash investment amounts in the Partnership Assets within thirty (30) days and 
shall execute an amendment or exhibit to this Agreement to memorialize the same. Once 
executed, the exhibit or amendment shall be incorporated and become a part of this Agreement • 
as though set forth originally (the "Accounting"). For·avoidance of doubt, the amow1t agreed to 
in the Accounting shall be the amount of cash capital investment that must be first repaid to the 
Parties by the Company before either Party receives any profits therein ( each refened to as the 
"Partners' Cash Investment"). 

2.3 The Company's Operating Agreement. The Parties hereby reaifirm and 
acknowledge the terms ofthe Operating Agreement provide for repayment of the Partners' Cash 
Investment prior to any distribution of profits and losses. The Parties further reaffirm that once 
the Partners' Cash Contribution has been repaid by the Company, then RAZUKI shall receive 
seventy five percent (7 5%) of the profits and losses of the Company and MALAN shall receive 
twenty five percent (25%), ail as set forth under the terms of the Operating Agreement. It is the 
Parties' intention that once the Partnership Assets have been transferred to the Company and the 
Accounting has been agreed upon, then all other business matters fhall be governed and 
controlled by the te1ms of the Operating Agreement and the Parties shall thereafter be released 
from all further liability to each other arising under their Partnership Agreement as set forth 
below. 

ARTICLE III 
MUTUAL GENERAL RELEASE OF ALL CLAIMS 

3.1 General Release. In consideration of the te1ms and provisions of this Agreement, 
the Parties hereto, on behalf of themselves, successors, and assigns, hereby forev_er relieve, 
release, and discharge each other, and their respective successors and assigns, and all of their 
respective present and former attorneys, accountants, agents, employees, representatives, 
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administrators, iusnrers, partners, directors, officers, shareholders, and heirs of and from any and 
all claims, debts, liabilities, demands, obligations, promises, acts, agreements, costs, and 
expenses, including but not l~mited to attorney's fees, damages, actions, and causes of action of 
whatsoever kind or nature, specifically including those related to in any way, directly or 
indirectly, to any alleged past, present, or future claims for violations of any state, federal, or 
administrative code or statue, or any type of t01J or conversion, or indemnification, contribution, 
or declaratory relief based on any type of allocation of fault, whether now known or unknown, 
suspected or unsuspected, based on, arising out of, or in connection With anything whatsoever 
done, omitted, or suffered to be done at any time, relating to, or in any matter connected with, 
directly or indirectly, the matters, facts or claims related to their Partnership Agreement as set 
fo1th in the Article of this Agreement titled "Recitals". This Agreement shall not be interpreted 
to bar any claims for the enforcement of the provisions of this Agreement or any provision of the • 
Company's Operating Agreement. Fu1thermore, this release and settlement shall only be 
effective upon (i) the transfer to the Company of the Partnership Assets pursuant to ·section 2.1 
above, and (ii) execution of an amendment or exhibit related to the Accounting. Thereafter, the 
Patties shall forever be barred from-bringing any claims related to the Partnership Agreement as 
set fmth herein, and all claims or controversies shall be governed by the terms of the Company's 
Operating Agreement. 

3.2 Waiver under Section 1542 of the California Civil Code. The Pait ies hereto 
expressly waive any and all rights under Section 1542 of the • Civil Code of the State of 
California, which provides as follows: 

"A general release does not extend to claims which the creditor 
does not lmow or suspect to exist in his or her favor at the time of 
executing the release, which if known by him or her must have 
materially affected his or her settlement with the debtor." 

In connection with such waiyer and relinquishment, the Parties aclmowledge that it may 
hereafter disco'ver claims presently unlmown or unsuspected, or facts in addition to or different 
from those which it now lmows or believes to be true. Nevertheless, it is the intention of the 
Pmties, through this Agreement, and with the advice of counsel, if any, to fully, finally, and 
forever settle this dispute. Pursuant to that intention, the Parties expressly consent that this 
release shall have the same full force and effect as to unlmown and unsuspected claims, 
demands, and cau$eS of action, if any, as to those tenns and provisions relating to claims, 
demands, and causes of actionhereinabove specified. 

3.3 Representations and Warranties. The Parties hereby represent and wru1·ant to, and 
agree with each other as follows: . 

(a) The Parties hereto, and each of them, represent and declare that in executing this 
Agteeroent they have relied solely upon their own judgment, belief and knowledge, and the 
advice and recommendations of their own independently selected counsel. if any, concerning the 
nature, extent, and duration of their rights and-claims. and that they have not ·been influenced to 
any extent whatsoever in executing the same by any representations or statements covering any 
matters made by the other party hereto or by any person representing him or it. 
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(b) Except as expressly stated in this Agreement, neither of the Pru.ties have made any 
statements or representations regarding any fact relied upon in entering into this Agreement, and 
the Parties specifically do µot rely on any statements, representations, or promises in executing 
this Agreement, or in making the settlement provided for herein, except as expressly stated in 
this Agreement; 

( c) The Parties, and their attorneys, if desired, have made such investigation of the 
facts pertaining to this Agreement and all of the matters pertaining thereto, as they deem 
necessary; 

( d) The terms of this Agreement are contractual, not a mere recital, and -are the result 
of negotiations between the Parties; 

(e) The Recitals to this Agreement are expressly made a part hereof; 

(f) This Agreement has been carefully read by the Parties hereto, and if they choose, 
by their attorneys; it is signed _freely by each person executing this Agreement and each person 
executing this Agreement is empowered to do so. 

(g) • In entering into this Agreement, the Pru.ties recognize that no facts or 
representations are absolutely ce1iain. The Parties acknowledge that they are awru.·e that they 
may, after execution of this Agreement, discover facts different from or in addition to those they 

. now know or believe to be true with respect to the liabilities, actions or causes of action to be 
released. Accordingly, the Parties each assume their own risk of any incomplete disclosure or 
mistake. If the Pmties, or each of them, should subsequently discover that any fact it relied upon 
in entering into this Agreement was untrue, or that any understancling of the facts or of the law 
was incorrect, such pru.ty shall not be entitled to set aside this Agreement by i·eason thereof. This 
Agreement is intended to be final and binding between the Parties hereto, and is :finther intended 
to be effective as a final accord and satisfaction between the Paliies. The Patties are relying on 
the :finality of this Agreement as a material factor inducing the Pa1iies' execution of this 
Agreement. 

(h) The consideration specified herein is given for the purpose of (i) settling and 
compromising all claims and disputes which have arisen between the Parties, and (ii) releasing 
the Paities by operation of this Agreement from any an all claims and liabilities, past, present, 
and futw·e, that have or may arisen out of the matters described :in the Aiiicle titled "Recitals". 
Neither the payment nor tender of consideration, nor anything herein, shall be construed as an 
admission by any of the Parties, their agents, servants or employees, of any liability of any kind 
to the other. 

(i) The Pa1ties represent and warrant that they have not heretofore transferred or 
assigned or puiported to transfer or assign to any person, firm, or corporation any claim, demandi 
damage, debt, liability, account~ action or cause of action herein to be released. 

G) The PaJ..ties acknowledge the adequacy of the consideration given for the release 
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of all Parties in this Agreement and understands that ilTespective of whether the consideration is 
expressly described herein, adequate consideration exists for the release of all Pa1iies under this 
Agreement." 

3.4 Non-Disparagement. The Patties further agrees not to make any statement or take 
any action, directly or indirectly, that harms, or could harm, the other Party's business interests, 
reputation or good will, including any statements that may be made to any past, current, or 
prospective employees, vendors, or any other third patties whatsoever. Accordingly, the Paities 
shall not make any statements, written or oral, which disparage the other; however, this provision 
shall not prevent the any Party from truthfully responding to any inquiry required by law or 
pursuant to a couit order. 

ARTICLE IV 
GENERAL PROVISIONS 

4.1 Integration. This Agreement constitutes a single, integrated, written contract 
expressing the entire Agreement of the Patties hereto relative to the subject matter hereof No 
covenants, agreements, representations, or wairnnties of any kind whatsoever have been made by 
any Paiiy hereto, except as specifically set forth in this Agreement. All prior discussions and 
negotiations, if any, are superseded by this Agreement. 

4.2 No Construction Against Drafter. Each patty to this Agreement and its legal 
counsel have reviewed and revised this Agreement. The rnle of construction that any ambiguities 
are to be resolved against the drafting party shall not be employed in the interpretation of this 
Agreement or of a11y amendments or exhibits to this Agreement. This Agreement shall not be 
deemed prepared or drafted by one paity or another, or its attorneys, and will be construed 
accordingly. 

4.3 Modification. No .modification, waiver, amendment, discharge, or any change of 
this Agreement shall be valid unless the same is in writing and signed by the pmty·against which 
the enforcement of such modification, waiver, amendment, clischm:ge, or change is or may be 
sought. • 

4.4 Heirs. Successors. and Assigns. This Agreement shall inure to the benefit of, and 
shall be binding upon, the heirs, successors, and assigns of the Pai-ties hereto, and each of them. 

4.5 Severability. In the event that any term, covenant, condition, or provision of this 
Agreement should' be held to be void, voidable, or unenforceable, the remaining portions .hereof 
shall remain in full force and effect. 

4.6 Goveming Law. This Agreement shall be construed in accordance with, and be 
governed by the laws of California. 

4.7 Venue and Jurisdiction. In the event that any action, suit, or other proceeding 
arising from this Agreement is instituted, the parties agree that venue for such action shall be in 
~fan Diego County, and that personal jurisdiction and subject matter jurisdiction shall be 
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exercised by the Superior Court of the State of California, in and foi' the County of San Diego, 
Central Division. 

4. 8 Execution in Counterpa1is. This Agreement ~nay be executed an_d delivered in 
t\vo or more counterpaiis, each of which, when so executed and delivered, shall be an original, 
but such counterpaits shall together constitute but one and the same Agreement This Agreement 
shall be deemed to be executed on the last date any such counterpati is executed. 

4.9 Facsimile Signatures. This Agreement may be executed and a copy of such 
executed Agreement tra11smitted by facsimile, which when received can be used as an original of 
the Agreement for all purposes. 

4.10 Costs and Attorney's Fees. The Parties hereto agree to bear his or its .own costs 
and attorney's. fees, and each party hereby waives· any statute, rule of comt, oi other law, 
awarding costs, fees, or expenses relating to any litigation. Said waiver shall be effective with 
respect to the statutes, rules of court, or other laws or provisions of the United States and/or of 
each state, including, without limitation, the State of California. However, in the event that any 
action, suit, or other proceeding is instituted to interpret and/or enforce this Agreement, or 
arising out of a breach of this Agreement, the prevailing party shall recover all of such party's 
reasonable attorney's fees and costs incurred in each and every action, suit, or other proceeding, 
including any and all appeals or petitions therefrom. 

4.11 Waiver. Any waiver of a default under this Agreement must be in writing and 
sl:-all not be a waiver of any other default concerning the same or any other provision of this 
Agreement. No delay or omission in the exercise of any right or remedy shall impair such right 
or remedy or be construed as a waiver. Consent to or approval of any act shall not be deemed to 
waive or render unnecessary consent to or approval of any other or a subsequent act. 

4.12 Confidentiality. The tem1s of this Agreement are confidential. The Pru.ties 
expressly understand and agree that it shall constitute a breach of this Agreement to disclose or 
communicate the terms of this settlement or to disseminate this Agreement to any third pruty 
(unless required by Couli order or operation of law or to the Patties' respective attorneys, 
accountants or tax advisers). 

4 .13 Time of Essence. The Pru.ties hereto agree and confirm that time is of the essence 
for execution, completion, and frtll performance of the terms and conditions of this agreement. 

/Ill 

Ill/ 

Ill/ 

Ill/ 
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IN WITNESS WHEREOF, the Parties hereto have each approved and executed this 
Agreement on the dates set forth opposite their respective signatures. 

Dated: /44 

RAZUICT ...... - ----- ) _/,.,.,,.-_,z-· 

~ 
~~ " By: ~ #f , 

NINUSMALAN 

AGREEMENT OF COMPROMISE, SETTLEMENT, AND MUTUAL GENERAL RELEASE 
P~e8~8 • 



Exhibit 33 



Case 3:18-mj-05915-MDD   Document 1   Filed 11/19/18   PageID.1   Page 1 of 7

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

[ NOV 19 2018 

c:: i r 
SOUi H":Hi~ o;,;: ;:;;Ci GF • cURNIA 
BY ']lPUTY 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

V. 

SALAM RAZUKI (1 ), 
SYLVIA GONZALES (2), 
and 
ELIZABETH WAREZ (3), 

Defendants. 

Case No.: 
18MJ5915 

COMPLAINT 

Title 18, United States Code, Section 956 -
Conspiracy to kill, kidnap, maim an individual 
Title 18, United States Code, Section 120l(c)-
Conspiracy to kidnap 

19 
The undersigned complainant being duly sworn states: 

20 

21 

22 

COUNT 1 

On a date unknown and continuing through on or about November 16, 2018, within 

23 
the Southern District of California, defendants SALAM RAZUKI, SYLVIA GONZALES, 

24 
and ELIZABETH JUAREZ did knowingly and intentionally conspire to commit at a place 

25 
outside the United States, to wit: Mexico, an act that would constitute the offense of 

26 
murder, kidnapping or maiming if committed in the special maritime and territorial 

27 
jurisdiction of the United States, in violation of Title 18, United States Code, Section 956. 

28 
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COUNT2 

On a date unknown and continuing through on or about November 16, 2018, within 

3 the Southern District of California, defendants SALAM RAZUK1, SYLVIA GONZALES, 

4 and ELIZABETH JUAREZ did conspire with one another to willfully seize, confine, 

5 inveigle, kidnap, abduct and carry away N.M. for another purpose, to wit: intimidation and 

6 murder, and to transport N.M. in foreign commerce from the United States to Mexico, in 

7 violation of Title 18, United States Code, Section 1201(c). 

8 

9 And the complainant states that this complaint is based on the attached statement of 

10 facts, which is incorporated herein by reference. 

11 

12 

13 

14 

c?Jf6fftff{Nkr 
FBI Special Agent 

Sworn to before me and subscribed in my presence 
15 

16 this /? day of November, 2018. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

HONO BLEwiwAM V-:--tiALLO 
UNITED STATES MAGISTRATE IDDGE 

2 



Case 3:18-mj-05915-MDD   Document 1   Filed 11/19/18   PageID.3   Page 3 of 7

' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Probable Cause Statement 

On or about October 17, 2018, SALAM RAZUKJ and SYLVIA GONZALES met 

with a Confidential Human Source (CHSl) requesting CHSI arrange to kill one of their 

business associates, N.M.1 According to RAZUKl and GONZALES, they had invested in 

multiple properties and business ventures together and were now involved in a civil dispute 

over their assets. RAZUKJ and GONZALES told CHS 1 that they wanted CHS 1 to "shoot 

him [N.M.] in the face," "to take him to Mexico and have him whacked," or kill him in 

some other way. RAZUKJ and GONZALES provided CHSl a picture of N.M., which 

CHSl provided to the FBI. 

On or about November 5, 2018, CHSl met with GONZALES at The Great Maple 

in San Diego, CA. During the meeting, GONZALES asked if CHS 1 could "get rid of 

Salam's [RAZUKI] other little problem, [N.M.], because it looks like they're going to 

appeal. ... I would love for him [N.M.] to go to TJ and get lost. Just leave him over there." 

GONZALES said the civil dispute between her, RAZUKJ, and N .M. was over $44 million 

dollars. GONZALES went on to say, "It's no joke, Salam [RAZUKJ] has a lot of money 

tied up right now, and he's paying attorney fees. You need to get rid of this asshole [N.M.], 

he's costing me too much money!" GONZALES wanted this to occur before the next 

court date in their civil suit scheduled on or about November 15, 2018. At a certain point 

during the conversation, a server was close to their table and GONZALES said, "You don't 

have to kill him, you don't have to put him off the face of the earth." Despite her words at 

the time, GONZALES was making a slashing movement across her neck indicating she 

24 1 CHS 1 has been cooperating with the FBI since 2009 and had provided information, 
25 which was vetted and later determined credible, reliably over the years leading to the 

successful identification and prosecution of drug traffickers, money launderers, and other 
26 subjects in numerous FBI criminal investigations. RAZUKI is also a confidential source 
27 for the FBI and has been since approximately May 2014. However, RAZUKJ has not 

informed the FBI of any of his actions, or those of GONZALES or JUAREZ, in attempting 
28 to have N.M. kidnapped and killed. 

3 
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1 wanted N.M. to be killed. During the conversation, GONZALES advised that there was 

2 no reason to involve RAZUKI in planning for the kidnapping of N.M. because "I am the 

3 one with the balls, any time they [business partners, including RAZUKI] have a problem, 

4 they come after me ... they say Sylvia is like a little ... honey badger ... they're like send 

5 the honey badger after them." 

6 On November or about 8, 2018, CHS 1 met with GONZALES at Banbu Sushi Bar 

7 and Grill in La Mesa, CA. At the outset of the meeting, GONZALES continued to 

8 complain about N.M. and the ongoing civil lawsuit. According to GONZALES, another 

9 individual was coming, later identified as ELIZABETH JUAREZ, to talk about how to 

10 handle N.M. GONZALES said, "Elizabeth [JUAREZ] right here, Elizabeth is going to 

11 give you a proposition also on that problem. She said all you got to do is get him to Mexico 

12 and she'll take care of him over there." CHS 1 asked, "She will?" and GONZALES replied, 

13 "Yes, that's why she's coming." 
14 

15 

16 

17 

18 

19 

20 

21 

22 

Approximately one hour, 20 minutes into GONZALES' and CHSl 's meeting at 

Banbu Sushi Bar and Grill, JUAREZ joined them. JUAREZ said that all CHS 1 needed to 

do was to get N.M. down to Mexico and she would take care of the rest. JUAREZ and 

GONZALES said a lot of people have it out for N.M. so nothing would come back on 

RAZUKI. GONZALES said she wanted to watch and wanted N.M. to know that it had 

come from them [GONZALES and RAZUKI], but JUAREZ cautioned GONZALES 

shouldn't watch because it would be gruesome and haunt her. JUAREZ said this "wasn't 

her first rodeo" and went on to talk about a previous incident involving a female from Vista, 

CA, who was drugged and kidnapped. CHS 1, GONZALES, and JUAREZ discussed a cost 
23 

of $2,000 for the job. CHS 1 clarified whether GONZALES and JUAREZ wanted this to 
24 

happen in the United States or Mexico. JUAREZ said, "No, I don't want it done here [in 
25 

the United States]." GONZALES added, "No, let's do it in Mexico because we can't be 
26 

charged in the US. Let's do it in Mexico in case anything comes back to us." JUAREZ 
27 

said, "In Mexico it's easier to make things go away. You pay for your freedom." 
28 
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1 GONZALES and JUAREZ said they wanted to "put the turkey up to roast before 

2 Thanksgiving." After the meeting, CHSl positively identified a driver's license photo of 

3 ELIZABETH JUAREZ as the individual that joined them and talked of the kidnapping and 

4 murder ofN.M. This is the same individual observed by FBI agents as joining the meeting 

5 as well. GONZALES advised that RAZUKI often referred to N.M. as "the midget" and 

6 near the end of the dinner, JUAREZ handed CHSl her cellphone to take a picture of 

7 GONZALES and JUAREZ and said, "You can take a picture ofus when we were going to 

8 get rid of the midget [decided to kidnap and kill N.M.]." 

9 After dinner, CHSl called GONZALES and confirmed that CHSl could kidnap and 

10 murder N.M. During the call, CHSI told GONZALES to provide information on N.M., 

11 including his address, what car he drives, and other identifying information. GONZALES 

12 asked to meet the next day so she could give CHSl the information requested. 
13 

14 
On or about November 9, 2018, GONZALES called CHSI and asked CHSl to meet 

her, RAZUKI, and JUAREZ. During the meeting, RAZUKI'S assistant, GIOVANNA 
15 

CONTRERAS, was also present in the room, but did not participate in the conversation 
16 

and had headphones in her ears most of the time. RAZUKI, GONZALES, and JUAREZ, 
17 

discussed with CHS 1 several loans they were trying to secure for their businesses, 
18 

including cannabis dispensaries, as well as RAZUKI's frustration with the ongoing civil 
19 

suit with N.M. At times during the meeting, RAZUKI went to the other side of the room 
20 

to work, though CHS 1 believes it was close enough to overhear the continued conversation 
21 

between CHSl, GONZALES, and JUAREZ. GONZALES asked CHSl if CHSl needed 
22 

money [for the kidnapping ofN.M.] and said she would go get $1,000, but asked if CHSl 
23 

wanted the full payment instead. CHS 1 indicated that $1,000 fine for the time being and 
24 

25 
GONZALES went to the Goldn Bloom Dispensary and returned with $1,000 cash. 

Surveillance agents observed GONZALES walk to the Goldn Bloom Dispensary across 
26 

27 

28 

the street and return. 

5 



Case 3:18-mj-05915-MDD   Document 1   Filed 11/19/18   PageID.6   Page 6 of 7

1 After the meeting, CHS 1 provided agents with $1000 cash provided by GONZALES 

2 as well as an envelope with a piece of paper inside, which had also been provided by 

3 GONZALES. The paper had two business addresses for N.M. according to GONZALES 

4 in a later meeting. 

5 On or about November 13, 2018, GONZALES contacted CHSl again via phone and 

6 informed CHSl that RAZUKI and GONZALES would be with N.M. in court at the Hall 

7 of Justice located at 330 West Broadway, San Diego, CA. GONZALES requested CHSl 

8 join them so CHS 1 could see N.M. in person. CHS 1 declined going into the courtroom, 

9 but agreed to stand outside the building and wait for N.M. to exit. While inside the Hall of 

10 Justice, GONZALES took a picture ofN.M. with her phone and sent it to CHSI and then 

11 called CHSl and described what N.M. was wearing at the hearing. GONZALES exited 

12 the Hall of Justice and met with CHS 1 to further discuss the description of N.M., which 

13 was recorded. During this meeting, GONZALES explained that "l 0605 Roselle St." and 

14 "9212 Mira Est. Ct 218 SD 92126" were locations of businesses N.M. manages. She did 

15 not specifically explain the address, "2815 Camino Del Rio S. #124 San Diego, CA 

16 92108." According to GONZALES, the information on the envelope and back of the paper, 

17 was to assist CHS 1 in locating N.M. for the kidnapping and murder in Mexico. 

18 GONZALES also stated during the meeting "if they take him now, it's gunna be good." 

19 GONZALES went back into the courthouse and provided CHS 1 with updates as N.M. was 

20 departing the Hall of Justice to ensure CHSl observed N.M. as he left. GONZALES told 

21 CHSl that N.M. would be exiting the courthouse and that GONZALES, RAZUKI, 

22 JUAREZ, and their attorney would exit after him. FBI agents observed N.M exit the 

23 courthouse after CHS 1 had been told this and agents observed RAZUKI, GONZALES, 

24 and JUAREZ proceeded on foot to the vehicle they arrived in and departed. 
25 

In an interview with FBI on November 15, 2018, N.M. advised that he had invested 
26 

in real estate with RAZUKI in order to lease buildings to various entities mainly 
27 

marijuana dispensaries. Later on November 15, 2018, CHSl met with RAZUKI, which 
28 
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1 was recorded and surveilled by FBI agents. CHSl said, "I took care of it." RAZUKI 

2 replied, "So he will take care of it, or it's done?" CHS 1 replied, "Done." RAZUKI quickly 

3 changed the subject to discuss other business investments and pending loans. Later in the 

4 conversation, CHS 1 said, "Well, when I talked to what's her name, she said that she wanted 

5 to have proof. Do you want to see it, or are you ok with it?" RAZUKI replied, "No, I'm 

6 ok with it. I don't want to see it." Shortly thereafter, CHS 1 requested the remainder of the 

7 agreed-upon payment and RAZUKI directed CHS 1 to follow up with GONZALES for 

8 payment. 

9 On November 15, 2018, GONZALES was arrested and advised of her Miranda 

10 rights and agreed to speak with agents. During her interview, GONZALES admitted the 

11 existence of the ongoing civil lawsuit between N.M. and RAZUKI, GONZALES, and 

12 JUAREZ, but denied involvement in any conspiracy to kidnap and kill N.M. 

13 On November 16, 2018, JUAREZ was arrested and advised of her Miranda rights 

14 and agreed to speak with agents. JUAREZ admitted to having the meetings and 

15 conversations about kidnapping and killing N.M., but said she didn't think the group would 

16 actually go through with it. 

17 On November 16, 2018, RAZUKI was arrested and advised of his Miranda rights 

18 and agreed to speak with agents. During his interview, RAZUKI admitted the existence of 

19 the ongoing civil lawsuit between N.M. and RAZUKI, GONZALES, and JUAREZ 

20 involving approximately $40 million. RAZUKI heard that N.M. was missing, but thought 

21 it was a joke and denied involvement in any conspiracy to kidnap and kill N.M. 

22 

23 

24 

25 

26 

27 

28 
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CONDITONAL USE PERMIT NO. 1296130 
8863 BALBOA STE E MMCC - PROJECT NO. 368347 

PLANNING COMMISSlON 

1rus Conditional Use Pennit No. 1296130 is granted by the Planning Commission of the City of 
San Diego to LEADING EDGE REAL ESTATE, LLC, Owner and UNITED PATIENTS 
CONSUMER COOPERATIVE, Permittee, pursuant to San Diego Municipal Code [SDMC] 
section 126.0305. The 2.51-acre site located at 8863 Balboa Avenue is in tbe IL-3-1 Zone, the 
Airport Influence Area ( Miramar and Montgomery Field). Montgomery Field Safety Zone 2, 5, 
and 6, the 60-65 dB CNEL for Montgomery Field, and within the Kearny Mesa Community Plan 
Area. The project site is legally described as: Lot 9, Industrial Park No. 2, Map No. 4113, March 
12, 1959. 

Subject to the tenns and conditions set forth in this Permit, permission is granted to 
Owner/Penn.ittee to operate a Medical Marijuana Con.sumer Cooperative (MMCC) and subject to 
the City's land use regulations described and identified by size, dimension, quantity, type, and 
location on the approved exhibits [Exhibit 0A"] dated July 9, 2015, on file in the Development 
Services Department. 
The project shall include: 

a Operation of a Medical Marijuana Consumer Cooperative (MMCC) in a 999 square--
foot tenant space within an existing, 4,995 square-foot, one-story building on a 2.51-
acre site; 

b. Existing landscaping (planting, irrigation and landscape related improvements); 

c. Existing off-street parking; 
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d. Public and private accessory improvements determined by the Development Services 
Department to be consistent with the land use an..d development standards for this site in 
accordance with the adopted community plan, the California Environmental Quality 
Act [CEQAJ and the CEQA Guidelines, the City Engineer's requirements, zoning 
regulations, conditions of this Penn it, and any other applicable regulations of the 
SDMC. 

ST ANDARO RE.QUIREMENTS: 

l. This pennit must be utilized within thirty-six (36) months after the date on which all rights 
of appeal have expired. If th.is permit is not utilized in accordance with Chapter 12, Article 6, 
Division I of the SDMC within the 36 month period, this permit shall be void unless an 
Extension of Time has been granted. Any such Extension of Time must meet all SDMC 
requirements and applicable guidelines in effect at the time the ex1ension is considered by the 
appropriate decision maker. This permit must be utilized by JuJy 9, 2018. 

2. This Conditional Use Permit [CUP] and corresponding use of th.is MMCC shall expire on 
July 9, 2020. 

3. In addition to the provisions of the law, the MMCC must comply with; Chapter 4, Article 
2; Division 15 and Chapter 14, Article I, Division6 ofthe San Diego Municipal Code. 

4, No construction, occupancy, or operation of any facility or improvement described herein 
shall commence, nor shall any activity authorized by tbis Pennit be conducted on the premises 
until: 

a. The Owner/Permittee signs and returns the Pennit to the Development Services 
Department. 

b. The Pennit is recorded in the Office of the San Diego Cowity Recorder. 

c. A MMCC Peonit issued by the Development Services Departmet1t is approved for all 
responsible persons in accordance with SDMC, Section 42.1504. 

5, While this Pennit is in effect, the MMCC shall be used 011ly for the purposes and under the 
tenns and conditions set forth in this Pennit unless otherwise authorized by the appropriate City 
decision maker. 

6. This Penn.it is a covenant running with the MMCC.and al] oftbe requirements and 
conditions of this Pennit and related documents shall be binding upon the Owner/Pennittee and 
any successor(s) in interest. 

7. The continued use of this Permit shall be subject to the regulations of this and any other 
applicable governmental agency. 
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8. Issuance of this Permit by the City of San Diego does not authorize the Owner/Pennittee 
for this Pennit to violate any Federal, State or City laws, ordinances, regulations or policies 
including, but not limited to, the Endangered Species Act of 1973 [ESA] and any amendments 
thereto (16 U.S.C. § 1531 et seq.). 

9. The Owner/Permittee snall secure all necessary building pennits. The Owaer/Pennittee is 
informed that to secure these pennits, substantial building modifications and site iniprovements 
may be required to comply with applicable building, fire, mechanical, and plumbing codes, and 
State and Federal disability access laws. 

10. Construction plans shall be in substantial conformity to Exhibit "A." Changes, 
modifications, or alterations to the construction plans are prohibited unless appropriate 
application(s) or amendtnent(s) to this Permit have been granted, 

11. All of the conditions contained in this Permit have been considered and were detennined-
necessary to make the findings required for approval of this Pennit. The Penn it bolder is 
required to comply with each. and every condition in order to maintain the entitlements that are 
granted by this Permit 

lf any condition of this Pennit, on a legal challenge by the Owner/Permittee of this Penn.it, is 
found or held by a co,trt of competent jurisdiction to be invalid~ unenforceable, or unreasonable, 
this Permit shall be void. However, in such an event, the Owner/Pennittee shall have the right, 
by paying applicable processing fees, to bring a request for a new permit without the "invalid" 
conditions(s) back to the discretionary body which approved the Permit for a detennination by 
that body as to whether all of the findings necessary for the issuance of the proposed pennit can 
still be made in the absence of the "invalid" condition(s). Such hearing shall be a hearing de 
novo, and the discretionary body shal1 have the absolute right to approve, disapprove, or modify 
the proposed pennit and the condition(s) contained therein, 

12. The Owner/Permittee shall defend, indemnify, and hold hannless the City, its agents, 
officers, and employees from any and all claims, actions, proceedings, damages,judgments, or 
costs, including attorney's fees, against th.e City or its agents, officers, or employees, relating to 
the issuance of this permit including, but not limited to, any action to attack, set aside, void, 
challenge, or annul this development approval and any environmental document or decision. 
The City will promptly notify Owner/Pennittee of any claim, action, or proceeding and, if the 
Cit'y should fail to cooperate fu.Jly in the defense, the Owner/Pennittee shall not thereafter be 
responsible to defend, indemnify, and hold harmless the City or its agents, officers, and 
employees. The City in.ay elect to conduct its own defense, participate in its own defense, or 
obtain independent legal counsel in defense of any c1aim related to this indemnification. In the 
event of such election, Owner/Pertnittee shall pay all of the costs related thereto, including 
without limitation reasonable attorney's fees and cosfs. In the event of a disagreement between 
the City and Owner/Permittee regarding litigation issues, the City shall have the authority to 
control the litigation and make litigation related decisions, including, but not limited to, 
settlement or other disposition of the matter. However, the Owner/Pennittee shall not be required 
to pay or perform any settlement unless such settlement is approved by Owner/Pennittee. 
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PLA.l\'NING/DESIGN REQUIREMENTS: 

13. The use within the 999 square-foot tenant space shall be limited to the MMCC and any use 
permitted in the lL-3-1 zone. 

14. Consultations by medical professionals shall not be a permitted accessory use at the 
MMCC. 

15. Lighting shall be provided to illuminate the interior of the MMCC, facade, and the 
immediate surrounding area, including any accessory uses, parking lots, and adjoining sidewalks. 
Lighting shalJ be hooded or oriented so as to deflect light away from adjacent properties. 

16. Security shall include operable cameras and a metal detector to the satisfaction of 
Oevelopment Services Department. This facility shall also include alarms and two armed 
security guards to the extent the possession of a fireann is not in conflict with 18 U.S.C. § 922(g) 
and 27 C.F.R § 478.11. Nothing herein shall be interpreted to require or allow a violation of 
federal firearms laws. The security guards shall be licensed by the State of California. One 
security guard must be on the premises 24 hours a day, seven days a week, the other must be 
present during business hours. The security guards should only be engaged in activities related 
to providing security for the facility, except on an incidental basis. The cameras shall have and 
use n recording device that maintains the records for a minimum of30 days. 

l 7. The Owner/Pennittee shall install bullet resistant glass, plastic, or laminate shield at the 
reception area to protect employees. 

18. The Owner/Pennittee shall install bullet resistant annor panels or solid grouted masonry 
block walls, designed by a licensed professional, in adjoining walls with other tenants, reception 
area, and vault room (manager's office). 

19. The name and emergency contact phone number of an operator or manager shall be posted 
in a location visible from outside of the MMCC in character size at least two inches in height. 

20. The MMCC shall operate only between the hours of 7:00 a.m. and 9:00 p.m., seven days a 
week. 

21. The use of vending machines which allow access to medical marijuana except by a 
responsible person, as defined in San Diego Municipal Code Section 42.1502, is prohibited. For 
purposes of this section and condition, a vending machine is any device which allows access to 
medical marijuana without a human intennediary, 

22. The Owner/Permittee or operator shall maintain the MMCC, adjacent public sidewalks, and 
areas under the conb:ol of the owner or operator, free of litter and g,:affiti at all times. The owner 
or operator shall provide for daily removal of trash, litter, and debris. Graffiti shall be removed 
within 24 hours. 
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23. Medical marijuana shall not be conswned anywhere within the 2.51-acre site. 

24. The Owner/Pennittee or operator shall post anti-loitering signs near all entrances of the 
MMCC. 

25. All signs associated with this development shall be consistent with sign criteria established 
by City-wide sign regulations and shall further be restricted by this pennit. Sign colors and 
typefaces are limited to two. GroWld signs shall not be pole signs. A sign is required to be 
posted on the outside of the MMCC and shall only contain the name of the business. 

26. fnterior spaces exposed to exterior aircraft noise sources shall be attenuated to achieve an 
indoor noise level of 50 dB CNEL. 

ENGINEERING REQUIREMENTS: 

27. Prior to the issuance of any building pennit, the Owner/Pennittee shall assure by permit 
and bond the replacement of the two easterly driveways with City standard driveways on Balboa 
Avenue per Standard Drawings SDG-159, satisfactory to the City Engineer. 

TRANSPORTATION REQUIREMENTS: 

28. No fewer than 5 parking spaces (including 1 van accessible space) for the proposed 999 
square-foot MMCC (with 99 existing surface parking spaces -including 4 accessible spaces on 
the entire 2.5 acre site) shall be maintained on the property at all times in the approximate 
locations shown on Exhibit "A". All on-site parking stalls and aisle widths shall be in compliance 
with requirements of the City's Land Development Code and shall not be converted and/or 
utilized for any other purpose, unless otherwise authorized in writing by the Development 
Services Department. 

29. Prior to any building permit/tenant improvement for 8861 Balboa Avenue Suite #B, the 
applicant shall demonstrate that the converted portion of the warehouse space to 2-car parking 
garage at 8861 Balboa Suite #Bis to be accessed accessible for minimum turning path for 
passenger car design vehicle to accommodate ingress/egress of two (2) side-by-side 
dimensionally acceptable interior garage parking spaces, one of which is to be assigned to this 
CUP for 8863 Balboa A venue Suite #E as employee parking while the other to be assigned to 
8861 Balboa Avenue Suite #B, which may in tum require its own building permit to convert a 
portion of Suite #B into a parking garage satisfactory to BDR - Structural Review staff. 
Improvements to the existing garage space that may be required include, but are not limited to, a 
wider garage door and improvements required for separation of the parkin,g and warehouse uses 
in 8863 Balboa Avenue Suite #E, satisfactory to BDR - Structural Review staff. 
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POLICE DEPARTMENT RECOMMENDATION: 

30. The San Diego Police Department recommends that a Crime Prevention Through 
Environmental Design (CPTED) review be requested by their department and implemented for 
theMMCC. 

INFORMATION ONLY: 

• The issuance of this discretionary use pennit alone does not allow the immediate 
cotnmencement or continued operation of the proposed use on site. The operation allowed 
by this discretionary use permit may only begin or recommence after all conditions listed 
on this pennit are fully completed and all required ministerial permits have been issued and 
received final inspection. 

• Any party on whom fees, dedications, reservations, or other exactions have been imposed 
as conditions of approval of this Permit, may protest the imposition within ninety days of 
the approval of this development permit by filing a written protest with the City Clerk 
pursuant to California Government Cod~section 66020. 

• This development may be subject to impact fees at the time of construction pennit 
issuance. 

APPROVED by the Planning Commission of the City of San Diego on July 9, 2015 and 
Resolution No. PC-4716. 
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Conditional Use Pennit No. J 296130/PTS No. 368347 
Date of Approval: July 9, 2015 

AUTHENTICATED BY THE CITY OF SAN DIEGO DEVELOPMENT SERVICES 
DEPARTMENT 

Edith Gutierrez 
Development Project Manager 

NOTE; Notary acknowledgment 
must be attached per CivU Code 
section 1189 et seq. 

The undersigned Owoer/Permittee, by execution hereof, agrees 1o each and every condition of 
this Pennit and promises to perfonn each and every obligation of Owner/Pennittee hereunder. 

NOTE: Notary acknowledgments 
must be attached per Civil Code 
section 1189 et seq. 

LEADING EDGE REAL ESTATE, LLC 
Owner 

By~(J~ 
Michael D. Sherlock 
Managing Member 

UNITED PATIENTS CONSUMER 
COOPERATIVE 

Permittee 

ByCfhwhj YJ. 

Page 7 of7 

Michael D. Sherlock 
Perrnittee 

ORIGINAIL 

SHERLOCK-DCC-FOIA:0098 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE§ 1189 

A notary pubfic or other officer completing this certificate verifies only the ldentlly of the Individual who signed the 
document to Which this certificate is attached, and not the truthfulness, accuracy, or valldily of that document. 

State of California 
County of San Diego 

On July 27, 1201.5 Vivian M. Gies, Notary Public before me, ____ ______ __________ __, 
Date Here Insert Name and 171/e of the Officer 

personally appeared ______ -_-_-_-_-_-_-_-_-_E_d_i_t·h_G_u_ti_e_r_rez __ -_-_-_-_-_-_-_-_-_- _- _-_____ _ 
Name(s) of Signer(s) 

who proved to me on the basis of satisfactory evidence to be the person(s} whose name(s) is/-at"e 
subscribed to the within instrument and acknowledged to me that l;ie/sheJ#rey executed the same in 
~er/thetr authorized capacity(les), and that by l:lis/her/#teit signature(&) on the Instrument the person(S,, 
or the entity upon behalf of which the person{e) acted, executed the instrument. 

@ VIVIAN M. GIES 
Commlulon I 2046017 

~ Notary Pubtlc • Calllornia J 
San Diego County -

M Comm. £1 Ires Oct t e. 2011 

Place Notary Seal Above 

I certify under PENALTY OF PERJURY Under the laws 
of the State of California that the foregoing paragraph 
is true and correct. 
WITNESS my hand and offtcial seal. 

Signature ~ )t c~ 
Signature of Notary Public 

---------------OPTIONAL---------------
Though this section is optional, completing this Information csn deter alteration of the document or 

fraudulent reattachment of this form to an unintended document. 

Description of Attached Document PTS 368347/8863 Balboa Ste.E MMCC/CUP #1296130 
Title or Type of Document: ____________ Document Date: _______ _ 
Number of Pages: ___ Signer(s) Other Than Named Above: ____________ _ 
CapacityOes) Clalmed by Slgner(s) 
Signer's Name: ___________ _ Signer's Name: ___________ _ 
O Corporate Officer - lltle(s): ______ _ O Corporate Officer - Tltle(s): _____ _ 
0 Partner - 0 Limited D General D Partner - D Limited D General 
D Individual D Attorney in Fact D lndlvldual D Attorney In Fact 
D Trustee D Guardian or Conservator D Trustee D Guardian or Conservator 
0 Other: _____________ _ 0 Other. ________ _____ _ 
Signer Is Representing: _ _______ _ Signer Is Representing: ___ _____ _ 

~~~~~~i.R,'£<:,~~\;X.ik>!.i<,~,Z:.C..W~Q,)t 

©2014 National Notary Associatlon • www.NationalNotary.org • ~-800-US NOTARY (1·800-876-6827) llem #5907 

SHERLOCK-DCC-FOIA:0099 



CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL CODE§ 1189 
_,tf'WW-,,CMD PNl9t ,..._~C,M )rt::W i 'tCWK ".Si ♦~ftifMW !t ♦◄W,_.WW . JAfWI #& 7 MILi 

A notary public or other officer completing this certificate verl!Jes only Iha Identity or the Individual who signed the 
document to \\i\lch this certificate Is attached, and not the truthfulness, accuracy, or validity of that document 

State of California 
County of S!n Pi"5 o 

On :Ju.!'1 2:Y '2.Qlr: 
Date 

before me, C.hMbY'L: ~'¼~I'\, Nala~ B,My. 
Here Insert Name an Title of the Officer 

personally appeared U vlM c \ ~(av\u "1c(IN \;. 
Name(s) of Signer(s) 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) ls/are 
subscribed to the Within lnstrumen1 and acknowledged to me that he/she/they executed the same In 
his/her/their authorized capaofty(fe~). and that by his/her/their signature(s) on the Instrument the person(s), 
or the entity upon behalf of which the person(s) acted, executed the Instrument. 

@ CHRISTINE GASPARYAN 
Commission fl 2073117 

~ Notary P11blic • C1lilornl1 f 
z San 01100 County -
J. ..... , sozi~ ~~'tstu2tt2~1d 

Place Notary Seal Abov& 

I certify under PENALTY OF PERJURY under the laws 
of the State of Cali{ornla that the foregoing paragraph 
is true and correct. 
WITNESS my hand and official seal. 

Signature CWbo., ~ "-'O 

SlgnaiurJototary Public 

---------------oPTIONA,---------------
Though this section Is optional, completing this Information can deter alteration of the document or 

fraudulent reattachment of this form to an unintended document. 

Description of Attached Document 
Tltle or Type of Document: Ca~.\ UH PY.o,,\'.t -.12511\?>ll Document Date: _______ _ 
Number of Pages: '"'+ Slgner(s) Other Than Named Above: _,t.\'-'-/11.-"---- -------
Capacity(ies) Claimed by Slgner(s) 
Signer's Name: ___________ _ Signer's Name: _ __________ _ 
D Corporate Officer - Trtle{s): _____ _ 
D Partner - D Limited D General 

D Corporate Officer - Tltle(s_)=,~----._r-..c;.... __ _ 
D Partner - □ Umited D ·" 

0 lndlvtdual D Attomey 'ln Fact D Individual □ A In Fact 
D Trustee □ Guardian or Conservator D Trustee uardlan or Conservator 
□ Other. ____________ _ 0 Othe~r:,..-,;. _ ___________ _ 
Signer Is Representing: ________ _ , -SI r Is Representing: _______ _ _ 

..... -.,11 NW .. w«a:UeeQ;ecM•ctcu:a:t1&w1• !n&il;tlt~-mw«Lu 51&9:aauwu ¥ 1 eM 

102014 National Notary Association• www.NationalNotary.org • 1-800-US NOTARY (1-800-876-6827) Item #5907 

ORIGINAL 

SHERLOCK-DCC-FOIA:0100 
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~ Wei ~ W,L ,,. DEB) Noll), I.Nm 
O'IHlil\Wlle SHOWN~. liWL, TM 8'TA~ TO: 

San Diego Unbd Hd(ql Group, U.C 
7917 B~ All9nue 
t.eman Grove, CA 91954 

DOC# 2017-0126556 
IIIIIUIIIIIIIIIIIIUIIIIIIII 

Mar 20, 2017 04;59 PM 
OFFICIAL RECORDS 

Emest J . Dronenburg, Jr., 
SAN DIEGO COUNTY RECORDER 

FEES: $323.50 
PCOR: YES 

PAGES: 3 

--------------+-------ucoJU»EltSmBONLY ------
ORDERNO. 'flO ·Mb~ 11 '40 .. '12. GRANT DEED 

TAXPARCEI.NO. 3U-1S0-1W3 IIICl8Cl8-1SO-U·16 
The undersigned gnmtcr declares that the documezrtlry transfer tax i, ~i : ~- and it 

computed on the full value of the iDk:rat of the property coovcycd. or ia 
X computed on the fiLll value lea tbo value of liens or enc:umbtances RmliniDg 1hereon at the time of sale. 

'Ibo land, re:nemcnta or realty is L:>cm=d in 
__ unincorporated area ,2.._ city _San_Di___.ego ____________ and 
FOR AV ALUABLB CONSIDERATION, rcoeipt of which i, hereby acbowied&od, 

RazuJc:i Inwstments, I.LC , • Califomia Limited Liebillty COIP.,.ny 
hereby ORANT(S) to • 

Sci Diego United Holdinp Group. LLC , a Califomia Limited Liability Company 

The foilowing,desonl>ed ral property m the City of San Diego, County of San Diego, State of Califtmia: 
AS MOIB COMPLE'raLYDBSQUBED INBXHIBJT "A" A1TACHED HERETO AND MADBAPAATHBRBOF, 

Dated 03/01/2017 

A DOtm)' public oroeherofficer coa,pletln& 1lds cerdficm vcri8es only tile 
idmity of tho mdividllll who lfped the doc'llmmt to nich 1!1il ~ 
is and not die or vali of lhat cfocmnent 

\1lflo proftd IO 1DO 1111 lbc bub Cf[ llllllt.eetoty cri:lcnoo ID be die peno.11(1) wbOIC 
DIIDD(1) 11/n llllba:ribod to die wllldr, ID,taiiW4t IDd edcDowlod,od lo mo Iba 
~ e:aalllld tic a1DO m ~ 1111bori2'Dd ~i•). IDd 1b1t by 
~ ,fpaaure(a) Ga 6' -....it tbe paoa(s}. er dic mtlty vpGG bcbllt C1l 
wblch tbo pm1Gll(s} tmd, 8QClll.ed Ille illllnmlalt. 

I~ lllldcr PF.NALTY CJI PmUOllY IIDdcr tbo Jnt of U. Salo of Callfonlfa 
lbaldictore,oiaaJIIIIClfhiltnlomdcomct. 

MINBSSlll,)'~~.omc:111 

Signuure _ _,,_~,._,..'"'"-l,..__ ____ ,_.a...'-----NotaryPublic (Notary Seal) 
TRMIR!.ln:-=tt\ PARTY SHOWN BELOW: JP ~O PAllTY SO SHOWN. MA.a. AS DIRECTBD ABOVE. 

"'' i+c o\ 

SHERLOCK-DCC-FOIA:0102 



NOTARY SEAL CERTIFICATION 

(Government code 27361.7) 

I CERTIFY UNDER PENAL TY OR PERJURY THAT THE NOTARY SEAL ON THE 
DOCUMENT TO WHICH THJS STATEMENT IS ATTACHED READS AS FOLLOWS: 

Name of the Notary. Ya m,y DI Q ndn.1 \;Aui-1{.l 

Commission Number.' a ILJ I u.~r Date Commlslon Expires: Ju I JI' d'OdO 

County Where Bond is Flied: _ _.\\ .... a ... n _ _.O..,( ..... e,...,S°----------

Manufacturer or Vendor Number. IJ N ki.. ------------,------' (Located on both sides of the notary seal bQrder) 

Ariana Serrato, OPS Agent 

Place of Execution: ___ sa_n._.0...,ie,..g..._o __ Date: __ 3_-Cf_-_., __ l._ ____ _ 

SHERLOCK-DCC-FOIA:0103 
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Parcel 1: 

EXHIBIT A 
½egal Description 

The land hereinafter referred to Is situated lh the City of San Diego, County of San Diego, State of CA, and Is described as 
follows: • 
A Condominium Comprised of: 

Parcel 1: 

An undivided 1146th Interest In and to the Southwesteriy 219.55 feet of the Northeasteriy 413.55 feet of Lot 9 of the City of 
San Diego Industrial Park Unit No.2, in the City of San Diego, County of San Diego, State of California, according to Map 
thereof No. 4113, filed In the Office of the County Recorder of San Diego County, March 12, 1959. 

Excepting therefrom all office units and industrial units as shown upon that certain Condominium Plan recortted July 31, 
1981 as FIie/Page No. 81-242888 of official records. 

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking 
spaces as shown upon the Condominium Plan above referred to. 

Parcel 2: 

Unit No. 8863E as shown on the Condominium Plan referred to In Parcel 1 above. 

Parcel 3: 

The exclusive right tb use and possession of those portions of said land described in Parcel 1 above, designated as 
Parking Space Nos. E-32 and E-31. 
APN: 369-150-13-23 

Parcel 2: 
The land hereinafter referred to Is situated In the City of San Diego, County of San Diego, State of CA, and Is described as 
follows: 
A Condominium comprised of: 

Parcel 1: 

An undivided 1/461hs Interest In and to the Southwesterly 219.55 feet of the Northeasterly 413.55 feet of Lot 9 in the City of 
San Diego Industrial Park Unit No. 2, In the City of San Diego, County of San Diego, State of Callfomla, according to n1ap 
thereof No. 411.3, flied In the Office of the County Recorder of Sah Diego County, March 12, 1959. 

Excepting therefrom all office units and lndusbial units as shown upon that certain Condominium Plan recorded July 31, 
1981 as Instrument No. 81-242888, of Official Records. 

Also excepting therefrom the exclusive right to use and possession of all those exclusive use areas designated as parking 
spaces Qnd airplane parking spaces as shown upon the Condominium Plan above referred to. 

Parcel 2: 

Unit 8861 B as shown on the Condominium Plan referted to In Parcel 1 above. 

Parcel 3: 

The exclusive right tb use and pos$easlon of those ~rtlons of said land described In Parcel 1 above, designated as 
Parking Space No. 848,847, Airplane Parking Space No. (None). 
APN: 369-150-13-16 

Legal Description CA0410.17001140-42/58 
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5 
1600 PACIFIC HIGHWAY, SUtrE 260, SAN DIEGO, CA 92101 

P.O. so~ 121750, SAN DIEGO, CA 92112-1750 
(619) 237•0S02 

Ernest J. Dronenburg, Jr, 
County of San Diego 

Recorder/ County Clerk 
www.sdprcc.com 

FICTITIOUS BUSINESS NAME STATEMENT 
FEE SCHEDULE 

FBN# 2017-9029410 
111111111111 lllll lllll 1111111111111111111111lll lllll 11111 1111111111111 

Dec 04, 201 7 10:11 AM 
FILED 

Ernest J. Dronenburg, Jr., 
SAN DIEGO COUNTY CLERK 
FEES: $42.00 PAGES: 1 

Expires: Dec 04, 2022 

FILING: $42.00 
$5,00 
$S,00 
$2.00 

{Includes one business name and one business owner on statement) 
ADDITIONAL OWNER(S): 
AOO BUSINESS NAME(S): 
AODmONAL COPIES: 

(Fee ls exempt to Include the name of a spouse when transactfng business as a married couple) 
\Fee a pp Iles lo addltlonal business names on statement at the ;ame location) 
(Additional $1.00 fee for a certiflcatlon of copy) 

All Information on this statement Is public information and Is required to appear In the newspaper pursuant to Business and Professions Code 17913. 

(l ) FICTITIOUS BUSINESS NAME(S): 

a. Tbe. Tre.e➔ 
Print Flttllfous Bu,lness Name(s) 

b. 
Pr!n1 flcmlous Builness Name(s) 

(2) LOCATED AT: - ~---=B'--6_ 3_ B_~_\-'-bo_°'-____;A_v_e..____;trc....o1_< ·_+ _~~1 ~ M i) ,· t ~ <Q 
Physttal Oustneu Address (No P.O. Sol< or Postal Mailbox FatiITtlcs} Oty 

Mo11ingAddre1s (If different from above) Slote 'Zip Code 

(3) REGISTRANT INFORMATION: (Individual, Corp., lLC, Gen, PaMer, etc.} 

a. &,-J6oo.. Ave.. 
Print full Complete Nom~ [e.g. First, M iddle, lut or Corp, /UC} 

$ ~6 3 gA I 60 "" ~ VI~ I 't C ,_~_;_IA_"- -""q "-', i:Jl""+-'~:;...___,l,_l.h---=-.._.I 'f?.. I '2. } 
-R-es-ld_e_n_ce_A_d_d-,.-,,-,-lf-Co-rp-. -o, ... l ... LC'-en-t""e._r p_h_v_sl.a.n_l_a""dd"",-cs-s-(-No- P.-0-=, B_o_x_o_r_P_o,-t1_I_M_a_ll_bo_•_F_a_tl_llU- .,.-I ----~ Otv S111te lip Code 

co-.\l·bcr1 ,·" 
1fC01poratlon or UC-Print State of lncorpotatlon/Orlanlzatlon 

b. 
Pnnt Full Complete Name (e.g. Fi1st, Middle, last or Corp. /LLC} 

Residence Address, if Corp. or LLC ente1 physlcol addreu (No P,O, BoM or Ponal M~llbo• Facilltles) Qty Slate 

If Corporation or UC - Print Sute or lnco,ponit1on/Orean1,at1011 

(4) THIS BUSJNESS JS CONDUCTED BY: (Please check one) 

0 A, Individual 
0 8. Married Couple 
D C. General Partnership 
0 0. Limited Partnership 

□ E. Jolnl Venture 
~ - Corporatron 

D G, Trust 
D H, Co-Partners 

□ I. Limited Liab11ity Company 
□ J. Limited Uablllty Partnership 
D K, Unincorporated Association-Other than a Partnership 
a L State or Local Registered Domestic Partners 

Zlp Code 

(5),REGISTRANf. FIRST COMMENCE,O TO TRANSACT BUSINESS UNDER THE ABOVE NAME(S) AS OF (MM/00/¥-Y•YY.);-.~ /-£ - t- / - Tr.cannot bea future date)-
□ CHECK 11ERE IFTuE REGISTRANT HAS NOT YET BEGUN TO TRANSACT BUSINESS UNDER THE NAME(S) AllOVE 

I det111e tl,at all lnfo1me1l0n In thli i tatoment ls true and correct. (A res1sira11t who declares is 11ue any material mauer purwant to Section 17913 or the Business and Ptofeuloru tad• th•~ 
the reglw-ant know, to be falseb guilty of a 1nlsd,meanor punlthable by a flne not to exceed one lhovsand dollars 151,000J.) 

{6} Print Narnc of Reglman1: -go-,l ~ e> °' AV'c. C.. O f) f €. fl)...,ln'-.J-c... 
~ _,A'. _,.,.,,.~ !Print name as 1t appears above on the statement) 

Signature of Registrant:-~~ 

Prtnt Na~ of S11:nor: ~ ( A 4 ,$ ~ /d,vz Prlnl Tille of Persori Signing; f I e S''. de,, T 
t Corporation or llC (II Corporation or (Cc) 

This statement was filed with the San Oiego Recorder/County Clerk as indicated by the file stamp above, 
NOTICE,IN Act0ROAl<C!Wtll1 SUBDIVISION (,)Of ~(CT ION 17920,A flCTrTIOUS NAME STATEMENT GENERALIYEXPIRESIIJ M [NOOF FIVEY!cA~S(S) IROM IHEOATE ON IYHIOI ITIVAS fll[O IN T~EOFIIC£0f Tl1l 
COUNf' CUJtt, IJCC£Pl. M PROVIDED IN SUBDIVISION (b) or SECTION 17920, Wr!ERE IT [)(PIRES 40 or.vs AllER ANY CHANGE IN TIil FACTS SET FORT>I IN THE UATEMENI PURSUANT to SECTION 179U Ofl1UI 111AN A 
01 .. NG[ IN THE I\ESIDENC! AOORUS Of A R£G1STE.OfD OWt<E~. A NEW FICTilJOUS aUStNESS NAME SlATt.ME"'1 MUJ.l &E IMO l!fOREl)<E DC•IMlJON. 
fl1E HUNG OF Tl115 Sl AlEMtNT OOES NOT Of ITSElF AUTHO~IZF THE USE IN THIS STAl(OF A flC10T10U~ 8USINEn NAME IN VIOtAllON Of Tl1E ROGHlS Of ANOTliEII Ul<OEI\ /£0£!\l'l, SlAT(, Oi\COMMO" LAW (5£E S!CTION 
W:ll IT SlcQ., aust~U! AffO PIIOHSSIONS CO Of) 

CC1l0 IJ'ov. 07/5/17) 
SHERLOCK-DCC-FOIA:0106 
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This" a tno< ccnitied copy ufrhe record 
of II bears !he seal. 1mprimed in purple ink 

JRNEST J DRONENBURG.JR. 
Assessor;RecordcriClcrk 

an Diego Counry. California 
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Gina M. Austin (SBN 246833) 
E-mail: gaustin@austinlegalgroup.com 
Tamara M. Leetham (SBN 234419) 
E-mail: tamara@austinlegalgroup.com 
AUSTIN LEGAL GROUP, APC 
3990 Old Town Ave, Ste A-112 
San Diego, CA 92110 
Phone: (619) 924-9600 
Facsimile: (619) 881-0045 

 
Attorneys for Defendants 
Ninus Malan 

 
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO- CENTRAL DIVISION 

 

SALAM RAZUKI, an individual,  

 Plaintiff, 

 vs. 

NINUS MALAN, an individual; CHRIS 
HAKIM, an individual; MONARCH 
MANAGEMENT CONSULTING, INC., a 
California corporation; SAN DIEGO 
UNITED HOLDINGS GROUP, LLC, a 
California limited liability company; FLIP 
MANAGEMENT, LLC, a California 
limited liability company; ROSELLE 
PROPERTIES, LLC, a California limited 
liability company; BALBOA AVE 
COOPERATIVE, a California nonprofit 
mutual benefit corporation; CALIFORNIA 
CANNABIS GROUP, a California 
nonprofit mutual benefit corporation; 
DEVILISH DELIGHTS, INC. a California 
nonprofit mutual benefit corporation; and 
DOES 1-100, inclusive; 
 
 Defendants. 
 
 

    CASE NO.  37-2018-00034229-CU-BC-CTL 
 

DECLARATION OF GINA M. AUSTIN 

 
[Imaged File] 
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I, Gina M. Austin, declare: 

1. I am attorney admitted to practice before this Court and all California courts and, 

along with Tamara M. Leetham, represent defendant Ninus Malan (“Malan”) in this matter.  I 

make this declaration in support of Malan’s ex parte application to vacate order appointing 

receiver.  Unless otherwise stated, all facts testified to are within my personal knowledge and, if 

called as a witness, I would and could competently testify to them.      

2. I am an expert in cannabis licensing and entitlement at the state and local levels 

and regularly speak on the topic across the nation. 

3. I have represented Ninus Malan, San Diego United Holdings Group, Balboa Ave 

Cooperative, and California Cannabis Group in multiple matters in San Diego County Superior 

Court. 

4. My firm also performs additional legal services for these defendants to include 

corporate transactions and structuring, land use entitlements and regulations related to cannabis, 

and state compliance related to cannabis.   

5. On Tuesday July 17, 2018, I specially appeared in Judge Medel’s department in 

response to an ex parte application by Salam Razuki to appoint a receiver and for a temporary 

restraining order in the instant litigation.  The purpose of my special appearance was to inform the 

court that none of the defendants had been served, that our office had not been retained to 

represent any of the defendants in this matter, and request that the court set the matter for a proper 

noticed hearing after the defendants had been served. A true and correct copy of the transcript 

from that hearing is attached as Exhibit A and incorporated by reference.   

6. Judge Medel summarily granted the application and Plaintiff’s request to appoint 

Mr. Essary as the receiver.  There was no discussion of the proposed order or any response from 

the court regarding the lack of notice, service, or harms that would create a need for immediate 

relief. 

7. Outside the courtroom I asked opposing counsel to send me a courtesy copy of the 

order as soon as it was signed.  I did not receive a courtesy copy of the order until late that 

evening. 
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8. At approximately noon on July 17, 2018, Heidi Rising, the manager of a separate 

dispensary Golden State Greens and then contract operator of the Balboa dispensary, called me 

and informed me that the prior operators of the Balboa dispensary were outside and harassing 

customers and that the prior security guard was there brandishing a gun.  Golden State Greens is a 

separate client of Austin Legal Group.  I instructed Ms. Rising to call the police and drove up to 

the dispensary to meet with police when they arrived to explain the events that had happened in 

court earlier that morning. 

9. At approximately 2pm, upon reviewing a copy of the register of actions in this 

case, I telephoned Mr. Essary to (i) request a copy of the order and the bond, (ii) discuss the 

issues in the case, and (iii) determine the process for moving forward.  Mr. Essary informed me 

that he was going to immediately “take possession of all assets” including the dispensary and put 

the prior operator back in control of the dispensary.  I informed him that I could not allow him to 

do that until the defendants had been served with an order.  I specifically informed Mr. Essary 

that neither my office nor any of the defendants had been served with the court’s order appointing 

the receiver. Mr. Essary informed me that he had years of experience and taken control of 

millions of dollars and would take possession of the dispensary immediately. In response to my 

objections that none of the parties had been served with the order or bond, Mr. Essary stated that 

he didn’t have to serve anyone as he had a court order appointing him the receiver and that was 

enough. 

10. Around 3 pm on July 17th, Heidi rising telephoned me because a man was 

pounding on the dispensary’s door and demanding he be let in.  Heidi did not feel safe leaving the 

dispensary.  The man with a gun was outside, and people working with him were sitting on her 

car. I drove to the dispensary to pick her up and help her escape. 

11. When I arrived at the dispensary I was speaking with Ms. Rising on the phone to 

determine where to pick her up.  She stated that the people outside were trying to break down the 

front door and we agreed I would pick her and two other Golden State Greens employees up in 

the back of the dispensary.  When I arrived the people outside had just broken down the front 

door of the dispensary and there were people running around the corner of the dispensary towards 
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my car as if to attack us.  Out of fear, as soon as Heidi and her two other associates were in my 

car, I drove away as fast as I could.  We were chased by the man who had been at the dispensary 

earlier in the day brandishing his gun. 

12. Despite the fact that none of the defendants had been served with the court’s order, 

on July 19, 2018 I emailed Mr. Essary and informed him of the issues I believed to need 

immediate attention.  A true and correct copy of this email is attached as Exhibit I to the 

Declaration of Tamara M. Leetham.  In a response email on July 19, 2018, Mr. Essary 

acknowledged receipt of my email and stated that he had retained an attorney Mr. Griswold. 

13. I am informed and believe that either Mr. Essary or Mr. Griswold or both have 

taken possession of the Balboa dispensary and have placed the prior operator SoCal Building 

Ventures as operator. 

14. Allowing Mr. Essary to control the dispensary is a violation of State law.  The 

Bureau of Cannabis Control (“BCC”) requires all owners to submit detailed information to the 

BCC as part of the licensing process.  An owner is defined as:  

(1) A person with an aggregate ownership interest of 20 percent 
or more in the person applying for a license or a licensee, 
unless the interest is solely a security, lien, or encumbrance. 

(2) The chief executive officer of a nonprofit or other entity. 
(3) A member of the board of directors of a nonprofit. 
(4) An individual who will be participating in the direction, 

control, or management of the person applying for a license 

[emphasis added]. 

Cal. Bus. Prof Code § 26001(al). 

15. Based upon the definition of an Owner, Mr. Essary would be deemed by the BCC 

to be an owner and would have to submit all the requisite information required by Title 16 

Chapter 42 of the California Code of Regulations before he would be allowed to legally take 

possession and control of the Balboa dispensary.   

16. Based upon the definition of Owner, SoCal Building Ventures would also be 

deemed an owner.  I am informed and believe that its re-appointment as operator of the Balboa 

dispensary is also a violation of state law as none of the CCR Title 16 information has been 

submitted to the BCC. 
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17. Allowing Mr. Essary to control the dispensary is also a violation of the San Diego 

Municipal Code (“SDMC”).  The SDMC requires all responsible persons to have a background 

checks and a valid Marijuana Outlet Operating Permit. (SDMC Article 2, Division 15.)  A true 

and correct copy of SDMC Article 2, Division 15 is attached hereto as Exhibit B.  

18. The SDMC defines Responsible Person as “a person who a Director determines is 

responsible for causing or maintaining a public nuisance or a violation of the Municipal Code or 

applicable state codes. The term Responsible Person includes but is not limited to a property 

owner, tenant, person with a Legal Interest in real property or person in possession of real 

property.” (SDMC §11.0210).  The term also includes “a permittee and each person upon whom a 

duty, requirement or obligation is imposed by this Article, or who is otherwise responsible for the 

operation, management, direction, or policy of a police-regulated business. It also includes an 

employee who is in apparent charge of the premises.” (SDMC 33.0201.) 

19. Mr. Essary and SoCal Building Ventures are responsible persons and are in 

violation of the SDMC for failure to obtain the requisite background checks and permits. 

20. I am informed and believe that SoCal Building Ventures has caused the Balboa 

dispensary to be in violation of the SDMC and the City of San Diego has issued various notices 

of violation that if left uncured will threaten the ability of Balboa to maintain its Conditional Use 

Permit to operate. A true and correct copy of the current code enforcement action pending against 

the Balboa dispensary is attached hereto as Exhibit C. 

21. I am informed and believe that upon the appointment of Mr. Essary as the receiver, 

the Balboa dispensary has engaged in additional violations of the SDMC by failing to provide two 

security guards during operating hours and one security guard during non-operating hours. 

22. The Balboa dispensary is currently in the process of a compliance and tax audit by 

the City of San Diego.  The City has demanded responses by Friday August 3rd.  Failure to 

provide these responses included financial data from the databases that are in the exclusive 

control of Mr. Essary and/or SoCal Building Ventures could cause irreparable harm and a loss of 

the Balboa dispensary’s right to operate. 

23. There are two hearings scheduled before the Hearing Officer for the City of San 
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Diego for land use entitlements for the properties located at 8859 Balboa (“8859 CUP”) and 9212 

Mira Este (“9212 CUP”).  These hearings are of critical importance to the future rights and 

privileges of those two properties.  Approval by the Hearing Officer at each of these hearings 

requires specific knowledge and skills of the City of San Diego licensing process and historical 

facts that neither Mr. Essary or SoCal Building Ventures has. 

24. The 8859 CUP is scheduled for a public hearing on August 15, 2018.  Ninus 

Malan and the various entities that he is a member of will be irreparably harmed if this hearing is 

delayed or if they are not adequately represented.  The City of San Diego is only issuing 40 

permits.  If the 8859 CUP is not heard by the Hearing Office on August 15, 2018, it is possible 

that the 8859 CUP would be unable to be approved in the future. 

25. The 9212 CUP is scheduled for a public hearing in early September.  Ninus Malan 

and the various entities that he is a member of will be irreparably harmed if this hearing is 

delayed or they are not adequately represented.  Due to the permit number limitations, if the 9212 

CUP is not heard by the Hearing Office in early September, it is possible that the 9212 CUP 

would be unable to be approved in the future as there are more than 60 applications for only 40 

permits. 

26. Our office has been responsible for processing the state applications related to 

cannabis operations at both the Balboa dispensary and 9212 Mira Este.  Processing of these 

applications requires specific knowledge and skill of the state licensing requirements as well as 

the current state cannabis rules and regulations.  An immediate response is required by the BCC 

from the Balboa dispensary and the Mira Este operations.  It is my opinion that neither Mr. 

Griswold nor Mr. Essary have the knowledge and skills relevant to state cannabis law to 

effectively process these applications.  Failure to immediately respond to the BCC and California 

Department of Public Health will likely jeopardize the permits and the ability to legally operate at 

these locations. 

/// 

/// 

/// 
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I declare under penalty of perjury under California state law that the foregoing is true and 

correct.  Executed in San Diego, California, on July 30, 2018. 

             

       _______________________________ 
Gina M. Austin 
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JULY 17, 2018; San Diego, California; 1:30 P.M. 

-- O0o -- 

THE COURT:  Item 4.  Razuki versus Malan.

MR. ELIA:  Good morning.  Steven Elia on behalf

of Mr. Razuki.  

MS. GRIFFIN:  Maura Griffin on behalf of

plaintiff.

THE COURT:  Mr. Elia.

MS. AUSTIN:  Your Honor?  Gina Austin specially

appearing on behalf of all defendants.

THE COURT:  When you say "specially," what does

that mean?

MS. AUSTIN:  It means we're here only to oppose

this and protect their interests.  They have been served.

We are not retained as counsel yet for this matter.

THE COURT:  All right.  Counsel, tell me --

flush this out for me.  I need a little more history.  I

only had a peripheral chance to read your papers.

MR. ELIA:  Yes, your Honor.  It's a lengthy set

of facts.  I'll do my best to summarize.  

This case is about three properties that operate

three legal dispensaries:  There's a retail location at

Balboa.  There's a manufacturing, cultivation at the

Murriesta.  And there is a third location which hasn't

engage in operations at this moment.  We're really dealing

with the two operations.

My client invested millions of dollars.  Her

client invested nothing.  If he did, it's a nominal
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amount.

THE COURT:  What was the role of her client?

MR. ELIA:  To be the operator.  But the deal was

that my client would be 75 percent owner; her client would

be 25 percent owner after my client recouped his

investment, which hasn't happened.

THE COURT:  Okay.

MR. ELIA:  This oral agreement was memorialized

into a settlement agreement where both sides were

represented by an attorney.  They met several times as

Exhibit D.  It's very clear as to what the ownership of

the assets are.  There's no ambiguity.

At this point, Mr. Malan, who is the defendant,

and Mr. Hakim want to cut my client out of the deal

completely.  Essentially, they want to steal these

operations.  So in October of 2017, they brought in a

management company, a professional management company,

that would operate these operations.  Counsel is here on

behalf of SoCal.  And they entered into three agreements

for the three locations.

SoCal has paid about $2.6 million so far.  That

money -- some of that money was supposed -- probably about

a million dollars of it -- was supposed to go to an entity

called Flip.  My client was a 50 percent -- I'm sorry --

75 percent owner, and her client would be a 25 percent

owner, as I previously stated.

What Mr. Malan did, what Mr. Hakim did is they

set up another entity called Monarch.  Didn't tell my
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client about it and funneled over a million dollars of

that amount.

Now, under these three management agreements,

SoCal was supposed to pay a hundred thousand dollars a

month.  So 50,000 per location.  It's a substantial amount

of money we're talking about.  This was since October of

2017.

Now, when SoCal eventually found out about a

month ago that Mr. Razuki, my client, had a substantial

interest in these operations, they sent a letter over to 

her client saying, What is this all about?  Tell us why

you didn't tell us Mr. Razuki had this ownership interest.

Then they withhold payments.  

So what her client does is he locks them out.

Resorts to self-help, locks them out.  Although they've

got a million dollars worth of machinery at the

cultivation location.  Locks him out.  Locks him out of

the retail establishment.  Brings in a new operator.

SoCal has already paid million of dollars, and

her client has granted options under this agreement.

They've paid $225,000 for these options to purchase half 

of these operations, and they just locked him out and

brought in a new operator.

They did this to conceal the fact and to cut my

client out of the transaction.  The new operator has no

idea that my client owns 75 percent of these operations.

Now, we're asking for a receiver because these

are extraordinary circumstances and conduct by the
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defendants.  All we're asking for is to preserve the

status quo that we've had the last ten months with the

defendants.  We're just asking for the appointment of a

receiver that would take over the marijuana operations,

temporary restraining order so they don't commit waste.

The problem, your Honor --

THE COURT:  What underlying suit do you have?

MR. ELIA:  The complaint?

THE COURT:  Yeah.

MR. ELIA:  It's basically to enforce the

settlement agreement that's attached as Exhibit D.

THE COURT:  There was a settlement in this case?

MR. ELIA:  There was a settlement.

THE COURT:  It's not agree -- they agreed to.

MR. ELIA:  Yes.  Exhibit D to our moving papers.

That and for damages of the millions of dollars their

clients have taken not told us about.  They told us, Look.

They're not really paying.  In fact, they did pay.

They're paying a hundred thousand dollars a month.  They

paid 225,000 for options we never knew about.  All this

money needs to be accounted for.

We're not asking for any harm to anybody.  We

just want a receiver to take over so that we can stop the

wasting.  We need some internal controls so that her

clients don't continue to steal and put in a new operator

that is eventually going to end up joining this complaint,

and then we have a multiplicity of lawsuits.

THE COURT:  You want an injunction.
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MR. EILA:  Yes, your Honor.

THE COURT:  The injunction it to maintain the

status quo.

MR. ELIA:  Maintain the status quo, to not

waste.  And one of things, your Honor, her client is the

record owner on the LLCs; however, the settlement

agreement says no matter who owns it, the deal is 75/25.

He's free to sell the properties.

In fact, when we look at the management

agreements, he's sold furniture, fixtures, and equipment

that belonged to my client.  He can't sell something that

he doesn't own.  There's irreparable harm.  He's free to

sell -- transfer the properties tomorrow.  My client is

guarantor on millions of dollar of real estate loans on

this.

THE COURT:  Another party wanted to intervene

today.

MR. ELIA:  Yes, your Honor.  Rob Fuller.  We

filed our motion today ex parte.

THE COURT:  You did that today without a --

MR. ELIA:  We filed ex parte before

10:00 yesterday.  Gave notice.  Should have been with the

court.

THE COURT:  I don't have it, but isn't that

supposed to be a full-blown motion?  Can I do that on an

ex parte basis?

MR. ELIA:  I believe it's appropriate for ex

parte under the rules.  We cite that in our brief.
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THE COURT:  Counsel?

MS. AUSTIN:  Good morning, your Honor.  As I

mentioned, I am specially appearing on behalf of all the

defendants.  None of the defendants have been served with

either the motion or the complaint intervention, nor the

underlying complaints for this ex parte.  We're here to

Protect their rights.  

THE COURT:  You have not served them?

MR. ELIA:  Your Honor, we haven't located them,

but I did speak to their counsel on Friday.  He told me at

10:00 a.m. on Friday he downloaded the complaint.  He

represented he represents both sides and that I asked

him -- I had a 15-minute conversation with him, fully

explained everything.  I told him -- asked him to please

let your clients know, and he assured me that he would.

MS. AUSTIN:  Your Honor, the person he spoke to

is not a litigation counsel.  He does, as I understand it,

he does represent some of the defendants in some business

transactional work but does not represent them in this.  I

don't know the nature of that nor do I --

THE COURT:  Did you not know them beforehand?

MS. AUSTIN:  Did I not know who?

THE COURT:  Did you have no relationship with

the moving parties beforehand?

MS. AUSTIN:  No.  I only have relationship with

-- no.  I have relationship with Ninus Malan in other

matters, so we may end up representing them, but we

haven't done conflicts checks.  
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We have another attorney we're talking to,

George Fleming, who is looking at but hasn't done

conflicts checks.  We're not even sure the nature of the

complaint.  The notice we received for their ex parte

which was in email on Friday, didn't even tell us the

nature of the ex parte.

THE COURT:  All right.

MS. GRIFFIN:  That's the Number 1 thing is we

haven't been served.  The second thing is there's no

urgency here.  I briefly read the papers as we were

sitting out there -- or sitting here waiting, listening

and there's no urgency.  What is going on today has been

going on for -- Ninus Malan having control of the

entities, which he's entitled to, has been going on a very

long time.  There's no evidence of any urgency in this

particular matter.

And I think most in importantly here is that as

I skimmed through the declaration, which is Mr. Razuki,

which is all hearsay, none of it shows just why there is a

need to change anything today.

If we were able to get into the factual matter

of this, we -- you would get evidence presented to you

that would show that, in fact, SoCal Builders was -- the

reason that they had to be terminated was because of

mismanagement, was because the HOA was looking at revoking

the permit, because they weren't doing proper permits

under the state licensing.  

I don't want to get into all the merits.  We
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don't represent them yet.  We don't know that we will.

THE COURT:  Okay.  Thank you.  Anything further,

counsel?

MR. FULLER:  Yes, your Honor.  I found the

citation.  Code of Civil Procedure 387(c) that says it can

be brought ex parte.

THE COURT:  I'm going to grant your motion to

intervene.

MR. FULLER:  Thank you, your Honor.

THE COURT:  On yours, the only thing is the

receivership?

MR. FULLER:  May I address that briefly?

THE COURT:  Yes.

MR. FULLER:  We believe that we have a very

long, detailed authored dispute resolution clause in our

contracts.

THE COURT:  Detailed --

MR. FULLER:  This seller undercut.  We're in the

position we've got until next Tuesday, July 24, to make

$170,000 of payments.  Right now, we have the unavailable

task to decide whether to give to Mr. Malan and

Mr. Hakim, or whether Mr. Razuki should get a hundred

percent or 75 percent of that.  We don't know where to put

that money.  We feel more comfortable giving it to the

receiver.

MR. ELIA:  Your Honor, I brought the receiver in

court, Mr. Essary.  I've had Judge Sturgeon appoint sua

sponte without anyone asking for it.  He's trusted by
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other judges here.  I know some judges have reservations

with receiver, but Mr. Essary would be appropriate for

this case.

MS. AUSTIN:  Your Honor, we haven't seen

briefing on this.  We don't know anything about what is

going on.  If they don't know where to put the money, we

suggest they interplead with the court.

THE COURT:  All right.  I'm going to grant the

relief requested.  The injunction is granted.

Receivership is appointed.  Hope you all can sort this

out.  I would have some really good communication with

people.  See if you can work out --

MS. AUSTIN:  Your Honor, you're granting the

receivership?  We're not even served.  How are we going --

we don't even know if this is the case.

THE COURT:  Well, the order is granted at this

point.

MR. ELIA:  Thank you, your Honor.  Appreciate

it.

[Whereupon the proceeding concluded.]
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STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

 

 

I, Darla Kmety, Court-Approved Official Pro Tem 

Reporter for the Superior Court of the State of 

California, in and for the County of San Diego, do hereby 

certify: 

 

That as such reporter, I reported in machine  

shorthand the proceedings held in the foregoing case;  

 

That my notes were transcribed into typewriting 

under my direction and the proceedings held on         

July 17, 2018, contained within pages 1 through 10, are a 

true and correct transcription. 

      

 

This Day 20th of July 2018  

 

 

___________________________ 
Darla Kmety, CSR 12956 
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week, which is Thursday at noon -- we may be approaching 

the beginning of the defendant's case in chief. 

In any event, plaintiff's case in chief, 

Counsel, your next witness will be? 

MR. WEINSTEIN: Gina Austin. 

THE COURT: She's out in the hallway? 

MR. WEINSTEIN: I believe so. 

THE COURT: Madam Deputy, could you retrieve 

Ms. Austin, please. 

Good morning, Ms. Austin. If you could follow 

the directions of my deputy and my clerk, please. 

Gina Austin, 

being called on behalf of the Plaintiff/Cross-Defendant, 

having been first duly sworn, testified as follows: 

THE CLERK: Please state your full name and 

spell your first and last name for the record. 

THE WITNESS: Gina Austin, G-i-n-a A-u-s-t-i-n. 

THE COURT: All right. Whenever you're ready, 

Counsel. 

MR. WEINSTEIN: Thank you, your Honor. 

(Direct examination of Gina Austin) 

BY MR. WEINSTEIN: 

Q Good morning, Ms. Austin. 

A Good morning. 

Q We will be showing you some documents on the 

screen, but there are books in front of you with tabs if 

Page 10 
www.aptusCR.com 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Transcript of Proceedings Geraci vs. Cotton, et al. 

Q Are you aware that Mr. Geraci has been 

sanctioned for illegal cannabis activity on three 

occasions for owning property in which illegal marijuana 

principals were housed? 

A No. 

Q You're not aware of that? 

No. A 

Q Did you do any type of -- actually, have you 

worked with Mr. Geraci on any project other than the 

6176 CUP? 

A I'm not sure I can answer that for client 

privilege. I know he waived with regard to this. If 

someone could instruct me whether or not it's been 

waived to everything, that would be helpful. 

MR. WEINSTEIN: Waived, your Honor. 

THE COURT: I'm sorry? 

MR. WEINSTEIN: We will waive the privilege. 

THE WITNESS: Okay. Yes. I did work with him 

on -- working on some other land use entitlement 

projects. 

BY MR. AUSTIN: 

Q Were those marijuana related? 

A They were not. 

Q So in the forms that we saw up on the board, 

you said that Rebecca Berry's name was all that was 

required because the -- any CUP runs with the land. 

Correct? 

A That's correct. 

www.aptusCR.com 
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Q So if Ms. Berry was Mr. Geraci's agent, 

wouldn't you say that in fact Mr. Geraci did have an 

interest in the CUP? 

A I'm sorry. The question is I would say that 

Mr. Geraci has an interest in the CUP because Rebecca 

Berry was his agent? 

Q Yes. 

A Yeah. I believe that they were working 

together to obtain the CUP. 

Q So in Exhibit 30, which has already been 

admitted into evidence, the first page, Part 1, it's 

fine print. But three lines down, does it not say to 

list and by the list it's referring to -- anyone --

THE REPORTER: Can the reporter hear that last 

part again, and louder Counsel. 

BY MR. AUSTIN: 

Q Okay. In Part 1, it refers to the ownership 

disclosure statement. And three lines down, it says the 

list must include the names and addresses of all persons 

who have an interest in the property, recorded or 

otherwise, and state the type of property interest, 

including tenants who will benefit from the permit, all 

individuals who own the property. 

A Yes. 

Q So after reading that, why does it seem 

unnecessary to list Mr. Geraci? 

A I don't know that it it was unnecessary or 

necessary. We just didn't do it. 
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Q But at some point, his involvement would have 

to be disclosed. Correct? 

A Like I said, this the purpose of this form 

is for conflict of interests. And so at some point --

and it happens all the time the applicant isn't the 

name of the person who's -- who's on the form. And we 

go to planning commission. And the planning 

commissioners have reviewed all the documents. And they 

wouldn't have seen Mr. Geraci's name. And had he known 

one of them or had done work with one of them and they 

would need to recuse, they would then be upset that it 

didn't get listed on the form. 

Q Right. That makes sense. 

So if Mr. Geraci has been sanctioned for 

illegal cannabis activity 

MR. WEINSTEIN: Objection, your Honor. May we 

have a sidebar? 

THE COURT: The objection is sustained. 

Next question. And the request for sidebar is 

deferred at this time. 

BY MR. AUSTIN: 

Q On the state level, would Mr. Geraci•s interest 

have to be disclosed in his -- his involvement with the 

CUP? 

A Yes. At the -- when -- once the CUP -- if the 

CUP had been issued and a state permit had been applied 

for, then they're -- the state's rules are much more 

explicit as to what -- who needs to be disclosed as an 
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owner and a financially interested party. But we didn't 

get to that point. 

Q Okay. So as the main attorney on the CUP 

application, you were involved in pretty much all 

important conversations? 

MR. WEINSTEIN: Object. Vague and ambiguous as 

phrased. 

THE COURT: Do you -- do you understand the 

question, Ms. Austin? 

THE WITNESS: I think he's asking me if I was 

involved in every conversation. 

THE COURT: All right. The objection is 

overruled. 

Please answer. 

THE WITNESS: I wasn't involved in every 

conversation. 

BY MR. AUSTIN: 

Q Just the most important ones that would have an 

effect on the outcome? 

A I would hope so. 

Q All right. And you're familiar with Abhay 

Schweitzer? 

A Abhay Schweitzer, yes. 

Q Did you ever have an email conversation with 

Mr. Schweitzer asking that Mr. Geraci•s name not be 

included in any of the applications? 

A Maybe. I worked with Abhay on dozens of 

projects. And this is several years ago. But maybe. 
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·1

·2

·3· · · · · · · · · · SUPERIOR COURT OF CALIFORNIA

·4· · · · · · · ·COUNTY OF SAN DIEGO, CENTRAL DIVISION

·5· · Department 73· · · · · · · · · · · Hon. Joel R. Wohlfeil

·6

·7· · LARRY GERACI, an individual,· · )

·8· · · · · · · Plaintiff,· · · · · · )

·9· · · vs.· · · · · · · · · · · · · ·) 37-2017-00010073-CU-BC-CTL

10· · DARRYL COTTON, an individual;· ·)

11· · and DOES 1 through 10,· · · · · )

12· · inclusive,· · · · · · · · · · · )

13· · · · · · · Defendants.· · · · · ·)

14· · ________________________________)

15· · AND RELATED CROSS-ACTION.· · · ·)

16· · ________________________________)

17

18· · · · · · · · ·Reporter's Transcript of Proceedings

19· · · · · · · · · · · · · · JULY 8, 2019

20

21

22

23

24· ·Reported By:

25· ·Margaret A. Smith,

26· ·CSR 9733, RPR, CRR

27· ·Certified Shorthand Reporter

28· ·Job No. 10057774
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·1· ·APPEARANCES

·2

·3· ·FOR PLAINTIFF AND CROSS-DEFENDANT LARRY GERACI AND

·4· ·CROSS-DEFENDANT REBECCA BERRY:

·5· ·FERRIS & BRITTON

·6· ·BY:· MICHAEL R. WEINSTEIN, ESQUIRE

·7· ·BY:· SCOTT H. TOOTHACRE, ESQUIRE

·8· ·BY:· ELYSSA K. KULAS, ESQUIRE

·9· ·501 West Broadway, Suite 1450

10· ·San Diego, California· 92101

11· ·mweinstein@ferrisbritton.com

12· ·stoothacre@ferrisbritton.com

13· ·ekulas@ferrisbritton.com

14

15· ·FOR DEFENDANT AND CROSS-COMPLAINANT DARRYL COTTON:

16· ·ATTORNEY AT LAW

17· ·BY:· JACOB P. AUSTIN, ESQUIRE

18· ·1455 Frazee Road, Suite 500

19· ·San Diego, California· 92108

20· ·619.357.6850

21· ·jpa@jacobaustinesq.com

22

23

24

25

26

27

28
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·1· ·focus your practice on?

·2· · · ·A· · Currently, almost exclusively in cannabis law.

·3· · · ·Q· · And would you explain generally what the area

·4· ·of cannabis law covers.

·5· · · ·A· · It covers land use entitlements.· So getting a

·6· ·dispensary or a manufacturing facility permitted in a

·7· ·jurisdiction of San Diego.· Every city is different.· It

·8· ·includes compliance for those companies so that they're

·9· ·compliant with the state law as well as the local

10· ·jurisdiction law.· It has a lot of mergers and

11· ·acquisitions since there's been a lot of roll-up in the

12· ·industry in the last year.

13· · · ·Q· · And you practice in jurisdictions outside

14· ·California?

15· · · ·A· · Yeah.· Twenty-five different local

16· ·jurisdictions in California and then four other states.

17· · · ·Q· · Okay.· Now, have you represented persons or

18· ·businesses in connection with regulatory compliance for

19· ·getting conditional use permits in the City of

20· ·San Diego?

21· · · ·A· · Yes.

22· · · ·Q· · On how many occasions?

23· · · ·A· · At least 50.

24· · · ·Q· · And that includes pending applications?

25· · · ·A· · That includes pending ones, correct.

26· · · ·Q· · And how many of your clients within the City of

27· ·San Diego have obtained a CUP license?

28· · · ·A· · I have to count that.
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·1· · · ·Q· · Do you have an estimate?

·2· · · ·A· · Somewhere between 20 and 25.

·3· · · ·Q· · Okay.· Now, do you consider yourself one of the

·4· ·experts in the San Diego area as it relates to cannabis

·5· ·law and regulation?

·6· · · ·A· · Yes, I do.

·7· · · ·Q· · And do you speak regularly at industry

·8· ·conferences on subjects related to cannabis law and

·9· ·regulation?

10· · · ·A· · Yes, I do.

11· · · ·Q· · Can you give me some examples of conferences

12· ·you've spoken at.

13· · · ·A· · The most recent -- well, most recently, I did a

14· ·law school panel, a panel for the Thomas Jefferson law

15· ·school.· Before that, I think I was in Chicago speaking

16· ·at the Arcview conference.· And before that, it would

17· ·have been at the NCIA, National Cannabis Industry

18· ·Association, conference in Los Angeles.

19· · · ·Q· · And what type of topics have you spoken at

20· ·those conferences?

21· · · ·A· · Regulatory compliance issues, corporate

22· ·structuring, funding mechanisms, local -- dealing with

23· ·local jurisdictions and municipalities.

24· · · ·Q· · And do you know Larry Geraci?

25· · · ·A· · Yes.

26· · · ·Q· · And was Mr. Geraci your client?

27· · · ·A· · Yes.

28· · · ·Q· · Had your firm provided services to him in
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City of San Diego 
City Planning Commission 
122 First Ave., 5th Floor 
Sa n D iego, CA 92 10 I 

Austin Legal Group 
LAWYERS 

3990 OLD T OWN AVE, STE A-112 
SAN DIEGO, CA 92110 

LICENSED IN CALIFORNIA & HAWAII 
TELEPHONE 

(619) 92.4-9600 

FACSIMJLE 
(6L9)881 -0045 

January 14, 201 5 

ATTACHMENT 16 

Writer' s Email : 
gaustin@ausli nl egalgro11p.com 

Re: Appeal of Hearing Officer Decision Approv ing Conditional Use Permit for 
Project No. 368344 

Dear Members of the Planning Commission: 

The purpose of this letter is lo provide additional information in support of the 
application for a conditional use petm it submitted by Point Loma Patients Cooperative 
(''Applicant") in li ght of the appeals fi led by D&D Cooperative, Scoll Chipman, and Ku1tz Street 
Cooperative . As explained in more detail below, the appeals are without merit and the Applicant 
requests the Planning Commission uphold the Hearing Officer ' s determination and grant the 
conditional use permit because the statements and evidence relied upon by the hearing officer 
were accurate and all the requisite findings can be made. 

A. The Project Application Was Not Based On Materially Erroneous and Misleading 
Information 

The General Application submitted to the City by Point Loma Patients Cooperative 
identifies the Legal Description as "Lot Nos. 37, 38, Block 1, Resub. PL 277, Aschoff & Kellys 
Sub., Map No 578.'' (See Exhibit A.) Mr. Ma1tin, on behalf of Appe llant Dana Gagnon and 
Kurtz Street Cooperative, contends that "the real propetty upon which the Project intends to 
operate ... consists of four( 4) equally sized lots (not just the two (2) lots erroneously claimed by 
the Applicant[.] ' Contrary to Appellant' s assertions, lots 37, 38, 39 and 40 have never 
constituted a single property and common ownership does not in-and-of-itself create a single 
property or change the legal description. 

A search of property records reveals that the subject lots were subdivided in 1889. (See 
Exhibit B for the original subdivision Map No. 578) . In 1961 , due to the common ownership of 
Lots 37 and 38 and the separate common ownership of Lots 39 and 40, the assessor's office 
created two tax parcels 1 (See Master Pro petty Record for Lots 3 7, 3 8 attached as Exhibit C-1 and 

1 Per conversation with John K. at County Recorder Mapping Divis ion . 
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Lots 29, 40 attached as Exhibit C-2 and early property deeds attached as Exhibit C-3.) These 
tax parcels are reflected on the first tax assessor map for this ·area. (See Exhibit D.) Contrary to 
Mr. Martin's assertions the subject lots were not under common ownership in 1959 and do not 
appear to have come under common ownership until around 1966 for a shmt period of time and 
then again in 1993. However, common ownership alone is irrelevant to the property ownership 
and the construct of "merger" . 

Merger of two or more parcels into a single parcel can be achieved either voluntarily by 
the propetty owner or involuntary by operation of law. Property records show, and the current 
owner affirms, that the subject parcels have not been voluntarily merged. Thus, the only way all 
4 lots could have been merged into one single property, as claimed by Mr. Martin, would have 
been by opera tion of law. As explained in more detail below, no merger has occurred by 
operation of law wilh regard lo lots 37, 38, 39, and 40. 

California added merger provisions to its Subdivision Map Act ("SMA") in or around 
1973.2 The effect of this legislation was to formally do away with the notion that parce ls 
automatically merge by virtue of common ownership and establish a scheme by w hich parce ls 
wollld be merged, under certain limited ci.rcumstances.3 ln 1983 and 1984, California amended 
the SMA to require local agencies to record notices of merger for any parce ls they deemed as 
merged before January I, 1984 .4 Pursuant to these amendments, no parcel purportedly merged 
prior to January 1, 1984 shall be considered still merged, unless a notice of merger was recorded 
prior to January I, 1986.5 No notice of merger was fil ed by January 1, 1986 fo r the property 
represented by lots 37 and 38 or the prope1ty represented by lots 39 and 40. Therefore, 4 lots 
shall not be deemed merged because of anything that happened prior to January 1, 1984, 
including common ownership. 

Since 1983, the merger provisions in the SMA have provided ''the sole and exclusive 
authority for local agency initiated merger of contiguous parcels." After January l , 1984, parcels 
could be merged only in accordance with the specific merger provisions of the SMA, which 
require, inter alia, notice to the parcel owner6 and a notice of merger to be filed with the recorder 
in the county in which the parcels are situated7. Common ownership and/or operation alone are 
insufficient for merger.8 As there is no notice of merger on record for any of the subject parcels, 

~ See former§ 66424.2 and current§ 66451.10 et seq. of the SMA. See also Morehart v. County of San.ta Barbara, 7 
Cal.4th 725 ( 1994 ); Gomes v. Co11nty of Mendocino, 3 7 Cal.App.4th 977 ( 1995); Moores v. Board of Sup 'rs of 
Mendocino County, 122 Cal.App.4th 883 (2004) . 
3 id. 
4 See§$ 66451.30 and 66451.19 of SMA. See also Morehart v. Co11nty ofSa11ta Barbara, 7 Cal.4th 725 (1994); 
Gomes v. County of Mendocino, 37 Cal.App.4 th 977 (1995); Moores v. Board ofS11p'rs of Mendocino County, 122 
Cal.App.4th 883 (2004). 
5 Id. 
6 See§ 66451. L l oftbe SMA. 
7 See§ 66451.12 of the SMA. 
8 See Lakeview Meadows Ranch v. County of Santa Clara 27 Cal.App.4th 593 (1994); Moores v. Board ofSup 'rs of 
Mendocino County, 122 Cal.App.4th 883 (2004); Morehart v. Coun~y of Santa Barbara, 7 Cal.4th 725 (1994); Stell v. 
Jay Hales Development Co., 11 Ca1App.4th 1214 ( 1992) 
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there cannot have been a merger of the parcels as Appellant claims. It should be noted, the fact 
that the four lots (two tax parcels) were transferred to the Sinner Brothers, the current owner, by 
a single deed does not change the forgoing analysis.9 

Because the subject parcels could not have been involuntarily merged and have not been 
voluntarily merged, Appellant' s asse1tions that the four subject lots constitute a single prope1ty 
are completely without merit and should not be considered in determining whether the appeal 
should be granted. The information previously submitted by Applicant in this matter was and is 
correct and no factual error exists to be appealed. 

B. The Project's Lack of Sidewalk is Consistent with the General and Spec?fic Plan 

Mr. Ma1tin also suggests that the lack of sidewa lk is a fatal defect of the project. Mr. 
Martin contends that lhe lack of sidewa lk is inconsistent with the community plan for 
Midway/Pacific Highway and questions whether the project is compliant wilh the American w ith 
Disabi lities Act. 

Contrary to Mr. Martin's ass~rtions, the lack of sidewalk is not inconsistent with the 
community plan. The Midway/Pacific Highway community plan seeks to "establish an 
interconnecting system of sidewaUcs throughout the community." It does not create a sidewalk 
mandate. Further, the Property fronts Hancock and there is a sidewalk on the Hancock side of 
the Property. The entrance is proposed off of Picket Street. Picket Street is actually a 20' alley. 
The community plan does not suggest that there should be sidewalks in alleys and City staff did 
not request the Applicant include a sidewalk. None-the-less, the Applicant is not opposed to 
adding a sidewalk to the project and would' do so upon the City's request. 

The lack of a sidewalk is not grounds to sustain the appeal. 

C. This is an improper forum to review the City's "NIMCC Approval Process Or The 
Ordinance Generally 

Ms. Donna Jones, on behalf of D&D Cooperative (MMCC Applicant 3430 Hancock St.) 
suggests that Ordinance No. 20356 ("MMCC Ordinance") and the accompanying staff report 
(Staff Repo1t No. PC-13-134) are fundamentally flawed because there are no clear procedures 
for the order of approval when multiple "MMCC CUP applications [are] received simultaneously 
or in close time proximity to one another." Ms. Jones continues that approving the first four 
applications in a district "does not ensure that the most appropriate applications are approved." 
Similarly, Mr. Ma1tin 's letter of December 17, 2014 argues that "the City has failed to prescribe 
and/or to implement a clear set of procedures regarding the order of approval for multiple 
competing MMCC CUP applications in this area. 

9 See Lakeview Meadows Ranch v. County of Santa Clara, 27 Cal.App.4th 593 at 619 (1994 ). 
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Ms. Jones and Mr. Marin are apparently concerned that their clients will be excluded 
from obtaining a CUP if the instant CUP for 3452 Hancock is granted because D&D's 
Cooperative located at 3430 Hancock and the Kurtz Street Cooperative located at 3486 Kurtz 
Street are within 1000 feet. It is unlikely that this same argument would be made by Mr. Martin 
or Ms. Jones if one of their client's applications was the first application to be approved by the 
Hearing Officer. Moreover, this City ' s process is consistent with other City ordinances that 
proscribe separation distances (e.g. adult book stores.) As Ms. Jones points out, "the City's June 
3, 2014 news release announcing the order of the applications (with D&D first in District 2) 
stated that the order of applications at the time did not guarantee the order in which the 
app li cat iot1s would be approved." The process here is the same as with any other development 
project - - the applicant assumes the risks and costs associated with an application for a 
discretionary permit until the permit is issued. 

The Applicant not only disagrees with Appellant D&D's assertions that the City's 
process for granting MMCVPs is fondarnentally unfair, but also contends that Appellant's appeaJ 
as to this issue is untimely and barred by the statute of limitations contained in CA Gov. Code§ 
65009 ("Section 65009" hereafter). Therefore, the City shou Id disregard all arguments in all 
appeals by any Appellant that pertain to Lhe adoption of the medical marijuana ordinances, their 
fairness, or the processes related thereto. 

Section 65009 of the Govemmenl Code was enacted "to prov ide ce1tainty for prope1ty 
owners and local governments regarding decisions1' relating to land use planning and zoning and 
provides for a shortened statute of limitations to bring actions relating the same. 10 Pursuant to 
Section 65009, all actions or proceedings to attack, review, set aside, void, or annul the adoption 
or amendment of an ordinance must be commenced within 90 days from the date of adoption or 
amendment. The City passed its medical marijuana ordinances on February 25, 2014, which 
went into effect 30 days later.11 The adoption of the medical marijuana ordinance is well past the 
90 day statute of limitations contained in Section 65009 and, thus, all Appellants are barred from 
appealing Applicant's application on the basis of fairness or content of the medical marijuana 
ordinances. 

Similarly, the Appeal filed by Mr. Chipman is an exposition on his beliefs regarding the 
harms of marijuana. The CUP approval process is neither the time nor the forum for discussions 
on the benefits of marijuana. Further, as explained above, his arguments are designed to address 
the validity of the ordinance which is barred by the statute of limitations. 

As none of the information submitted by the Appellants creates a factual error, new 
information, conflict, or unsupported findings, the Appellants contentions are not grounds to 
sustain the appeal. 

D. The Applicant b; Not Currently Operating or Affiliated with a Dispensary 

10 CA Gov. Code§ 65009(a)(3) . See also, Travis v. County of Santa Cruz, 33 Cal.4th 757 (2004) . 
Lt See CA GOV. Code§ 36937 (ordinances take effect 30 days after final passage) 

,' 
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In her letter of December 2, 2014, Ms. Jones argues that Mr. Knopf is affiliated with 
Point Loma Patients Association and that Point Loma Patients Association is a dispensary 
currently operating in the City of San Diego in violation of the zoning ordinance. Ms. Jones, 
however, is misinformed. 

It is important to clarify that Point Loma Patients Association, while similar in name, is 
NOT the Applicant. The Applicant is Point Loma Patients Cooperative a completely separate 
and distinct legal entity with no affiliation to Point Loma Patients Association. 

Further, Mr. Knopf has made no secret that he was affiliated with Point Loma Patients 
Association prior to the adoption of the current ordinance in April 2014. Prior to April 2014 the 
City of San Diego did not have an express ban on dispensaries and the zoning code was vague 
and ambiguous. Mr. Knopf, however, resigned from Point Loma Patients Association prior to 
the adoption of the current ordinance and is not operating a dispensary. As Mr. Knopf has no 
affiliation with Point Loma Patients Association he has no ability to affect its operations or 
remove his information from its website. 

While the Applicant agrees with Ms. Jones that the "City can best promote the rights of 
medical cannabis patients by ensuring a model of legally compliant Cooperatives" it would be 
improper for the Planning Commission to deny a conditional use permit to Point Loma Patients 
Cooperative based upon the alleged illegal operations of a 3 rd party. Mr. Knopf is not affiliated 
with the 3 rd party and is not a "habitual violator" or "an applicant with a history of breaking the 
medical marijuana laws established by the City" as Ms. Jones would like the Commission to 
believe. Further, the Applicant and the Property owner both contend that this Property location 
has never been utilized by a cooperative. The ordinance itself provides no language for denial of 
an application due to an applicant's prior affiliation with a cooperative and it would be an abuse 
of discretion for the Planning Commission to deny this Application based upon such. 

* * *
For the reasons stated above, Point Loma Patients Cooperative, respectfully requests that 

the Planning Commission deny the appeals and affirm the hearing officer's determination and 
grant the requested Conditional Use Permit. 

Sincerely, 

AYJTIN LEGAL GROUP, APC 

�ftl-�
Gina M. Austin, Esq. 
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City of San Diego 
Development Services 
1222 First Ave., MS-302 
San Diego, CA 92101 
(619) 446-5000 

General 
Application 

ATT ACH¥fNT 16 
, I 

FORM 

DS-3032 
AUGUST 2013 

1. Approval Typm Sepumtc electrical, plumbing and /or mechnnical p,.,rmits arc required (or prqiccfs othertJ,011 sittgle-[amily rosidc11cc., 
ord11.plexe.1 0 Electl'icnl/Plumliiog/Mecbonical O Sign O Stn1cturc O Grading O Public Right-of-Wny; 0 Subili.vi:,ion O De-
molition/Uemovnl O Developmeot Approval O Vesting T,;utative Map O Tentative Map O Map Waiver IZI Other: CUP 

2. Project i\clclress/Locat'ion: 1/lclurlc Builrling or S uit,N u. Project Title: Project No.: For City (he Uni)' 

3452 Hancock Street, San Die o, CA 9211 o 3452 Hancock MMCC 
L egol DescripLio11: (Lot. Block, S 11bdi uluio11 N ame & Map Num brrl Asseaso s orce umbet~ 
Lot Nos. 37,38 Block 1, Resub. PL 277, Aschoff & Kellys Sub., Ma No. 578 441-581-12-00 

E:risting Use: 0 House/Duplex O Condominiuro/Apo1tmenV1'ownbouse la Couune:rcinl/Nou-Re.sidential QVacant Lend 
P roposed Use: O Hou.~e/Duplex O Conck>miui11m/Ap,utmeo~/'l'ownbou.se JZl Comme1't.-io.l/Non-Resideutir1! O Vacant Lund 

Project Description: 
• 1 Permit for a Medical M..ariiuana Consumer Cooperative Approximately ea1 Sf 1EWa.01.lmoo:M:fillmtJ1Cllt. __ _j 

3. Pi-opor ty Owner/Lessee Tenant Nome: Chech oM O Owne:r 0 Lessee or Tenont Telephone: Pa~ 
Point Loma Patients Consumer Coo e.ralive 619 886-4251 858 230-6139 

Address: City· St..~te: Zip Code: E-mail Addro.,s: 
~ 2188 Ballour Ct. San Dia o CA 92109 adamearth73@ mail.com ~f-"==-===-=----------~-~'------------"-"-'-''-'---- -=~== ~ =~=~ c.c...---~ 
__. 4. Permit Ilold.e:r N111me • Tiu~ fat.be property owner, person, or eulity t:lrnt is granted n11tho:rity b}• the property owner to be :respousilile e for scheduling in.,,peclione, ree&iving notices of foiled u.1.specliunli, pP..rmit ell))irot:ions or revoClltion bearin81J, and who boa the rigbt t,, 
Q. co.ncel the approval {in addition to the pruperty<Jwaer). SPMC Section 113.0103. 
li}- Nnme· Telephone: Fm:: 
~ Point Loma Pa1fents Consumer Coo erallve 619 886-4251 858 230-6139 § 1-A..:.d...;;t:.;.lre:.:.:..IIS=.':=c:.:..;-===...;;:;..;===.....:;.====c-,i-ty-,------s-·ta-te-: ---==--=-=-Zi=-.p-Cc=Oc::(:..:le-· ----E--m-n_il_A-'d"-d"'r~"'~"',"". ===-----l 

~ .__,,2:..:.1><88"--=B"'alc::1o"'u""r-'C"-'t.:... ________ S;::.accn..c..=cD.;.:ie"'""o ____ _,C""A~---=-92::.1'--'0,_,9,_ __ .,oa,.::rta,,,,r.:.:n::cea"'rth-"'-'7""3'-"@=m'-'a""i"'l.c"'o"-m,.._ __ --1 
::=:: &. Licensed Desi&rn Profe,.sJonal (if required): !check oue) lZl Architect O Engine&l' Liceu.sa No,: -=C-_1,:..9::..;3:..7_1 _____ _ 
(U N:ima: Telepuollll: Fax: 
'-~ Michael R. Morton (619 857-8144 

'"t> Addt-ellll: City- SUtte: Zip Code: 0-mail Address: 
~ 3956 30th S1reel San Die o C/\ 9210'1 abha @techne-us.com f 1-,cc.,.-'--'--n-'-l-'t1-'lo..:.,'l..:.·o'"'u-l-'R-o..:.s-o_u_rc_es/Len ___ d_llaz __ "_r_d_Pr_ e ... v_e_n_tl_o~n-,.-n-d_C_on- l'r_o_l.c.(u..:.o~t-rr.-,qu,-,-re-, ... l""i'-'or......c,,-.,-or_m_m_1_n_tc_J..,_e_leo_ti-_lc_•.p_h_o_to_v_o_lt_n_lc_•_p_c.rm __ it_o-1, 

<;: ,lef.,ned fire npprovnlff, or comple tion or <>XJ)il'ecl permit. 11pprovals) • 
8 a. Year con.~b'llcted for nll s t:ructw-e:1 ou projecl'. site: 01/01/1959 

b. HRil Site # nnd/or Wstoric di.qtrict if p1·operty is designated or in a historic iliat:rfot (if none write NIA): ..:.N..:./,:..A.:._ _______ _ Ji c. Does the project include any permanent OT te111por:u-y alte1utions or impact.~ t.o the exterior (cutting-patohing-nccess-:repru'r, r oofrepair 
or replacement, wiu<lows ndded-removed-repnfred-replaced, etc)? 0 Yes O No 

~ d. Does the project iuclude uny foundation repair, digging, treucWng 01· other 8it• wo1· • O Y~s 0 No 
~ I certify thnt: the info1mation above is com-ct and accurate t.o tbe best erst,rnd tbnt the project will be dist:lib-
'- ntedmviewed bnse<l on the infonn(ltion provided. 

Print Nnme: Adam Knopf Date: 04/23/2014 
t:: ca 7. Notice ofViolntion - If yo11 hnve r~ceived a Notice o(Violation, Civil Penn . otice d Order, or Stipulated J11dgmeut, n copy must lie 

roviderl at the time of roject sulimitt."11. ts there an acl:ive code enforcement violation case on thi~ sit.e? IZ) No O Yes co attached a. 
8, Applicant Nrune: Check ono O Property Owner O Authorized Agent of Property Owner la Other Person per M.C. Section 112.0102 

Telephone: Fox: 
Point Loma Patients Consumer Coo erative 619 886-4251 858 230-6139 

Address: City: State: Zip Code: E-,nail Addreos: 
2188 Balfour Ct. San Die o CA 92109 adamearth73@ mail.com 
Applicn.nt's Sigr,ature: I c~:rtify that [have rend tbfa npplicntion and 11tate thnt tbe above information is correct, and t.bnt I nm the property 
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co1nd violation., oft • able ,olicies and • gulatioM. I authorize representative., of the city to enter the nhove-identified property for 
inspection purpo.~ . bave ti e 11 ho • n antC' swff nnd ~dvisory bodie.~ the rigbt: to make copies ofany pl9ns or report.~ submitted 
for review and rrnit: proce • the cl 1is project. 

Signatllre: Dnte: 04/23/2014 
ndieqo.qov/~~nt-servloo. 
rmats for persons wlU1 disabilities, 
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[PPVM?;;XXX_MEFUHIJKTFHKFPOĤTFI_̀KR;FIXM;VKQHPH̀M;MUTP\REOHSTEFE\UHMVIFMEOW\QIJEQ\KPEW\EVVIEQ\<@abSEF<c\MPKOW_[PRQ A;b



���������	
����	����	�����������
��������	����������������������
	�����

���
����	��
�������
��	�������������
���������������������
�������	���
�����
����������	�������������
�����������
������	
���������	
���
����	����	
���� ���������������������
���������������	��	�����������	���	
�����
������	
!������������
������������!�	
���������	���	����
����"��
	��#$�����������	��%&���	�������������	����������
������	
!�����
����	�'��
��	��������	����	�������
������	���	���	��������������������	���������	�������
����
�����
���������	���	
������"��
	���
�����(�������
����������������	���������������
�������	���
�����)��������
����	��������*�����+
����������	�������������	�������,������������
�������

�������������
�-���	������
������	��
�����.����"���/���,
�������0%��
������	
����	��������������	��
��	�������
��������������	�
�������������
���*
��*����
���
�	
���"���������
���,�������������	�����	���
������������01��	��������
������	
��������	����
�����2
������	�����������
���
�	
��3���&��������������

�����4��	���2��������2
	��2����
�������
���
�	
��3���%�)�����
��������������

���
��5
�	
��1��"��
	���
����������
����	��	�������������	������6&77�777���������	���������������
�����������	�������6&8�777���������
��
��	���������	���������������
������	������
����
��������9��	��	��:����
�������
��
���	���	������������	����������
	�	������������������	�
�������	�����	��������
������	�����������
��������-�����	
�	
���������	�	�����
���
������	�
���������������
��������	���	
!��������������������
;����	������	����
���	�
������������������������

<=>?=><@�?ABC�DE FGH�IJKLMNO�PJQOR�SKLGS�TGQJUVGHG�WJOXKHOGQY�ZGO�LJ[KH�PJHGS�GXXQM[GS�MH�\]VQOWGY�̂�\]K�FGH�IJKLM�_HJMĤ\QJ̀VHK
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Douglas A. Pettit, Esq., SBN 149673 
Kayla R. Sealey, Esq., SBN 323363 
Annie F. Fraser, Esq., SBN 144662 

PETTIT KOHN INGRASSIA LUTZ & DOLIN PC 
11622 El Camino Real, Suite 300 

San Diego, CA 92130 
(858) 755-8500 / Fax: (858) 755-8504

dpettit@pettitkohn.com 
ksealey@pettitkohn.com 
afraser@pettitkohn.com 

Attorneys for Defendants/Respondents 
Gina M. Austin and Austin Legal Group 

Court of Appeal, Fourth Appellate District, Division One
Kevin J. Lane, Clerk/Executive Officer

Electronically RECEIVED on 2/14/2023 at 7:06:27 PM

Court of Appeal, Fourth Appellate District, Division One
Kevin J. Lane, Clerk/Executive Officer

Electronically FILED on 2/14/2023 by Alissa Galvez, Deputy Clerk



2 
 

TABLE OF CONTENTS 
 

Page 

CERTIFICATE OF INTERESTED ENTITIES OR PERSONS .....7 

I. INTRODUCTION ...................................................................9 

II. STATEMENT OF THE CASE ............................................ 10 

III. STATEMENT OF FACTS ................................................... 12 

A. Respondents’ Involvement in Applying for a 
CUP at 6176 Federal Boulevard Was Protected 
Activity ....................................................................... 13 

B. Respondents Were Not Involved In The CUP 
Applications for The Other Properties that Are 
Part of the Alleged Conspiracy ................................. 14 

C. The Causes of Action Against Respondents ............. 15 

IV. ARGUMENT ........................................................................ 16 

A. Standard of Review .................................................... 16 

B. The Trial Court Properly Granted Respondents’ 
Anti-SLAPP Motion as the Lawsuit Involves 
Protected Activity ...................................................... 17 

1. Austin’s Representation of Her Clients in 
Obtaining CUP Approvals Is Protected 
Activity Thereby Satisfying the First 
Prong of the Inquiry ......................................... 18 

a. Representing Clients in Obtaining 
CUPs Are Protected ...................... 18 

b. Appellants Have Not Shown 
Respondents’ Activities Are Illegal 
as a Matter of Law ....................... 20 

2. Appellants Forfeited Their Arguments 
That The Petitioning Activity Is Illegal 
As A Matter of Law Pursuant to Penal 
Code section 118 and Health and Safety 
Code section 11362.765, subdivision (a) ......... 21 

3. The Evidence Does Not Show The 
Petitioning Activity Is Illegal as a Matter 
of Law Under Penal Code Sections 115 
and 118 ............................................................. 22 



3 
 

 
4. Appellants Did Not Present Any 

Evidence of Tax Fraud or Evasion .................. 25 

5. Appellants Have Not Presented Evidence 
Of Criminal Activity Under Business and 
Professions Code Section 26057 ...................... 27 

6. Appellants Have Not Presented Any 
Evidence to Demonstrate a Probability of 
Success on the Merits for the Second 
Prong of the Anti-SLAPP Statute Inquiry ..... 30 

a. Appellants’ Failure to Submit 
Admissible Evidence Cannot Be 
Overcome ...................................... 32 

b. The Illegality of Activity Is Not 
Related to the Second Prong of the 
anti-SLAPP Analysis ................... 33 

c. The Trial Court Did Not Have an 
Independent Duty to “Ascertain the 
True Facts” ................................... 34 

d. Appellants’ Requests for This Court 
to Review Evidence Not Presented to 
the Trial Court or to Allow Them to 
Substitute Counsel at this Stage 
Should Be Denied ......................... 35 

V. CONCLUSION ..................................................................... 37 

CERTIFICATE OF WORD COUNT ............................................. 38 

PROOF OF SERVICE ................................................................... 39 

 



4 
 

TABLE OF AUTHORITIES 
 
Cases 

Baral v. Schnitt  
(2016) 1 Cal.5th 376 .............................................................. 17 

Bel Air Internet v. Morales  
(2018) 20 Cal.App.5th 924 .................................................... 17 

Bergstein v. Stroock & Stroock & Lavan LLP  
(2015) 236 Cal.App.4th 793 .................................................. 28 

Briggs v. Eden Council for Hope & Opportunity  
(1999) 19 Cal.4th 1106 .................................................... 18, 20 

Castleman v. Sagaser  
(2013) 216 Cal.App.4th 481 .................................................. 19 

Church of Scientology v. Wollersheim  
(1996) 42 Cal.App.4th 628 .................................................... 31 

City of Cotati v. Cashman  
(2002) 29 Cal.4th 69 .............................................................. 16 

Collier v. Harris  
(2015) 240 Cal.App.4th 41 .................................................... 28 

Contreras v. Dowling  
(2016) 5 Cal.App.5th 394 .................. 16, 19, 20, 23, 24, 27, 29 

Cross v. Cooper  
(2011) 197 Cal.App.4th 356 .................................................. 20 

Digerati Holdings, LLC v. Young Money Ent’t, LLC  
(2011) 194 Cal.App.4th 873 .................................................... 9 

Equilon Enterprises v. Consumer Cause, Inc.  
(2002) 29 Cal.4th 53 .................................................. 29, 30, 31 

Flatley v. Mauro  
(2006) 39 Cal.4th 299 .................................... 20, 23, 28, 29, 34 

Hailstone v. Martinez  
(2008) 169 Cal.App.4th 728 .................................................. 16 

Hill v. Affirmed Housing Group  
(2014) 226 Cal.App.4th 1192 ................................................ 33 

Hunter v. CBS Broadcasting Inc.  
(2013) 221 Cal.App.4th 1510 .......................................... 22, 35 

 



5 
 

Jarrow Formulas, Inc. v. LaMarche  
(2003) 31 Cal.4th 728 ...................................................... 17, 34 

Kashian v. Harriman  
(2002) 98 Cal.App.4th 892 .................................................... 20 

Kawashima v. Holder  
(2012) 565 U.S. 478 .............................................................. 26 

Lewis & Queen v. N.M. Ball Sons  
(1957) 48 Cal.2d 141 ............................................................ 34 

Malin v. Singer  
(2013) 217 Cal.App.4th 1283 ................................................ 18 

McGill v. Superior Court  
(2011) 195 Cal.App.4th 1454 ............................................... 22 

Meridian Financial Services, Inc. v. Phan  
(2021) 67 Cal.App.5th 657 ....................................... 12, 33, 35 

Mireskandari v. Gallagher  
(2020) 59 Cal.App.5th 346 .................................................... 22 

Navellier v. Sletten  
(2002) 29 Cal.4th 82 ........................................................ 18, 19 

Newport Harbor Offices & Marina, LLC v. Morris Cerullo 
World Evangelism  
(2018) 23 Cal.App.5th 28 ...................................................... 16 

Optional Capital, Inc. v. Akin Gump Strauss, Hauer & Feld 
LLP  
(2017) 18 Cal.App.5th 95 ...................................................... 19 

Oviedo v. Windsor Twelve Properties, LLC  
(2012) 212 Cal.App.4th 97 .................................................... 32 

Paul for Council v. Hanyecz  
(2001) 85 Cal.App.4th 1356 .................................................. 29 

People v. Asghedom  
(2015) 243 Cal.App.4th 718 .................................................. 35 

People v. Mitchell  
(2014) 225 Cal.App.4th 1189 ................................................ 25 

People v. Pierce  
(1967) 66 Cal.2d 53 .............................................................. 24 

Safai v. Safai  
(2008) 164 Cal.App.4th 233 .................................................. 36 

 



6 
 

Salma v. Capon  
(2008) 161 Cal.App.4th 1275 ................................................ 32 

San Diegans for Open Government v. San Diego State 
University Research Foundation  
(2017) 13 Cal.App.5th 76 ................................................ 30, 32 

Soukup v. Law Offices of Herbert Hafif  
(2006) 39 Cal.4th 260 ............................................................ 35 

Weeden v. Hoffman  
(2021) 70 Cal.App.5th 269 .................................................... 12 

Wheeler v. Appellate Division of Superior Court  
(2021) 72 Cal.App.5th 824 .............................................. 29, 30 

Wilson v. Parker, Covert & Chidester  
(2002) 28 Cal.4th 811 ............................................................ 17 

Statutes 

Bus. & Prof. Code, § 19323 ...................................................... 15, 21 

Bus. & Prof. Code, § 26057 ................................................ 15, 27, 28 

Cal. Code Regs, § 5032 ................................................................... 21 

Code Civ. Proc., § 425.16 ........................................................ passim 

Code Civ. Proc., § 904.1. ................................................................ 36 

Health & Saf. Code, § 11362.765. ................................................. 25 

Pen. Code, § 115 ................................................................. 21, 22, 23 

Pen. Code, § 118 ....................................................................... 21, 22 

Rev. & Tax. Code, § 19701 ............................................................. 26 

Rules 

Cal. Rules of Court, rule 8.204 ................................................ 12, 36 

Cal. Rules of Court, rule 8.208 ........................................................ 7 

 
  



7 
 

CERTIFICATE OF INTERESTED ENTITIES OR PERSONS 

The following entities or persons have either (1) an 

ownership interest of 10 percent or more in the party or parties 

filing this certificate (Cal. Rules of Court, rule 8.208(e)(1)), or (2) 

a financial or other interest in the outcome of the proceeding that 

the justices should consider in determining whether to disqualify 

themselves (Cal. Rules of Court, rule 8.208(e)(2)): 

 
Full name of interested Nature of Interest: 
entity or person:  
 
Amy Sherlock Plaintiff/Appellant 

Minors T.S. and S.S. Plaintiffs/Appellants 

Andrew Flores Plaintiff/Appellant 

Gina M. Austin Defendant/Respondent 

Austin Legal Group Defendant/Respondent 

Larry Geraci Defendant 

Rebecca Berry Defendant 

Finch, Thornton and Baird Defendant 

Abhay Schweitzer Defendant 

Techne Defendant 

Jim Bartell Defendant 

Natalie Trang-My Nguyen Defendant 

Aaron Magagna Defendant 

Jessica McLees Defendant 

Salam Razuki Defendant 

Ninus Malan Defendant 

Bradford Harcourt Defendant 
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Logan Stellmacher Defendant 

Eulenthias Duane Alexander Defendant 

Stephen Lake Defendant 

Allied Spectrum, Inc. Defendant 

Prodigious Collectives, LLC Defendant 

 

Respectfully submitted, 
 
PETTIT KOHN INGRASSIA LUTZ & 
DOLIN PC 

 

   
Dated:  February 14, 2023 By:        

Douglas R. Pettit, Esq. 
Kayla R. Sealey, Esq. 
Annie F. Fraser, Esq. 
Attorneys for Respondents 
Gina M. Austin and Austin 
Legal Group 
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I. 

INTRODUCTION 

Appellants filed a lawsuit based on activity that is clearly 

protected by Code of Civil Procedure section 425.16, the anti-

SLAPP1 statute.  Respondents Gina M. Austin and her law firm, 

Austin Legal Group (“Respondents”) specialize in cannabis 

licensing and entitlement at the state and local levels.  

Appellants--attorney Andrew Flores, Amy Sherlock, and her 

minor children--filed a lawsuit against Respondents and 17 other 

parties, alleging a grand conspiracy to monopolize the cannabis 

market.  The allegations against Respondents relate to their role 

on behalf of their clients in petitioning for Conditional Use 

Permits (“CUPs”).   

As the activity alleged against Respondents is directly 

grounded in their protected activity of petitioning an 

administrative agency, it falls directly within the protections of 

the anti-SLAPP statute, a procedural remedy designed “to 

dispose of lawsuits brought to chill the valid exercise of a party’s 

constitutional right of petition or free speech.”  (Digerati 

Holdings, LLC v. Young Money Ent’t, LLC (2011) 194 Cal.App.4th 

873, 882-883)  Thus, the trial court granted Respondents’ Special 

Motion to Strike the First Amended Complaint. 

On appeal, Appellants again argue large conspiracies, 

based on conclusory allegations without support, many of which 

have nothing to do with Respondents or the anti-SLAPP motion.  

 
1 “SLAPP” stands for “Strategic Lawsuits Against Public 
Participation.”  It will also be referred to herein as “Section 
425.16.” 



10 
 

With regard to the anti-SLAPP motion, Appellants argue, 

without support, that the petitioning activity for the CUPs is 

“illegal petitioning activity as a matter of law.”  (AOB 8-9, 11, 20-

21, 24-25.)  In addition to conclusory allegations, Appellants 

provide documents from unrelated cases, that were not presented 

to the trial court.   

The trial court properly granted Respondents’ Special 

Motion to Strike Pursuant to Code of Civil Procedure section 

425.16.  It is uncontested that Respondents’ petitioning activity is 

protected activity.  Appellants’ argument is the activity is illegal 

as a matter of law, but it is based on conclusory allegations, 

unsupported by any facts in the record.  Furthermore, once it was 

established that the activity was protected, the burden shifted to 

Appellants to show there was a probability of success on the 

merits.  Appellants failed to present any evidence.  Therefore, the 

trial court properly granted the motion. 

II. 

STATEMENT OF THE CASE 

On December 21, 2021, attorney Andrew Flores, in pro per, 

filed the First Amended Complaint (“FAC”) in San Diego 

Superior Court on his behalf, as well as on behalf of Amy 

Sherlock and her minor children T.S. and S.S.  (“Appellants”)  

(RJN 68-108.)2  The FAC alleged, inter alia, conspiracy to 

monopolize in violation of the Cartwright Act, conversion, civil 

 
2  Appellants filed a Request for Judicial Notice (“RJN”) of the 
FAC.  While the proper mechanism is a Motion to Augment, 
Respondents will cite to the RJN provided by Appellants. 
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conspiracy, declaratory relief, unfair competition and unlawful 

business practices, against 19 parties.  (RJN 68.)   

Three of the causes of action were against all defendants, 

including Gina Austin and Austin Legal Group (“Respondents”), 

including conspiracy to monopolize in violation of the Cartwright 

Act (RJN 101-102), unfair competition (RJN 104-106), and civil 

conspiracy (RJN 107-108).  The other causes of action did not 

have any allegations against Respondents.   

On June 16, 2022, Respondents filed a Special Motion to 

Strike the FAC pursuant Section 425.16, the anti-SLAPP statute, 

as the causes of action asserted against Respondents arose from 

constitutionally protected activity, and Appellants could not 

establish a probability of prevailing on their claims.  (CT 5-121.)  

Appellants filed an Opposition on July 25, 2022.  (CT 122-145.)  

Respondents filed a Reply on August 2, 2022.  (CT 146-154.)   

On August 12, 2022, the trial court issued a tentative 

opinion granting Respondents’ anti-SLAPP motion.  (CT 155-

156.)  The court heard argument on August 12, 2022, and 

confirmed its ruling that same day.  (RT 3-6; CT 157-158, 170-

171.) 

On August 16, 2022, Appellants filed a Notice of Appeal.  

(CT 166.) 
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III.  

STATEMENT OF FACTS3 

Gina Austin, an attorney, and her law firm, Austin Legal 

Group (“ALG”), specialize in representing parties in obtaining 

Conditional Use Permits (“CUPs”) to operate cannabis facilities 

at the state and local level.  (RJN 74.)  This lawsuit arises from 

her representation of clients in advising them about, or obtaining 

CUPs.4   

Appellants alleged and now argue that Respondents were 

operating an illegal law practice because Larry Geraci (“Geraci”) 

submitted a CUP application in his assistant, Rebecca Berry’s 

name, on the property Geraci was attempting to purchase from 

Darryl Cotton (“Cotton”).  (RJN 83-85; AOB 12-16.)   

 
3  The Statement of Facts is taken from the FAC and other 
evidence presented to the trial court.  Although Respondents do 
not agree with many of the allegations, for purposes of the anti-
SLAPP motion, a court accepts the plaintiff’s evidence as true, 
along with evidence presented to the trial court.  (Weeden v. 
Hoffman (2021) 70 Cal.App.5th 269, 277, fn. 1, 287.)  Appellants 
cite to evidence that they present in this appeal, and was not 
presented to the trial court.  (AOB 13-14.)  This Court cannot 
consider the evidence that was not presented to the trial court.  
(Meridian Financial Services, Inc. v. Phan (2021) 67 Cal.App.5th 
657, 684; Cal. Rules of Court, rule 8.204(a)(2)(C).)    
4  The FAC has general allegations, against numerous 
defendants, including those in the cannabis industry and their 
attorneys, of a broad and far-reaching conspiracy “to create an 
unlawful monopoly in the cannabis market” in San Diego.  (RJN 
69.)  The complaint tells a long tale, involving named defendants 
committing attempted kidnap and murder  (RJN 75-76, 82), 
using “Mexican gangs to commit violent acts” (RJN 76), 
fraudulently forging documents to divest Sherlock of her interest 
in property that her husband, who committed suicide, owned 
(RJN 77-80, 92), committing acts and threats of violence to end 
the litigation (RJN 95), and bribing witnesses (RJN 96-97).  As 
these allegations do not involve Respondent, they are not 
relevant, and are not included in the recitation of the Statement 
of Facts. 
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Respondents were involved with the acquisition of a CUP 

at 6176 Federal Boulevard, but abandoned their efforts after 

another CUP was issued within 1000 feet.  (CT 28.)    

A. Respondents’ Involvement in Applying for a CUP at 
6176 Federal Boulevard Was Protected Activity  

 
Plaintiffs’ allegations regarding the property at 6176 

Federal Boulevard, including their allegations of conspiracy, have 

been litigated in three separate lawsuits.  Geraci, also named in 

the underlying lawsuit, owned T&F Tax Center, a tax, financial 

and accounting services business.  (RJN 83.)  Geraci hired ALG to 

assist in drafting an agreement for the purchase and sale of the 

property, and in acquiring a CUP.  (CT 28.)   

Geraci became interested in the property in mid-2016, and 

began negotiating with Cotton to purchase the property.  (RJN 

83.)  In November 2016, Geraci and Cotton entered into an 

agreement regarding the sale of the property.  (RJN 84.)  Geraci 

claimed the terms of the agreement were to buy the property for 

$800,000 with a $10,000 nonrefundable deposit, and were 

memorialized in a written and notarized document.  (RJN 142-

143 [Geraci declaration attached as exhibit to FAC]; see also RJN 

129-130 [notarized document attached as exhibit to the FAC].)  

Cotton claimed the parties entered into an oral agreement, and 

that the nonrefundable deposit was $50,000, which Geraci failed 

to pay, and that the agreement provided Cotton with a 10 percent 

equity stake in the CUP, and $10,000 per month or 10 percent of 

net profits.  (RJN 84; CT 70-71 [Cotton’s federal complaint].)   

In March 2017, Cotton informed Geraci that he was 

entering into a different agreement with a third party for the sale 
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of the property.  (RJN 86.)  On March 21, 2017, Geraci, 

represented by a law firm other than Austin or ALG, filed a 

lawsuit against Cotton for breach of contract.  (CT 13, 28, 31-38.)  

On August 25, 2017, Cotton filed a second amended cross-

complaint.  (CT 13, 39-57.)  Initially, Cotton alleged, as 

Appellants do here, that Rebecca Berry submitted the CUP 

application in her name because Geraci could not obtain a CUP, 

but then revised the causes of action to drop these allegations.  

(RJN 87-88.)  A jury found in favor of Geraci on both the 

complaint and cross-complaint.  (CT 13, RJN 94.)5  Cotton then 

filed an action in federal court, with the same allegations.  (CT 

58-118.) 

Irrespective of the disputes regarding this property, 

Respondents’ only involvement that is raised in the FAC is their 

activity in obtaining a CUP on the property.  (RJN 83-85; AOB 

12-16.) 

B. Respondents Were Not Involved In The CUP 
Applications for The Other Properties that Are Part 
of the Alleged Conspiracy 

 
According to the FAC, the lawsuit was based on the 

acquisition of four CUPs, but not the one at 6176 Federal 

Boulevard.  The CUPs were (1) in Ramona; (2) on Balboa Avenue; 

(3) on 6220 Federal Boulevard; and (4) in Lemon Grove (at 6859 

Federal Blvd.)  (RJN 70.)  Respondents were not involved in the 

 
5  In spite of the jury finding to the contrary, in the instant FAC, 
Appellants claimed the lawsuit “was filed without factual or legal 
probable cause because the November Document [written 
document] cannot be a lawful contract for at least two reasons:  it 
lacks mutual assent and a lawful object.”  (RJN 86.) 
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Ramona CUP, the Federal CUP, or the Lemon Grove CUP.  (CT 

28.)  Respondents were tangentially involved in the Balboa CUP, 

in helping Michael Sherlock’s attorney with the initial 

application.  (CT 28.)   

In spite of Appellants’ allegations that the lawsuit was 

based on the four CUPs above, their allegations regarding 

Respondents involve the CUP at 6176 Federal Boulevard, and 

their arguments on appeal are based on that CUP.  (See AOB 12-

18 [facts are all about application for a CUP in Berry’s name].)   

C. The Causes of Action Against Respondents  

Appellants alleged against all defendants, in their first 

cause of action, a violation of Business and Professions Code 

section 16700 et seq., the Cartwright Act, in that they “designed, 

implemented and/or ratified a combination and conspiracy with 

the specific intent to prevent competition and/or create a 

monopoly in the cannabis market” in San Diego.  (RJN 101-102.)   

In their fifth cause of action, Appellants alleged the “acts 

and practices” of all the defendants were unlawful, unfair, and in 

violation of the Unfair Competition Law, under Business and 

Professions Code section 17200.  (RJN 104-106.)  Specifically 

related to Respondents, they alleged that “ALG’s Proxy Practice 

is illegal and violates numerous State and City laws, most 

notably, Bus. & Prof. Code, §§ 19323 et seq. and 26057 et seq.”  

(RJN 105.)  In their seventh cause of action, Appellants alleged a 

civil conspiracy against all defendants, in that they “took or 

ratified acts in furtherance of the Antitrust Conspiracy.”  (RJN 

107-108.) 
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IV. 
 

ARGUMENT 
 

A. Standard of Review  

This Court reviews the denial of a Code of Civil Procedure 

section 425.16 Special Motion to Strike de novo.  (Newport 

Harbor Offices & Marina, LLC v. Morris Cerullo World 

Evangelism (2018) 23 Cal.App.5th 28, 42; Contreras v. Dowling 

(2016) 5 Cal.App.5th 394, 405.)  In exercising its independent 

review, this Court engages in the same two-pronged analysis as 

the trial court.  (Newport Harbor, at p. 42.)   

First, the court considers whether defendants have made “a 

threshold showing that the challenged cause of action is one 

‘arising from’ protected activity.”  (Hailstone v. Martinez (2008) 

169 Cal.App.4th 728, 735, citing City of Cotati v. Cashman (2002) 

29 Cal.4th 69, 76.)  Second, “[i]f the court concludes that such a 

showing has been made, it must then determine whether the 

plaintiff has demonstrated a probability of prevailing on the 

claim.”  (Hailstone, 169 Cal.App.4th at p. 736.)  If the plaintiff 

failed to produce evidence demonstrating its likelihood of success, 

the special motion to strike should be granted.  (Contreras, 5 

Cal.App.5th at p. 404 [plaintiff may not rely upon unverified 

allegations and those made “upon information and belief” to show 

the merits of the claim].) 

In making its determination, the Court “considers the 

pleadings and evidentiary submissions of both the plaintiff and 

the defendant . . . .”  (Jarrow Formulas, Inc. v. LaMarche (2003) 
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31 Cal.4th 728, 741, fn. 10, quoting Wilson v. Parker, Covert & 

Chidester (2002) 28 Cal.4th 811, 821, and citing Code Civ. Proc., § 

425.16, subd. (b)(2).)  However, “the court does not weigh the 

credibility or comparative probative strength of competing 

evidence. . . .”  (Ibid.) 

B. The Trial Court Properly Granted Respondents’ 
Anti-SLAPP Motion as the Lawsuit Involves 
Protected Activity 

 
Section 425.16, also known as the “anti-SLAPP Statute,” 

was enacted by the California legislature in order to combat “the 

disturbing increase in lawsuits brought primarily to chill the 

valid exercise of the constitutional rights of freedom of speech 

and petition for the redress of grievances.”  (Code Civ. Proc., § 

425.16.)  The anti-SLAPP statute provides for a special motion to 

strike a cause of action if it arises from the exercise of such rights 

and lacks minimal merit.  Section 425.16 therefore, “provides a 

procedure for weeding out, at an early stage, meritless claims 

arising from protected activity.”  (Baral v. Schnitt (2016) 1 Cal.5th 

376, 384, emphasis original; see also Bel Air Internet v. Morales 

(2018) 20 Cal.App.5th 924, 929.)   

California’s anti-SLAPP statute provides, in relevant part: 

A cause of action against a person arising from any 
act of that person in furtherance of the person’s right 
of petition or free speech under the United States 
Constitution or the California Constitution in 
connection with a public issue shall be subject to a 
special motion to strike, unless the court determines 
that the plaintiff has established that there is a 
probability that the plaintiff will prevail on the claim. 
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(Code Civ. Proc., § 425.16, subd. (b)(1).)  The statute is construed 

broadly to maximize protection for acts in furtherance of the right 

to petition the courts.  (Code Civ. Proc., § 425.16, subd. (a); Briggs 

v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 

1119-1121.)  As shown below, the activity here was protected, and 

clearly comes within the statute. 

1. Austin’s Representation of Her Clients in 
Obtaining CUP Approvals Is Protected Activity 
Thereby Satisfying the First Prong of the 
Inquiry 

Section 425.16 sets forth a two-pronged process to evaluate 

whether a claim should be stricken under the statute.  (Navellier 

v. Sletten (2002) 29 Cal.4th 82, 88)  First, the Court must 

determine if the movant has made a threshold showing that the 

challenged claim or claims arise out of activity which is protected 

under the statute.  (Code Civ. Proc., § 425.16, subd. (b)(1); 

Navellier, at p. 88.)  The inquiry on the first prong focuses only on 

whether the actions underlying the challenged claims fall under 

one of the categories of protected activity described in Section 

425.16, subdivision (e).  (Malin v. Singer (2013) 217 Cal.App.4th 

1283, 1292)  Here, it is undisputed that the activity in obtaining 

CUPs on behalf of clients is protected activity. 

a. Representing Clients in Obtaining CUPs 
Are Protected 

 
Under Section 425.16, subdivision (e), protected acts 

include “(1) any written or oral statement or writing made before 

a legislative, executive, or judicial proceeding, or any other 

official proceeding authorized by law; (2) any written or oral 

statement or writing made in connection with an issue under 
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consideration or review by a legislative, executive, or judicial 

body, or any other official proceeding authorized by law.” 

“[A]ll communicative acts performed by attorneys as part of 

their representation of a client in a judicial proceeding or other 

petitioning context are per se protected as petitioning activity by 

the anti-SLAPP statute.”  (Contreras, at p. 408.)  In determining 

whether a claim “arises out of” protected conduct, the court looks 

at the “allegedly wrongful and injury-producing conduct that 

provides the foundation for the claims.”  (Castleman v. Sagaser 

(2013) 216 Cal.App.4th 481, 490-491)  The court considers “the 

pleadings, and supporting and opposing affidavits stating the 

facts upon which the liability or defense is based” to determine 

whether the actions underlying the challenged claims constitute 

protected activity.  (Code Civ. Proc., § 425.16, subd. (b)(2).)  The 

focus is not on the plaintiff’s cause of action; rather it is on “the 

defendant’s activity that gives rise to his or her asserted 

liability—and whether that activity constitutes protected speech 

or petitioning.”  (Navellier, at p. 92.)   

Here, the activity is all protected.  It is based on or related 

to Austin and ALG’s acquisition of CUPs on behalf of their 

clients, which are proceedings before the local zoning authority.  

“It is well established that the protection of the anti-SLAPP 

statute extends to lawyers and law firms engaged in litigation-

related activity.”  (Optional Capital, Inc. v. Akin Gump Strauss, 

Hauer & Feld LLP (2017) 18 Cal.App.5th 95, 113.)  Filing 

applications on behalf of clients fall under the anti-SLAPP 

statute as protected activity because a local zoning authority 
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proceeding is a proceeding of a governmental administrative 

body.  (Briggs, supra 19 Cal.4th at 1115 [the constitutional right 

to petition includes seeking administrative action].) 

b. Appellants Have Not Shown Respondents’ 
Activities Are Illegal as a Matter of Law 

 
Appellants argue, as they did in the trial court, that 

Respondents’ activity is illegal as a matter of law.  (AOB 9-11, 19-

22; RT 3-6.)  Here, like in the trial court, they make unsupported 

allegations and bold conclusions that the practice is illegal.  

Appellants’ conclusions are not sufficient.  “[C]onduct that would 

otherwise come within the scope of the anti-SLAPP statute does 

not lose its coverage . . . simply because it is alleged to have been 

unlawful or unethical.”  (Contreras, at p. 414, quoting Kashian v. 

Harriman (2002) 98 Cal.App.4th 892, 910-911.)   

And while Section 425.16 cannot be invoked for activity 

that is illegal as a matter of law, for that narrow exception to 

apply, either the defendant must concede the conduct is illegal, or 

the evidence must conclusively show that the activity was illegal 

as a matter of law.  (Flatley v. Mauro (2006) 39 Cal.4th 299, 315, 

320.)  Appellants have the burden of conclusively proving the 

defendant’s conduct is illegal, and thus not protected activity.  

(Cross v. Cooper (2011) 197 Cal.App.4th 356, 385)  Here, 

Respondents did not concede illegal conduct, and Appellants 

presented no evidence of illegal conduct, just conclusory 

allegations, which do not suffice.  Thus, this is not “one of those 

rare cases in which there is uncontroverted and uncontested 

evidence that establishes the crime as a matter of law.”  (Id. at p. 

386.)   
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2. Appellants Forfeited Their Arguments That The 
Petitioning Activity Is Illegal As A Matter of 
Law Pursuant to Penal Code section 118 and 
Health and Safety Code section 11362.765, 
subdivision (a)  

 
In the trial court, Appellants argued that Respondents’ 

petitioning activity is illegal as a matter of law because (1) the 

Business and Professions Code sections 19323 and 26057 that 

license cannabis owners mandate denial of a license for those 

sanctioned for unlicensed commercial cannabis activities; (2) 

California Code of Regulations Section 5032 prohibits parties 

from working on behalf of those who are not qualified applicants; 

and (3) the applications contained false statements in violation of 

Penal Code section 115, knowingly procuring or offering a false or 

forged instrument for filing in a public office.  (CT 134-137.)  On 

appeal, Appellants do not advance the second theory that the 

practice is illegal, but have new theories that the petitioning 

activity is illegal as a matter of law—that it is in violation of 

Penal Code section 118 (perjury), and Health and Safety Code 

section 11362.765(a) (tax fraud and evasion).  (AOB 19-22.)  They 

argue again, like they did in the trial court, that the petitioning 

activity was a violation of Penal Code section 115 and Business 

and Professions Code section 19323 and 26057.  (AOB 20-24.)   

Appellants have forfeited their argument that Respondents’ 

petitioning activity was illegal as a matter of law in violation of 

Penal Code section 118 or Health and Safety Code section 

11362.765, subdivision (a).  “It is fundamental that a reviewing 

court will ordinarily not consider claims made for the first time 

on appeal which could have been but were not presented to the 
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trial court.”  (Hunter v. CBS Broadcasting Inc. (2013) 221 

Cal.App.4th 1510, 1526, quotation marks and citation omitted 

[declining to decide a new theory under the anti-SLAPP statute 

that was not raised in the trial court].)  However, even had they 

not forfeited these theories, they fail on the merits. 

3. The Evidence Does Not Show The Petitioning 
Activity Is Illegal as a Matter of Law Under 
Penal Code Sections 115 and 118 

 
Appellants claim the petitioning activity is illegal as a 

matter of law, and cite to Penal Code sections 118, the perjury 

statute, and 115, for filing false or forged instruments.  (AOB 19-

20.)  Their theory appears to be that Respondents submitted 

applications for CUPs in Berry’s name, when “Geraci was the sole 

and true proposed beneficial owner of the CUP applied for.”  

(AOB 20.)  They merely cite to Austin’s declaration in another 

case, that was not before the trial judge, for their proposition that 

Geraci and Razuki were required to be disclosed as owners.  

(AOB 20.)6 

The elements of perjury are that an untrue statement must 

be made under oath which is (1) material and (2) knowingly 

made.  (McGill v. Superior Court (2011) 195 Cal.App.4th 1454, 

1488; Pen. Code, § 118.)  Penal Code section 115 provides that it 

is a felony for a person to knowingly procure or offer a false or 

 
6  Appellants submitted a Request for Judicial Notice, whereby 
they requested this Court to notice various documents that were 
not before the trial court.  Respondents have filed an opposition 
to their request for the items that were not presented to the trial 
court.  As the documents were not presented to the trial court, 
they are not relevant, and therefore, not a proper subject for 
judicial notice.  (Mireskandari v. Gallagher (2020) 59 Cal.App.5th 
346, 359, fn. 11.) 
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forged instrument to be filed, registered, or recorded in any public 

office if the instrument, if genuine, might be filed, registered or 

recorded under any law of the state.  (Pen. Code, § 115.)   

Appellants did not present any evidence in the trial court 

that the activity was illegal or violated either of these statutes.  

Appellants merely made unsupported allegations that the 

conduct was illegal.  (Contreras, supra, at p. 414.)  And 

Appellants certainly have not shown that the activity is illegal as 

a matter of law, as is required.  (Flatley, supra, at pp. 320.)   

In the FAC, Appellants alleged that “Austin, Bartell, and 

Schweitzer were hired by Geraci and responsible for preparing, 

submitting, and lobbying a CUP application with the City at the 

Federal Property that was submitted in the name of Geraci’s 

assistant, Berry.”  (RJN 83.)  It further alleged that “On October 

31, 2016, Geraci had the Berry CUP Application filed with the 

City.”  (RJN 83.)  Appellants attached the CUP application to the 

FAC, which is signed by Abhay Schweitzer and Rebecca Berry.  

(RJN 127.)  Appellants did not allege that Respondents made a 

statement under oath, or even that they submitted the 

application.  Further, Appellants did not submit any evidence 

that any untrue statements were knowingly made.   To the 

contrary, Appellants’ allegations show that Respondents did not 

knowingly present any untrue statements.  Appellants allege 

that Austin had previously testified about the CUP, and said she 

was not aware of the “Geraci judgments” (which presumably 

refers to his sanctions) and did not know or remember why 

Geraci used Berry as an agent for the CUP application.  (RJN 93-
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94; see also AOB 14.)7  And lastly, as required for perjury, there 

is no evidence that the statements were material.  In order to 

show materiality, Appellants needed to show that the allegedly 

untrue statement “could probably have influenced the outcome of 

the proceedings.”  (People v. Pierce (1967) 66 Cal.2d 53, 61.)  

Appellants’ own allegations in the FAC show the allegedly untrue 

statement could not have influenced the outcome of the 

proceedings, as there is no evidence that the CUP was ever 

issued.  Appellants allege that Cotton “took numerous actions to 

seek to prevent Geraci from being able to process” the CUP 

application, and that in the action between Cotton and Geraci, 

the court found that the application would have been approved 

but for Cotton’s actions, thereby implying the application was not 

approved.  (RJN 93; see also RJN 95 [other parties offered to take 

over the CUP application], 96 [Bartell “owned” the CUP 

application and he was getting it denied; Geraci was using his 

best efforts to get the CUP application approved in court and 

through political lobbying efforts].) 

Appellants argue nothing more than conclusory allegations 

of conspiracy and illegal activity.  “Bare allegations of aiding and 

abetting or conspiracy do not suffice to remove these acts from 

the protection” of the anti-SLAPP statute.  (Contreras, supra, at 

p. 399.) 

 
7  The FAC also states that the “Cotton I judgment found, inter 
alia, that Geraci is not barred bylaw . . . from owning a 
Marijuana Outlet conditional use permit issued by the City of 
San Diego.”  (RJN 94.)  Certainly if it is alleged that a court 
found Geraci was not barred from obtaining a CUP, it cannot be 
said that Respondents knowingly submitted untrue statements to 
obtain a CUP on Geraci’s behalf.  
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4. Appellants Did Not Present Any Evidence of 
Tax Fraud or Evasion 

 
Even had Appellants preserved their theory that 

Appellants’ petitioning activity were illegal because it violates tax 

fraud and evasion laws, it does not fare any better.  (AOB 21-22.)  

As Appellants did not raise this argument in the trial court, they 

did not present any evidence to support it.  Thus, their argument 

fails from the outset.   

Appellants cite Health and Safety Code section 11362.765, 

subdivision (a) for their argument that the petitioning activity 

was illegal as a matter of law.  (AOB 21.)  That section provides 

defenses to the Medical Marijuana Program Act.  (People v. 

Mitchell (2014) 225 Cal.App.4th 1189, 1205.)  It provides that the 

individuals listed in the statute (qualified medical marijuana 

patients, caregivers, or those who provide assistance to a patient) 

shall not be subject to criminal liability under various Health and 

Safety Code sections relating to medical marijuana.  It further 

provides, as cited by Appellants, that “[t]his section does not 

authorize the individual to smoke or otherwise consume cannabis 

unless otherwise authorized by this article, nor shall anything in 

this section authorize any individual or group to cultivate or 

distribute cannabis for profit.”  (Health & Saf. Code, § 

11362.765.)  It is not a statute that criminalizes any conduct, and 

is not a tax fraud or evasion statute, as Appellants claim.  (AOB 

21.) 

Appellants next cite a United States Supreme Court case 

addressing whether “aliens who commit certain federal tax 

crimes are subject to deportation as aliens who have been 
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convicted of an aggravated felony.”  (AOB 21, Kawashima v. 

Holder (2012) 565 U.S. 478, 480.)  This case is inapplicable and 

does not provide any support for Appellants’ position. 

Citing to this Court’s unpublished case in Razuki, which 

was not before the trial court, appellants argue that because the 

agreement was entered into prior to the time when for-profit 

commercial cannabis activity was allowed, it violated Health and 

Safety Code section 11362.765, subdivision (a), “and was 

therefore illegal.”  (AOB 21.)  Assuming the code Appellants cited 

to was a criminal statute, it is not clear how it relates to 

Respondents’ petitioning activity in acquiring a CUP.  They do 

not have any evidence that Respondents incurred a tax liability, 

failed to return a tax return, intentionally provided false 

information on a tax return or aided, abetted, advised, 

encouraged or counseled someone to evade their taxes.  (See Rev. 

& Tax. Code, § 19701)  As there was no evidence that the CUP 

was approved, and /or that Respondents were responsible for 

filing their tax returns, Appellants’ argument fails. 

Appellants next argue that “there was and is no lawful 

manner for Razuki or Malan (or Geraci and Berry) to have 

reported their respective profit distributions from their nonprofit 

medical cannabis operations.”  (AOB 22.)  Appellants further 

elaborate that dispensaries are lucrative, cash businesses, so that 

Razuki and Malan operated a nonprofit entity and “necessarily 

submitted fraudulent tax returns and engaged in tax 

evasion/fraud.”  (AOB 22.)  Even if these statements were based 

on some evidence, it does not relate to Respondents.  Again, 
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Appellants argue nothing more than conclusory allegations of 

conspiracy and illegal activity.  “Bare allegations of aiding and 

abetting or conspiracy do not suffice to remove these acts from 

the protection” of the anti-SLAPP statute.  (Contreras, supra, at 

p. 399.) 

5. Appellants Have Not Presented Evidence Of 
Criminal Activity Under Business and 
Professions Code Section 26057 

 
Relying on another statute that does not address criminal 

activity, Appellants argue that Respondents’ activities in 

obtaining CUPs are illegal because of the language in Business 

and Professions Code section 26057, the statute that lists the 

reasons to deny an application.  Specifically, Appellants argue 

that because the statute provides that the Department of 

Cannabis Control “shall deny” an application to an applicant who 

has been sanctioned for unauthorized commercial activities, 

Respondents’ petitioning activity is “illegal.”  (AOB 23-24.)  

Appellants’ argument fails for many reasons. 

First, Appellants misread and misrepresent the statute.  

Subsection (a) provides that “[t]he department shall deny an 

application if either the applicant, or the premises for which a 

state license is applied, do not qualify for licensure under this 

division.”  Subsection (b) provides that “[t]he department may 

deny the application for licensure or renewal of a state license if 

any of the following conditions apply.”  The statute lists nine 

conditions, including subsection (7),  

[t]he applicant, or any of its officers, directors, or 
owners, has been sanctioned by the department, the 
Bureau of Cannabis Control, the Department of Food 
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and Agriculture, or the State Department of Public 
Health or a city, county, or city and county for 
unauthorized commercial cannabis activities, has had 
a license suspended or revoked under this division in 
the three years immediately preceding the date the 
application is filed with the department. 

(Bus. & Prof. Code, § 26057.) 

Appellants conflate sections (a) and (b).  They take the 

“shall” language from subsection (a) and ignore the permissive 

language from subsection (b)(7), which applies the statute to 

those who have been sanctioned for unauthorized activity.  They 

completely ignore the permissive language, “may” in subdivision 

(b). 

Moreover, the statute Appellants rely on does not address 

illegal activity.  It is a statute that addresses the denial of an 

application.  Appellants’ argument is perhaps that because 

Appellants’ clients were prohibited under the statute from 

obtaining a CUP based on their previous sanctions, it is “illegal” 

for them to pursue a CUP.  However, as noted, there is not a 

complete prohibition on those who have been previously 

sanctioned from obtaining an application, as subsection (b) 

provides that the department “may” deny the application if 

someone has been sanctioned.  (Bus & Prof. Code, § 26057, subd. 

(b)(7).)  The Flately rule that the that activity is not protected if it 

is illegal as a matter of law “only applies to criminal conduct, not 

to conduct that is illegal” because it violates other statutes or 

common law.  (Bergstein v. Stroock & Stroock & Lavan LLP 

(2015) 236 Cal.App.4th 793, 806-810; Collier v. Harris (2015) 240 

Cal.App.4th 41, 55.)  Thus, Appellants have not pointed to any 
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criminal conduct regarding this statute.  If their claim is that 

Respondents’ conduct was illegal for presenting false documents 

in their applications, as noted above, they have not shown the 

conduct violated statutes for perjury or presenting a false 

document. 

Even if Appellants’ argument and allegations that the plain 

language of the statute that says, “shall deny” proves that 

Respondents’ activity is illegal (AOB 23-24), it is not sufficient, as 

they have not presented any evidence of such illegality.  

Respondents did not concede there was illegal activity.  (See Paul 

for Council v. Hanyecz (2001) 85 Cal.App.4th 1356, 1367, 

disapproved on other grounds in Equilon Enterprises v. Consumer 

Cause, Inc. (2002) 29 Cal.4th 53, 68, fn. 5 [defendants conceded 

the illegal nature of their election campaign finance activities].)  

Nor is the illegality conclusively shown by the evidence.  (Flatley, 

supra, at p. 316.)  Appellants have presented no evidence—they 

did not present any declarations, affidavits, or requests for 

judicial notice.  (See CT 158.)  Appellants’ general allegations of 

conspiracy and illegality are not sufficient to show illegality.  

(Contreras, supra, at p. 413.)   

In support of their argument, Appellants cite Wheeler v. 

Appellate Division of Superior Court (2021) 72 Cal.App.5th 824, 

833, for the proposition that engaging in unlicensed commercial 

cannabis activity is a crime.  (AOB 24.)8  In Wheeler, the court 

 
8  Appellants overstate the holding, to add that the “secret, 
undisclosed ownership of cannabis businesses by sanctioned 
parties is ‘engaging in unlicensed commercial cannabis activity 
[and] is a crime.’”  (AOB 24, citing Wheeler, supra, at p. 833, 
emphasis omitted.)  The court did not address “secret” or 
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cites to Business and Professions Code section 26038, regarding 

the penalties for unlicensed commercial cannabis activity.  

(Wheeler, supra, at p. 833.)  However, there is no evidence, or 

even allegations, that Respondents were engaging in unlicensed 

commercial cannabis activity.  Thus, Appellants’ argument fails. 

6. Appellants Have Not Presented Any Evidence 
to Demonstrate a Probability of Success on the 
Merits for the Second Prong of the Anti-SLAPP 
Statute Inquiry 

 
Once it is established that the challenged claims involve 

protected activity under the anti-SLAPP statute, the burden 

shifts to the plaintiff to demonstrate by “competent, admissible 

evidence” a prima facie showing of facts that, if proved at trial, 

would support a judgment.  (San Diegans for Open Government v. 

San Diego State University Research Foundation (2017) 13 

Cal.App.5th 76, 94-95.)  It has been described as a “summary-

judgment-like procedure.”  (Id. at 94.)  The court looks to whether 

the plaintiff has stated and substantiated a legally sufficient 

claim.  (Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 

Cal.4th 53, 63.)  If the plaintiff fails to meet this burden, the 

claims must be stricken.  (Code Civ. Proc., § 425.16.)  “[T]he 

plaintiff may not rely solely on its complaint, even if verified; 

instead, its proof must be made upon competent admissible 

evidence.”  (San Diegans for Open Government, at p. 95.)   

Here, Appellants did not present any competent, admissible 

evidence.  As the trial court explained, “Plaintiffs have not 

 
“undisclosed” ownership of cannabis businesses.  It addressed the 
conviction of an 80 year-old landlord, who unknowingly rented a 
building to illegal cannabis dealers.  (Wheeler, supra, at p. 828.) 
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submitted any evidence, affidavits, declarations, or requests for 

judicial notice in support of this motion.”  (CT 158.)  Therefore, 

Appellants did not met their burden of proof that there was a 

probability they would succeed at trial.  (Church of Scientology v. 

Wollersheim (1996) 42 Cal.App.4th 628, 654-655, disapproved on 

other grounds in Equilon, supra, 29 Cal.4th at p. 68, fn. 5.) 

Appellants advance three arguments regarding the second 

prong of the anti-SLAPP statute inquiry.  They argue that (1) the 

trial court should have considered its pleadings in the FAC and 

Respondents’ anti-SLAPP motion, which they claim “did not 

dispute and admitted that ALG undertakes the Strawman 

Practice”; (2) the petitioning activity is illegal as a matter of law 

so the trial court should have denied the motion in the first step 

of the analysis; and (3) the trial court had an independent duty 

“to ascertain the true facts” of an illegal contract.  (AOB 24-26.)  

Appellants alternatively argue, without analysis or authority, 

that the documents that were not presented to the trial court, but 

are the subject of their request for judicial notice, show that 

Austin knowingly aided her clients in engaging in unlicensed 

commercial cannabis activity, which is a crime.  (AOB 26.)  And 

lastly, Appellants ask this Court for relief for any of counsel’s 

error,9 “at least” to allow the Sherlock family to acquire 

alternative counsel to vindicate their rights.  (AOB 26-27.)  As 

will be shown, none of these arguments have merit. 

 

 
9  Flores is counsel and also one of the Appellants. 
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a. Appellants’ Failure to Submit Admissible 
Evidence Cannot Be Overcome 

Appellants argue that the trial court should have relied on 

the FAC and Respondents’ moving papers, and that they “did not 

need to argue or provide evidence in support of a fact raised in 

the FAC,” which was admitted to or conceded in Respondents’ 

Motion.  (AOB 25.)  Appellants argument is legally and factually 

faulty.   

The court must consider the “pleadings, and supporting 

and opposing affidavits stating the facts upon which the liability 

or defense is based” (Code Civ. Proc., § 425.16, subd. (b)), “but 

does not weigh the credibility or comparative probative strength 

of [the] competing evidence.”  (Salma v. Capon (2008) 161 

Cal.App.4th 1275, 1289.)  The prima facie showing of merit for the 

second prong of the anti-SLAPP statute analysis “must be made 

with evidence that is admissible at trial.  [Citation.]  Unverified 

allegations in the pleadings or averments made on information 

and belief cannot make the showing.”  (Ibid, citations omitted.)  

Thus, Appellants “may not rely solely on its complaint, even if 

verified; instead, its proof must be made upon competent 

admissible evidence.”  (Oviedo v. Windsor Twelve Properties, LLC 

(2012) 212 Cal.App.4th 97, 109; San Diegans for Open 

Government, supra, at p. 95)    

It is not clear what Appellants believe Respondents 

“admitted to and conceded” in their anti-SLAPP motion.  (AOB 

25.)  Without citation to the record, argument, or authority, 

Appellants say Respondents “admitted that ALG undertakes the 

Strawman Practice.”  (AOB 25.)  Respondents’ motion clearly laid 
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out the factual and legal arguments that demonstrated 

Appellants’ claims should be stricken pursuant to the anti-

SLAPP statute, as the lawsuit, as it related to Respondents, was 

based on their acting within the scope of providing services for 

their clients and petitioning for CUPs.  (CT 5-30.)  Austin’s 

declaration, provided in support of the motion, confirmed that she 

was not involved in many of the CUPs that were the subject of 

the lawsuit, and where she was, it was in the course of 

representing clients to assist with CUP applications.  (CT 24.)   

Appellants’ argument should be summarily rejected, as 

they have provided no legal or factual support for their 

assertions.  (Meridian, supra, 67 Cal.App.5th at 684; Hill v. 

Affirmed Housing Group (2014) 226 Cal.App.4th 1192, 1200 

[claims presented with no factual or legal support are 

abandoned]; Cal. Rules of Court, rule 8.240(a)(1)(C) [briefs must 

“[s]upport any reference to a matter in the record by a citation to 

the volume and page number of the record where the matter 

appears.”].)  “In other words, review is limited to issues which 

have been adequately raised and briefed.”  (Meridian Financial, 

supra, at p. 684, quotations omitted.)  

b. The Illegality of Activity Is Not Related to 
the Second Prong of the anti-SLAPP 
Analysis 

Appellants reiterate their argument in their analysis of the 

second prong of the anti-SLAPP discussion that Respondents’ 

practice is illegal as a matter of law.  (AOB 25.)  Appellants do 

not advance any additional arguments.  The question of whether 

the illegality of protected speech or petitioning activity is decided 
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in the first prong of the analysis.  (Flatley, supra, at p. 320 [“the 

question of whether the defendant’s underlying conduct was 

illegal as a matter of law is preliminary, and unrelated to the 

second prong question of whether the plaintiff has demonstrated 

a probability of prevailing, and the showing required to establish 

conduct illegal as a matter of law . . . is not the same showing as 

the plaintiff’s second prong showing of probability of 

prevailing”].)  As explained in section IV(B)(1)(b), Appellants 

have not shown Respondents’ petitioning activity is illegal. 

c. The Trial Court Did Not Have an 
Independent Duty to “Ascertain the True 
Facts” 

Appellants cite a contract case between two contractors, 

where, on appeal, the plaintiff argued that the trial court should 

have been bound by issues raised in the pleadings.  (AOB 25-26, 

citing Lewis & Queen v. N.M. Ball Sons (1957) 48 Cal.2d 141, 

147-148.)  There is no allegation in the current case that there 

was an illegal contract, nor is it a breach of contract case, so the 

cited authority is not pertinent.  Appellants cannot overcome 

their failure to provide evidence for the second prong of the 

analysis by stating the trial court, on its own, should have 

conducted further inquiry.  There is simply no support for such 

an assertion, and is contrary to the well established procedure for 

determining the merits of claim when evaluating an anti-SLAPP 

motion.  (See Jarrow Formulas, Inc., supra, at p. 741, fn. 10 

[procedure for making the second prong determination].) 
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d. Appellants’ Requests for This Court to 
Review Evidence Not Presented to the Trial 
Court or to Allow Them to Substitute 
Counsel at this Stage Should Be Denied 

 
Without citing any authority, Appellants argue that if they 

erred in failing to present credible evidence, then this Court 

should consider the items they submitted in their Request for 

Judicial Notice, that were not submitted to the trial court, to 

“establish that Austin did undertake the Strawman Practice for 

Geraci and Malan and that she knowingly did so to aid her 

clients to engage in unlicensed commercial cannabis activity, 

which is a crime.”  (AOB 26.)  “It is fundamental that a reviewing 

court will ordinarily not consider claims made for the first time 

on appeal which could have been but were not presented to the 

trial court.”  (Hunter v. CBS Broadcasting Inc. (2013) 221 

Cal.App.4th 1510, 1526, quotation marks and citation omitted 

[declining to decide a new theory under the anti-SLAPP statute 

that was not raised in the trial court].)   

In reviewing the “trial court’s order denying the [anti-

SLAPP] motion,” this Court must “consider all the evidence 

presented by the parties.”  (Soukup v. Law Offices of Herbert 

Hafif (2006) 39 Cal.4th 260, 291, fn. 17.)  An appellate court’s role 

is not “to resolve factual issues and exercise discretion in the first 

instance.”  (People v. Asghedom (2015) 243 Cal.App.4th 718, 728.)  

Even though the standard of review is de novo, the appellate 

court does “not transform into a trial court.”  (Meridian, supra, at 

684.)  Moreover, “the parties to an appeal may not refer to 

matters outside the record on appeal.”  (Ibid., citing Cal. Rules of 
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Court, rule 8.204(a)(2)(C).)  Thus, there is no support or authority 

for this Court to review evidence that was not submitted to the 

trial court. 

Next, Appellants ask this court to allow the Sherlock family 

to acquire new counsel “to aid them in seeking to prove their 

claims and vindicate their rights.”  (AOB 26-27.)  Again, they cite 

no authority for their proposition that this Court has the 

authority to, or should do so.  It is not this court’s role.  Code of 

Civil Procedure section 904.1 provides that an appeal may be 

taken from an order granting or denying an anti-SLAPP motion 

under Section 425.16.  (Code Civ. Proc., § 904.1, subd. (13).)  

There is nothing preventing any party from seeking the advice of 

new counsel.  Appellants did not raise an issue in the trial court 

about their counsel, therefore, it is not appropriately raised on 

appeal.  If a trial court has not reached an issue, it is not the 

appellate court’s role to issue an advisory opinion.  (Safai v. Safai 

(2008) 164 Cal.App.4th 233, 243.)  

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

///  
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V. 

CONCLUSION 

For the foregoing reasons, Respondents respectfully request 

this Court to affirm the trial court’s order granting Appellants’ 

Special Motion to Strike Pursuant to Code of Civil Procedure 

section 425.16.  

Respectfully submitted, 
 
PETTIT KOHN INGRASSIA LUTZ & 
DOLIN PC 

 

 

Dated:  February 14, 2023 By:         
Douglas R. Pettit, Esq. 
Kayla R. Sealey, Esq. 
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Legal Group 
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limited liability company; SAN DIEGO 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

PRN A TE INVESTMENTS, LLC, a 
California limited liability company; 
STONECREST PLAZA, LLC, a California 
limited liability company; SUNRISE 
PROPERTY INVESTMENTS, LLC, a 
California limited liability company; LEMON 
GROVE P LAZA, LP, a California limited 
partnership; SOCAL BUILDING 
VENTURES, LLC, a Delaware limited 
liability company; RM PROPERTY 
HOLDINGS, LLC, a limited liability 
company; MELROSE PLACE, INC. a 
Delaware corporation; ALL PERSONS 
UNKNOWN, CLAIMING ANY LEGAL OR 
EQUITABLE RIGHT, TITLE, ESTATE, 
LIEN, OR INTEREST IN THE PROPERTY 
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DESCRIBED IN THE COMPLAINT 
ADVERSE TO CROSS-COMPLAINANTS' 
TITLE, OR ANY CLOUD ON CROSS-
COMPLATNANTS' TITLE THERETO, and 
ROES 1 through 50, Inclusive, 

Cross-defendants. 

Summary 

Plaintiff Salam Razuki filed this lawsuit to try to steal companies he does not own, to 

convert money to which he has no right, and to destroy the livelihood of his former business 

associate, Defendant and Cross-Complainant N inus Malan. Razulci' s complaint accuses Malan 

of reneging on a deal to turn over marijuana dispensaries to a holding company from which 

Razuki would derive profits. But that "deal" is not real. Razuki does not own or have any rights 

in any of the companies in this lawsuit. 

In reality, Malan is the majority owner of the companies sued by Razuki. Some of the 

companies run an active marijuana dispensary and others merely manage it and other 

commercial real property. Earlier this year, Malan hired a management company, Plaintiff-in-

intervention SoCal Building Ventures, LLC ("SoCal"), to operate the active dispensary. SoCal 

was bad at their job. Its employees ate the marijuana, drank alcohol on the job, and ''misplaced" 

half the inventory, Malan fired them. 

Behind the scenes, Razuki had been trying to convince SoCal to breach their contract 

with Malan and tum over the companies to Razuki. Razuki falsely told SoCal that Razulci 

owned Malan's companies. Using Razuki's fake ownership as an excuse, SoCal stopped making 

payments to Malan. Then Razuki filed this lawsuit. SoCal joined a few days later. 

Razuki and SoCal have damaged Malan and his companies. It's not just damage to his 

profits, but also damage to the companies' reputations with their customers and government 

regulators. Cross-complainants are entitled to compensation and a declaration that what Razuki 

and SoCal have done is illegal, and their "contracts" with Cross-complainants are void. 
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112. SoCal failed to produce employment/independent contractor agreements, fai led 

to produce copies of tax returns and EDD filings, failed to produce financial statements for the 

Balboa Dispensary, and failed to keep detailed check registers and accounting journals 

chronicling Balboa Dispensary's financial transactions. 

113, SoCal disclosed confidential information about the Mira Este Facility, Roselle 

Facility, and Balboa Dispensary to Razul<i a man who was prosecuted and convicted for 

violating laws governing the conduct of landlords of real property, and 

order not to en age in an unlicensed tnari'uana businesses in San Die_gQ) SoCaJ knew or should 

have known that disclosing confidential information to such a person would ham1 cross-

complainant and his companies by exposing them to significant liability. 

114. On information and belief, SoCal promised Razuki they would intentionally 

withhold payments due under the Mira Este Management Agreement, which would cause Mira 

Este Properties, LLC to default on a loan. They withheld payments on the Mira Este loan for at 

least two months, accumolating an overdue balance of approximately $317,848. 

115. SoCal employee Dan Spillane told employees at the Mira Este Facility that he 

and Socal were conspiring with Razuki to hijack the companies and businesses operating at the 

Mira Este Facility, Roselle Facility, and Balboa Dispensary. They would accomplish this, 

Spillane said, by filing this very lawsuit, in which they would falsely claim that Razuki owned 

the businesses. 

116. On information and belief, SoCal intended to use Razuki's false claims of 

ownership as an excuse to stop making payments to the businesses' true owners, including 

Malan, Hakim, and the defendants in this lawsuit. Malan learned of this scheme from SoCal 's 

own employees on July 2nd and 3rd
, 2018. 

117. The City of San Diego began conducting an audit of the Balboa Dispensary using 

a company called MGO. MGO demanded documents that SoCal has failed to provide despite 
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Plaintiff in Propria Persona 
and Attorney for Plaintiffs 
Amy Sherlock, Minors T.S. 
and S.S., and Christopher Williams 
 

SUPRIOR COURT OF CALIFORNIA  

COUNTY OF SAN DIEGO, HALL OF JUSTICE 

 
AMY SHERLOCK, an individual and on behalf of 
her minor children, T.S. and S.S., CHRISTOPHER 
WILLIAMS, an individual, ANDREW FLORES, 
an individual, 

  Plaintiffs, 

 vs. 

GINA M. AUSTIN, an individual; AUSTIN 
LEGAL GROUP, a professional corporation, 
LARRY GERACI, an individual, REBECCA 
BERRY, an individual;  JESSICA MCELFRESH, an 
individual; SALAM RAZUKI, an individual; 
NINUS MALAN, an individual; FINCH, 
THORTON, AND BARID, a limited liability 
partnership; ABHAY SCHWEITZER, an individual 
and dba TECHNE; JAMES (AKA JIM) BARTELL, 
an individual; NATALIE TRANG-MY NGUYEN, 
an individual, AARON MAGAGNA, an individual; 
BRADFORD HARCOURT, an individual; SHAWN 
MILLER, an individual; LOGAN 
STELLMACHER, an individual; EULENTHIAS 
DUANE ALEXANDER, an individual; STEPHEN 
LAKE, and individual, and DOES 1 through 50, 
inclusive, 
 

Defendants. 
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  Case No.: 
Related Cases: 
37-2018-00034229-CU-BC-CTL 

     37-2017-00020661-CU-CO-CTL  

COMPLAINT FOR: 

1. CONSPIRACY TO MONOPOLIZE IN 
VIOLATION OF THE CARTWRIGHT 
ACT (Bus. & Prof. Code § §§ 16720 et 
seq.); 

2. CONVERSION; 
3. CIVIL CONSPIRACY; 
4. FRAUD AND DECEIT; 
5. UNFAIR COMPETITION AND 

UNLAWFUL BUSINESS PRACTICES 
(Bus. & Prof. Code § 17200 et seq.); AND 

6. DECLARATORY RELIEF. 
 

    JURY TRIAL DEMANDED 
 

ANDREW FLORES (State Bar Number 272958) 
Law Office of Andrew Flores 
945 4th Avenue, Suite 412  
San Diego, CA 92101 
Telephone: 619.256.1556  
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Plaintiffs Amy Sherlock, Minors T.S. and S.S., Christopher Williams, and Andrew Flores, upon 

information and belief, allege as follows: 

INTRODUCTION 

1. This case arises from the concerted effort of a small group of wealthy individuals and 

their agents (the “Enterprise”) that have conspired to create an unlawful monopoly in the cannabis market 

(the “Antitrust Conspiracy”) in the City and County of San Diego. 

2. The Enterprise includes attorneys from multiple law firms that are used to create the 

appearance of competition and legitimacy, while in reality the attorneys conspire against some of their 

own non-Enterprise clients to ensure the acquisition of the limited number of cannabis conditional use 

permits (“CUPs”)1 available in the City and County go to principals of the Enterprise. 

3. At least some of the principals of the Enterprise have a history of being sanctioned for 

unlicensed commercial cannabis operations (i.e., illegal black-market dispensaries).  Consequently, as a 

matter of law, they cannot own a cannabis CUP for a period of three years from the date of their last 

sanction.  However, these individuals are wealthy and are able to the hire attorneys, political lobbyists, 

and other professionals to navigate the heavily regulated cannabis licensing process and acquire CUPs 

illegally. 

4. The defining illegal act of the Enterprise is the acquisition of CUPs for its principals 

through the use of proxies - who do not disclose the principals as the true owners of the CUP applied for 

and acquired - in order to avoid disclosure laws that would mandate their applications be denied because 

of the principals’ prior sanctions (the “Proxy Practice”). 

5. The unlawful acts taken by the Enterprise in furtherance of the Antitrust Conspiracy 

include “sham” litigation2 and acts and threats of violence against potential competitors and witnesses. 

6. Plaintiffs had or would have had interests in CUPs issued in the City and County of San 

Diego but-for the illegal acts of the Enterprise that were taken in furtherance of the Antitrust Conspiracy. 

 
1 “[A] conditional use permit grants an owner permission to devote a parcel to a use that the applicable 
zoning ordinance allows not as a matter of right but only upon issuance of the permit.” Neighbors in 
Support of Appropriate Land Use v. County of Tuolumne (2007) 157 Cal.App.4th 997, 1006. 
2 “Sham” litigation is defined as an action that is objectively baseless and brought not to accomplish the 
purported object of the litigation but to harass or impede a competitor. Prof'l Real Estate Inv'rs, Inc. v. 
Columbia Pictures Indus. (1993) 508 U.S. 49, 61. 
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7. This action focuses on the Enterprise’s unlawful acts in acquiring four CUPs: (i) the 

Ramona CUP,3 (ii) the Balboa CUP,4 (iii) the Federal CUP,5 and (iv) the Lemon Grove CUP.6 

JURISDICTION AND VENUE 

8. Defendants are subject to the jurisdiction of this Court by virtue of their business dealings 

and transactions in California and by having caused injuries within the City and County of San Diego. 

9. This Court has subject matter jurisdiction over all causes of action asserted herein 

pursuant to the California Constitution, Article VI, Section 10. Plaintiff's claims for violations of 

Business & Professions Code § 16720 et seq., arise exclusively under the laws of the State of California, 

do not arise under federal law, are not preempted by federal law, and do not challenge conduct within 

any federal agency’s exclusive domain. 

10. Venue is proper in this county because the acts taken by defendants were taken within the 

County of San Diego and the CUPs at issue in this action were issued at real property within the County 

of San Diego. 

PARTIES 

11. Plaintiff AMY SHERLOCK, an individual, at all material times herein was residing and 

working in the County of San Diego, California. 

12. Plaintiffs MINORS T.S. and S.S., progeny of Amy and Michael “Biker” Sherlock, are 

individuals, were, and at all material times herein, living and attending school in the County of San 

Diego, California.  

13. Plaintiff CHRISTOPHER WILLIAMS, an individual, at all material times herein was 

residing and working in the County of San Diego, California. 

14. Plaintiff ANDREW FLORES, an individual, at all material times herein was residing and 

working in the County of San Diego, California. 

15. Defendant GINA M. AUSTIN, an individual, at all material times herein was residing 

 
3 The “Ramona CUP” was issued at 1210 Olive Street, Ramona, CA 92065 (the “Ramona Property”). 
4 The “Balboa CUP” was issued at 8863 Balboa Avenue, Unit E, San Diego, California 92123 (the 
“Balboa Property”). 
5 The “Federal CUP” was issued at 6220 Federal Blvd., San Diego, CA 92114 (the “Federal Property”).    
6 The “Lemon Grove CUP” was issued at 6859 Federal Blvd., Lemon Grove, CA 91945 (the “Lemon 
Grove Property”). 
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and working in the County of San Diego, State of California. 

16. Defendant AUSTIN LEGAL GROUP, A Professional Corporation, was at all material 

times mentioned herein a Corporation under the laws of the State of California operating and conducting 

business in the County of San Diego, State of California. 

17. Defendant LARRY GERACI an individual, was at all material times mentioned herein 

residing and working in the County of San Diego, State of California. 

18. Defendant REBECCA BERRY an individual, was at all material times mentioned herein 

residing and working in the County of San Diego, State of California. 

19. Defendant FINCH, THORTON, and BAIRD, a limited liability partnership, at all 

material times herein operated and conducted business in the County of San Diego, State of California.  

20. Defendant ABHAY SCHWEITZER, an individual and dba TECHNE, an individual, was 

at all material times mentioned herein residing and working in the County of San Diego, State of 

California. 

21. Defendant JIM BARTELL an individual, was at all material times mentioned herein 

residing and working in the County of San Diego, State of California. 

22. Defendant NATALIE TRANG-MY NGUYEN an individual, was at all material times 

mentioned herein residing and working in the County of San Diego, State of California. 

23. Defendant AARON MAGAGNA an individual, was at all material times mentioned 

herein residing and working in the County of San Diego, State of California. 

24. Defendant JESSICA MCELFRESH an individual, was at all material times mentioned 

herein residing and working in the County of San Diego, State of California. 

25. Defendant SALAM RAZUKI an individual, was at all material times mentioned herein 

residing and working in the County of San Diego, State of California. 

26. Defendant NINUS MALAN an individual, was at all material times mentioned herein 

residing and working in the County of San Diego, State of California. 

27. Defendant BRADFORD HARCOURT an individual, was at all material times mentioned 

herein residing and working in the County of San Diego, State of California.  

28. Defendant LOGAN STELLMACHER an individual, was at all material times mentioned 
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herein residing and working in the County of San Diego, State of California. 

29. Defendant EULENTHIAS DUANE ALEXANDER, an individual, was at all material 

times mentioned herein residing and working in the County of San Diego, State of California. 

30. Defendant STEPHEN LAKE, an individual, was at all material times mentioned herein 

residing and working in the County of San Diego, State of California. 

31. The true names and capacities, whether individual, corporate, associate or otherwise of 

Defendants Does 1 through 50, inclusive, are unknown to Plaintiffs who therefore sue said defendants 

by such fictitious names pursuant to Code of Civil Procedure § 474. Plaintiff further alleges that each of 

said fictitious Doe defendants is in some manner responsible for the acts and occurrences hereinafter set 

forth. Plaintiff will amend this Complaint to show their true names and capacities when the same are 

ascertained, as well as the manner in which each fictitious defendant is responsible for the damages 

sustained by Plaintiffs. 

32. At all relevant times, each defendant was and is the agent of each of the remaining 

defendants and, in doing the acts alleged herein, was acting within the course and scope of such agency. 

Each defendant ratified and/or authorized the wrongful acts of each of the defendants. 

33. Defendants, and each of them, are individually sued as participants and as aiders and 

abettors in the unlawful acts, plans, schemes, and transactions alleged in this Complaint. Defendants, 

and each of them, have participated as members of the conspiracy alleged herein, acted in furtherance of 

it, aided and assisted in carrying out its purposes, performed acts and made statements in furtherance of 

the conspiracy, and/or ratified the acts taken in furtherance of the conspiracy. 

GENERAL ALLEGATIONS 

 MATERIAL STATE AND CITY LAWS REGARDING CANNABIS APPLICATION REQUIREMENTS. 

34. At all material times related to this action, California’s cannabis licensing statutes have 

required any party engaging in commercial cannabis activities to possess both a state license and a local 

government permit, CUP or license. 

35. At all material times related to this action, either California Bus. & Prof. Code (“BPC”) 

§ 19323 et seq. or BPC § 26057 et seq. has mandated the denial of an application for a cannabis state 

license by an applicant who, inter alia, has been sanctioned for unlicensed commercial cannabis 
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activities in the preceding three years; failed to provide required information in an application (including 

disclosure of all individuals with a direct ownership interest in the license being applied for); or failed 

to comply with local government requirements for the issuance of a permit, CUP or license for cannabis 

activities. 

36. At all material times related to this action, in the City of San Diego, California, an 

application for a CUP has required the disclosure of all parties with an interest in the proposed property 

or CUP in the application. 

 THE PRINCIPALS AND AGENTS OF THE ENTERPRISE. 

37. The known principals of the Enterprise are Geraci, Razuki, and Malan. 

38. Lake and Harcourt, as further explained below, have numerous connections and 

relationships with principals and agents of the Enterprise.  At this point, it is unclear if they are principals 

of the Enterprise or individual actors that have worked in concert with and/or ratified the Enterprise’s 

acts in furtherance of their own goal of seeking to profit through unlawful actions in the cannabis 

industry. 

39. Individuals that have acquired interests in CUPs and are members of the Enterprise, 

worked in concert with the Enterprise or ratified the Enterprise’s unlawful actions include Harcourt, 

Razuki, Malan, Magagna, Alexander, and Schweitzer. 

40. Individuals who are non-attorney agents of the Enterprise that have taken acts in 

furtherance of the Antitrust Conspiracy or who have ratified the acts of the Enterprise include Berry, 

Bartell, Alexander, Stellmacher, Miller and Schweitzer. 

41. The law firms and attorneys that work for the Enterprise and that have taken acts in 

furtherance of the Antitrust Conspiracy include the Austin Legal Group; Ferris & Britton; Jessica 

McElfresh; Finch, Thornton & Baird; Matthew Shapiro; and Natalie Nguyen. 

 MATERIAL BACKGROUND 

A. Geraci and Razuki have been sanctioned for unlicensed commercial cannabis 
activities. 
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42. Geraci has been sanctioned at least twice for unlicensed commercial cannabis activities.7 

43. Geraci was last sanctioned on June 17, 2015 in the CCSquared Judgment. 

44. As in effect on June 17, 2015, pursuant to BPC § 19323(a),(b)(7), Geraci could not 

lawfully own a cannabis license or CUP until at least June 18, 2018. 

45. Razuki was sanctioned for unlicensed commercial cannabis activities on April 15, 2015.8  

46. As in effect on Aril 15, 2015, pursuant to BPC § 19323(a),(b)(7), Razuki could not 

lawfully own a cannabis license or CUP until at least April 16, 2018. 

B. Austin, Bartell and Schweitzer are experienced professionals in the cannabis 
industry who aid parties to prepare, apply and acquire CUPs.  

47. Austin is an attorney who is “an expert in cannabis licensing and entitlement at the state 

and local levels and regularly speak[s] on the topic across the nation.” 9   

48. Austin has testified that she has worked on approximately twenty-five (25) cannabis CUP 

applications with the City, of which approximately twenty-three (23) were approved or successfully 

maintained. 

49. Bartell, through his political lobbying firm, B&A, has testified that he has lobbied the 

City for approximately twenty (20) cannabis CUP applications of which nineteen (19) were approved. 

50. Schweitzer has testified that he has worked on approximately thirty to forty (30-40) 

cannabis CUP applications with the City. 

51. Collectively, Austin, Bartell and Schweitzer have worked on the majority of the CUPs 

issued by the City. 

52. Austin, Bartell and/or Schweitzer aided Geraci, Razuki and Magagna apply, acquire 

and/or maintain ownership interests in CUPs without disclosing all parties with an ownership interest in 

the CUPs in violation of numerous State and City laws, including BPC §§ 19323, 26057, SDMC § 

 
7 In (i) City of San Diego v. The Tree Club Cooperative, et al., San Diego Superior Court Case No. 37-
2014-0020897-CU-MC-CTL (the “Tree Club Judgment”) and (ii) City of San Diego v. CCSquared 
Wellness Cooperative, et. al., Case No. 37-2015-00004430-CU-MC-CTL (the “CCSquared Judgment” 
and, collectively with the Tree Club Judgement, the “Geraci Judgments”). 
8 City of San Diego v. Stonecrest Plaza, LLC, Case No. 37-2014-00009664-CU-MC-CTL (the 
“Stonecrest Judgment”). 
9 Razuki v. Malan, San Diego County Superior Court, Case No. 37-2018-0034229-CU-BC-CTL, ROA 
127 (Declaration of Gina Austin) at ¶ 2. 
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11.0401(b) and Penal Code § 115. 

C. Jessica McElfresh is a cannabis attorney who has been arrested for conspiring 
with her clients to commit crimes and obstructing justice. 

53. In May 2017, McElfresh was charged with, inter alia, Conspiracy to Commit a Crime, 

Manufacturing of a Controlled Substance, and Obstruction of Justice for her efforts to conceal her 

client’s alleged illegal manufacturing operations from government inspectors. (People v. McElfresh, San 

Diego Superior Court, No. CD272111.) 

54. In July 2018, McElfresh entered into a Deferred Prosecution Agreement (the “DPA”) that 

would allow her to plead guilty in twelve months as follows: “On April 28, 2015 [McElfresh] knowingly 

facilitated the use of a premises without a required permit, in violation of San Diego Municipal Code § 

121.0302(a), to wit: an unpermitted marijuana manufacturing and distribution operation by Med West 

Distribution, LLC.” 

55. Pursuant to the DPA, for a period of 12 months, McElfresh was prohibited from violating 

any other laws (except for minor infractions) until July 23, 2019, or face resumption of all charges filed 

against her. 

56. On October 18, 2019, McElfresh was interviewed and quoted in a San Diego Union-

Tribune article that stated: “McElfresh said she advised her clients to comply with city orders to shut 

down, partly because operating without local permission could affect their ability to obtain state 

marijuana licenses in the future.”10 

57. McElfresh has represented Geraci, Razuki and Malan in various legal matters. 

D. Razuki’s employee states Razuki openly discussed the plan to create a monopoly 
and use violence in furtherance of the Antitrust Conspiracy. 

58. As further described below, when Flores became the equitable owner of the Federal 

Property, he began investigating Geraci and his agents and discovered the relationships between Geraci, 

Magagna, Razuki, Malan and Dave Gash via Austin who has represented all parties. 

59. As further described below, Razuki was arrested by the FBI for attempting to have Malan 

kidnapped to Mexico and murdered as a result of ongoing litigation between them disputing ownership 

 
10 See David Garrick, Roughly Two Dozen San Diego Marijuana Cultivators Forced to Shut Down, SAN 
DIEGO UNION-TRIBUNE (October 18, 2019). 
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of approximately $40,000,000 in cannabis assets. 

60. During the course of Flores’ investigation, he spoke with an investigative reporter who 

had interviewed an employee of Razuki after Razuki had been arrested by the FBI (the “Employee”).  

The investigative reporter provided Flores a copy of the interview with the Employee. 

61. The Employee stated that he was present when Austin provided confidential information 

from her non-Enterprise clients regarding real properties that qualified for CUPs so that Razuki and his 

associates could take action to prevent the acquisition of those CUPs by Austin’s non-Enterprise clients 

in furtherance of creating a monopoly. 

62. The Employee also stated that Razuki and his associates use Mexican gangs to commit 

violent acts on their behalf to further their goals when disputes arise in the operations of their 

dispensaries. 

 THE SHERLOCK PROPERTY 

63. Michael “Biker” Sherlock was a husband, father, professional athlete, and an 

entrepreneur with interests in the cannabis sector. 

64. Lake is Mr. Sherlock’s brother-in-law. 

65. Mr. Sherlock partnered with Lake and Harcourt no later than in or around April 2013 for 

real estate and cannabis related investments (the “Sherlock Partnership”). 

66. On or about January 8, 2015, Lake purchased the Ramona Property. 

67. On or about January 16, 2015, Mr. Sherlock was granted the Ramona CUP. 

68. On or about April 24, 2015, as part of the Sherlock Partnership, Mr. Sherlock and 

Harcourt formed Leading Edge Real Estate, LLC (“LERE”) to be their holding company for real 

properties. Mr. Sherlock was the CEO of LERE.  Mr. Sherlock and Harcourt were both managing 

members. 

69. On or about June 18, 2015, LERE acquired the Balboa Property. 

70. On or about July 29, 2015, the City granted Mr. Sherlock’s application for the Balboa 

CUP to his holding entity, United Patients Consumer Cooperative (“United Patients”) (hereinafter, 

collectively, Mr. Sherlock’s interests in the Partnership Agreement, LERE, and the Balboa and Ramona 

CUPs, the “Sherlock Property”). 
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71. The homeowners association of the Balboa Property initiated litigation to prevent the 

opening of the dispensary at the Balboa Property alleging the homeowners association rules prohibited 

marijuana operations (the “HOA Litigation”). The HOA Litigation was still ongoing in December 2017. 

72. On December 3, 2015, Mr. Sherlock passed away, purportedly he committed suicide. 

A. Lake and Harcourt defraud Mrs. Sherlock of her interest in the Sherlock 
Property. 

73. In or around December 2015, after Mr. Sherlock passed away, Harcourt submitted 

documentation to the City to have the Balboa CUP transferred from Mr. Sherlock and his holding entity, 

United Holdings, to his holding entity, San Diego Patients Cooperative Corporation, Inc. (“SDPCC”), 

and himself. 

74. The day after Mr. Sherlock’s death, Lake spoke with investigative officers and stated that 

he had spent time with Mr. Sherlock the day prior to his passing and that they had discussed problems 

that Lake felt were “small issues.” 

75. Shortly after Mr. Sherlock’s death, Lake told Mrs. Sherlock that Mr. Sherlock had never 

actually acquired interests in the Balboa or Ramona CUPs because of the HOA Litigation. Lake told 

Mrs. Sherlock that Lake, Harcourt and Mr. Sherlock had to “walk away” because it was too expensive 

to continue financing the HOA Litigation and the parties had decided to walk away from their 

investments. 

76. On or about December 21, 2015, three weeks after Mr. Sherlock’s death, LERE was 

dissolved via a submission to the Secretary of State purportedly executed by Mr. Sherlock (the 

“Dissolution Form”). 

77. Subsequent to Mr. Sherlock passing away, public records reveal that Harcourt, Lake, 

Alexander and Renny Bowden acquired interests in the Ramona CUP.  

78. Bowden is Lake’s longtime friend and business partner. 

79. In or around April 2016, Harcourt on behalf of LERE, executed a grant deed for the 

Balboa Property in favor of High Sierra Equity, LLC (“High Sierra”), which is owned by Lake. 

80. In or around September 2016, Lake on behalf of High Sierra executed a grant deed in 

favor of Razuki Investments, LLC (“Razuki Investments”), which is wholly owned by Razuki. 
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81. In or around March 2017, Razuki on behalf Razuki Investments executed a grant deed in 

favor of San Diego United Holdings Group, LLC (“SD United”), which is wholly owned by Malan. 

82. In or around January 2020, during the course of Flores’ investigations into the Enterprise, 

Flores discovered the Dissolution Form and that Mr. Sherlock had also been granted an interest in the 

Ramona CUP.  Also, that subsequent to Mr. Sherlock passing away, Harcourt had acquired an interest 

in both the Balboa and Ramona CUPs. 

83. On or about January 2020, Flores contacted Mrs. Sherlock regarding the Dissolution 

Form and forwarded it to her. Mrs. Sherlock did not recognize her husband’s signature on the Dissolution 

Form. 

84. On or about February 2020, Flores, on behalf of Mrs. Sherlock, contacted Harcourt’s 

counsel, Allan Claybon of Messner Reeves LLP, to inquire as to how Harcourt had acquired Mr. 

Sherlock’s interest in the Balboa and Ramona CUPs and Mrs. Sherlock’s belief that Mr. Sherlock’s 

signature was forged. 

85. On that initial call, Claybon expressly stated to Flores that he appreciated Flores 

contacting him, that he understood the timing of the submission of the Dissolution Form was suspicious, 

and that he would contact Harcourt to provide an explanation. 

86. Shortly thereafter, Lake contacted Mrs. Sherlock and requested that she not initiate 

litigation against Harcourt.  Lake alleged that he saw Mr. Sherlock execute the Dissolution Form the day 

before his death. 

87. Lake alleged that when Mr. Sherlock allegedly executed the Dissolution Form, that he 

was in an extremely emotional state, severely depressed because he had to “sign away” the Balboa and 

Ramona CUPs because of the allegedly expensive HOA Litigation, and that is why his signature on the 

Dissolution Form does not look like his normal signature. 

88. Lake furthered alleged that Mr. Sherlock having to “sign away” the Ramona and Balboa 

CUPs was the reason why he allegedly committed suicide. 

89. Mrs. Sherlock informed Flores, who in turn followed-up with Claybon regarding 

Harcourt’s explanation as to how he acquired Mr. Sherlock’s interest in the Balboa and Ramona CUPs, 

as well as the allegation made by Lake that he saw Mr. Sherlock execute the Dissolution Form. 
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90. However, after the initial call with Claybon, over the course of weeks, Flores and Claybon 

exchanged numerous phone calls and emails in which Claybon repeatedly refused to explain how 

Harcourt acquired Mr. Sherlock’s interest in the Balboa and Ramona CUPs. 

91. But Claybon did communicate that Harcourt also allegedly saw Mr. Sherlock execute the 

Dissolution Form the day before he passed away and also Harcourt’s affirmative defenses in anticipation 

of litigation: (i) the statute of limitations bars any fraud-based causes of action that Mrs. Sherlock may 

have and (ii) the statute of limitations was not tolled because Mrs. Sherlock did not “exercise reasonable 

diligence” because she did not check the State’s records after Mr. Sherlock passed away. Attached hereto 

as Exhibit 2 is the email chain between Flores and Claybon and fully incorporated herein by this 

reference. 

92. On or around February 15, 2021, Flores commissioned a handwriting expert that 

determined that Mr. Sherlock’s signature on the Dissolution Form was most likely forged, and he could 

conclusively establish so if he could review the original filed with the State. 

93. In or around March 2020, Mrs. Sherlock met with Lake and told him that she knew that 

Mr. Sherlock’s signature was forged as a result of the handwriting expert report and that she intended to 

initiate litigation against Harcourt. Further, that it was impossible for her husband to have transferred 

assets worth millions of dollars leaving nothing to her or his children. 

94. After a heated discussion, Lake admitted to Mrs. Sherlock that he was responsible for 

transferring the Balboa and Ramona CUPs and forging Mr. Sherlock’s signature on the Dissolution 

Form. 

95. Lake alleged that he had purchased the Balboa Property as an investment at Mr. 

Sherlock’s recommendation, but that Mr. Sherlock representations regarding the Balboa Property’s 

ability to qualify for a CUP were false because of the HOA Litigation, which resulted in severe financial 

losses that he needed to recover. 

96. Lake also alleged that he effectuated the transfers to prevent Mrs. Sherlock from having 

to deal with “tax” issues for her own benefit. 

97. Mrs. Sherlock was shocked and outraged, but kept calm and asked if she would be getting 

any proceeds related to the Balboa and Ramona CUPs as a result of Mr. Sherlock’s investment of time 
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and capital to acquire them. 

98. Lake responded that Mr. Sherlock’s contributions were “worthless,” that Mrs. Sherlock 

and her children were not entitled to anything, that there was nothing she could do about it because she 

lacked the financial resources, and that she should be content with the proceeds from Mr. Sherlock’s life 

insurance policy. 

B. Razuki I: Razuki/Malan defraud Harcourt of his interest in the Balboa CUP. 

99. On or around June 6, 2017, SDPCC and Harcourt filed a lawsuit against, inter alia, 

Razuki and Malan alleging they had successfully conspired to defraud them of the Balboa CUP (“Razuki 

I”).11 (References to Razuki and Malan include the entities through which they operate.) 

100. The Razuki I complaint contains causes of action against Razuki and Malan for, inter alia, 

breach of an alleged oral joint venture agreement reached in or around August 2016.  

101. Materially summarized, the Razuki I complaint alleges that: (i) Razuki/Malan and 

Harcourt reached an oral joint venture agreement for the operating of the dispensary that operates with 

the Balboa CUP; (ii) the Balboa CUP was valued at at least 6 million dollars; (iii) Razuki/Malan provided 

a $50,000 “good faith” payment while the parties were negotiating the joint venture agreement; (iv) 

Razuki/Malan then purchased the real property at which the Balboa CUP was issued; (v) Razuki/Malan 

then fraudulently represented themselves as the owner of the Balboa CUP to the City; (vi) the City 

transferred the Balboa CUP to entities owned by Razuki/Malan; and (vii) thereafter Razuki/Malan 

fraudulently represented that $800,000 was the value of the real property at which the Balboa CUP was 

issued, inclusive of the Balboa CUP. 

C. Razuki II: Malan defrauds Razuki of his undisclosed interests in approximately 
$40,000,000 in cannabis assets, including the Balboa CUP. 

102. On or about July 10, 2018, Razuki initiated a lawsuit against, among others, Malan 

alleging he has ownership interests in approximately $40,000,000 in cannabis assets, including the 

Balboa CUP held in Malan’s name, from which Malan was unlawfully diverting money owed to him 

(“Razuki II”).12 

 
11 San Diego Patients Cooperative Corporation, Inc. v. Razuki Investments, LLC, San Diego Superior 
Court Case No. 37-2017-00020661-CU-CO-CTL. 
12 Razuki v. Malan, San Diego County Superior Court, Case No. 37-2018-0034229-CU-BC-CTL. 
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103. In Razuki II, both Razuki and Malan have admitted that they reached an oral agreement 

pursuant to which Razuki and Malan would be partners in cannabis related businesses. Their agreement 

provided for Razuki to provide the initial cash investment to purchase certain assets while Malan would 

manage the assets. The parties agreed that after reimbursing the initial investment to Razuki, Razuki 

would be entitled to seventy-five percent (75%) of the profits & losses of the assets and Malan would be 

entitled to twenty-five percent (25%) of said profits & losses. 

104. Razuki provided a sworn declaration stating his agreement with Malan provided for 

Malan to hold title to the cannabis assets without disclosing Razuki’s ownership interest because he had 

been sanctioned in the Stonecrest Judgment for unlicensed commercial cannabis activities.13 

105. But-for the legal disputes between Razuki and Malan over ownership of the $40,000,000 

in cannabis assets, it would not be public knowledge that Razuki and Malan had an agreement for Razuki 

to hold title to said assets and not disclose Razuki’s ownership interest therein because of the Stonecrest 

Judgment, in violation of applicable State and City laws. 

D. Razuki III and Razuki IV: Razuki attempts to have Malan kidnapped to Mexico 
and murdered to acquire the $44,000,000 in cannabis assets, is arrested by the 
FBI, and Malan sues Razuki for trying to have him murdered. 

106. On or around November 15-16, 2018, the FBI arrested Razuki, Sylvia Gonzalez and 

Elizabeth Juarez for conspiring to kidnap and murder Malan because of Razuki II (“Razuki III”).14 

107. Razuki did not know that one of the individuals that he attempted to hire to murder Malan 

was an informant for the FBI. 

108. On or about August 7, 2019, Malan filed suit against, among others, Razuki, Gonzales, 

and Juarez for, inter alia, (i) interference with the exercise of his civil rights to engage in civil litigation 

(i.e., Razuki III) and (ii) intentional infliction of emotional distress related to their conspiracy to have 

him kidnapped and murdered (“Razuki IV”).15 

 
13 Razuki II, ROA 79 (Razuki Declaration) at 6:1-8 (“Because of [the Stonecrest Judgment], I was 
concerned with having my name on any title associated with a marijuana operation. This is why Malan 
would put his name on title for the LLCs related to our marijuana operations. I always assumed he would 
honor the oral agreement and [a] [s]ettlement [a]greement that would entitle me to 75% ownership of all 
the [p]artnership [a]ssets.”). 
14 United States v. Salam Razuki, No. 18MJ5915 (S.D. Cal. Nov. 19, 2018). 
15 Malan v. Razuki, et. al., San Diego Superior Court, Case No. 37-2019-00041260-CU-PO-CTL. 
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E. Summary of Razuki I-IV and the transfers of ownership of the Balboa CUP. 

109. Lake and Harcourt unlawfully converted Mr. Sherlock’s interest in the Sherlock Property 

via at least one forged document. Harcourt has refused to explain how he lawfully acquired Mr. 

Sherlock’s interests in the Balboa or Ramona CUPs.  Harcourt was in turn allegedly defrauded of the 

Balboa CUP by Razuki and Malan and filed suit (i.e., Razuki I).  Malan was then allegedly defrauding 

Razuki by not providing him his share of profits of his undisclosed interests in various cannabis assets, 

including the Balboa CUP, and Razuki filed suit (i.e., Razuki II).  Razuki then tried to have Malan 

murdered by hiring a hitman who was an informant for the FBI and was arrested by the FBI (i.e., Razuki 

III).  Malan then sued Razuki for causes of action arising from Razuki’s attempt to have him murdered 

to prevent him from continuing with their litigation over the $40,000,000 in cannabis assets (i.e., Razuki 

IV). 

 THE FEDERAL CUP 

A. Cotton and Geraci enter into an agreement to apply for a CUP at the Federal 
Property. 

110. Cotton is the owner-of-record of the Federal Property at which he operates 151 Farms. 

111.  Geraci has approximately 40 years of experience providing tax services and has been the 

owner-manager of Tax & Financial Center “T&F Center” since 2001. T&F Center provides sophisticated 

tax, financial and accounting services. 

112. In mid-2016, Geraci identified the Federal Property and began negotiating with Cotton 

for the purchase of the Federal Property because he believed it would qualify for a CUP. 

113. Austin, Bartell, and Schweitzer were hired by Geraci and responsible for preparing, 

submitting, and lobbying a CUP application with the City at the Federal Property that was submitted in 

the name of Geraci’s assistant, Berry (the “Berry CUP Application”). 

114. On October 31, 2016, Geraci presented Cotton with an Ownership Disclosure Form, a 

required component of the City’s CUP application. 

115. Geraci told Cotton that he needed Cotton to execute the form to show to his agents that 

he had access to the Federal Property as part of his due diligence in determining whether the property 

qualified for a CUP. 

116. Cotton executed the Ownership Disclosure Form. Attached hereto as Exhibit 3. 
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117. On October 31, 2016, Geraci had the Berry CUP Application filed with the City, which 

included the Ownership Disclosure Form and a Form DS-3032 General Application (the “General 

Application” and attached hereto as Exhibit 4. 

118. The Ownership Disclosure Statement required a list that “must include the names and 

addresses of all persons who have an interest in the property, recorded or otherwise, and state the type 

of interest.” 

119. The Berry CUP Application falsely states that Berry is the owner of the CUP being 

applied for; Geraci is not disclosed anywhere in the Berry CUP Application. 

120. The Berry CUP Application was filed without Cotton’s knowledge or consent. 

121. On November 2, 2016, Cotton and Geraci met at Geraci’s office and entered into an oral 

joint venture agreement whereby Cotton would sell the Federal Property to Geraci (the “JVA”). 

122. The material terms of the JVA were that Cotton would receive (i) $800,000, (ii) a 10% 

equity stake in the CUP, (iii) the greater of $10,000 a month or 10% of the net profits of the contemplated 

dispensary; and (iv) a $50,000 non-refundable deposit in the event the CUP application at the Federal 

Property was not approved.  Geraci also promised that his attorney, Austin, would promptly reduce the 

JVA to writing. 

123. The JVA was subject to a single condition precedent, the approval of a CUP application 

with the City at the Federal Property by Geraci. 

124. At their meeting at which the JVA was reached, Geraci had Cotton execute a three-

sentence document to memorialize Cotton’s receipt of $10,000 towards the total $50,000 non-refundable 

deposit (the “November Document”) and attached hereto as Exhibit 5. 

125. On November 2, 2016, after the parties reached the JVA and executed the November 

Document, the following email communications took place:  

(i)  At 3:11, Geraci emailed Cotton a copy of the November Document. 

(ii) At 6:55 PM, Cotton replied as follows: 
 
Hi Larry, [¶] Thank you for meeting today. Since we executed the Purchase Agreement in 
your office for the sale price of the property I just noticed the 10% equity position in the 
dispensary was not language added into that document. I just want to make sure that we're 
not missing that language in any final agreement as it is a factored element in my decision 
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to sell the property, I'll be fine if you would simply acknowledge that here in a reply. 

(the “Request for Confirmation.”) 

(iii) At 9:13 PM, Geraci replied: “No no problem at all” (the “Confirmation Email”).  Attached 

hereto as Exhibit 6 are these three email exchanges between Cotton and Geraci. 

126. On November 3, 2016, Geraci and Cotton spoke over the phone. 

127. Subsequently, for months, Cotton and Geraci communicated via email and texts regarding 

the JVA and issues regarding the approval of a CUP at the Federal Property. 

B. Cotton negotiates with Williams to sell the Federal Property. 

128. In or around January 2017, after Geraci had failed to reduce the JVA to writing, Cotton 

began to seek new partners to apply for the Federal CUP at the Federal Property in the event Geraci 

failed to reduce the JVA to writing. 

129. Cotton informed Williams about Geraci’s failure to reduce the JVA to writing. 

130. In or around February 2017, Williams and Cotton reached the material terms of an 

agreement for the sale of the Federal Property, subject to the JVA being terminated with Geraci. 

131. The material terms of the agreement were for William’s 50% purchase of the Federal 

Property and a 50% ownership interest in the Federal CUP if approved at the Federal Property for 

$2,500,000. 

132. On or around March 6, 2017, Williams spoke to Austin, his attorney, about his intent to 

enter into an agreement with Cotton. 

133. Austin told Williams that he could not enter into an agreement with Cotton because 

Geraci already had a final, written agreement for the purchase of the Federal Property. 

134. Williams, relying on Austin’s representation, believed that Cotton had executed a final 

written agreement with Geraci and was acting in bad-faith attempting to breach his agreement with 

Geraci to get better terms than those he had negotiated with Geraci and did not enter into an agreement 

with Cotton. 

C. Cotton terminates the JVA with Geraci for his failure to reduce the JVA to 
writing. 

135. On March 7, 2017, Geraci emailed Cotton a revised draft of a purchase agreement for the 

purchase of the Federal Property and in the cover email he states: “… the 10k a month might be difficult 



 

 

17 
COMPLAINT 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

to hit until the sixth month… can we do 5k, and on the seventh month start 10k?”. 

136. Geraci’s request to lower the monthly payment of $10,000 to $5,000 reflects the parties 

had an existing agreement that included a term of monthly $10,000 payments to Cotton from which 

Geraci was requesting an amendment, in accordance with the JVA. 

137. Also on or around March 7, 2017, Cotton discovered the Berry CUP Application was 

submitted on October 31, 2016, prior to his agreement with Geraci on November 2, 2016, and that the 

Berry CUP Application failed to disclose Geraci or Cotton and their respective ownership interests per 

the JVA. 

138. Thereafter, Cotton continued to demand that Geraci reduce their JVA to writing as Geraci 

had promised, which Geraci never did. 

139. Cotton did not know that Geraci had previously been sanctioned for unlicensed 

commercial cannabis activities and could therefore not lawfully own a CUP in his name. 

140. On March 21, 2017, after several requests for assurance that the JVA would be honored 

were ignored by Geraci, Cotton emailed Geraci, terminating the JVA for anticipatory breach and 

informed him that he would be entering into an agreement with a third party for the sale of the Federal 

Property. 

141. Thereafter, that same day, Cotton entered into a written joint venture agreement with 

Martin for the sale of the Federal Property. 

D. Geraci files Cotton I to interfere with the sale of the Federal Property and the 
acquisition of the Federal CUP by a non-Enterprise party. 

142. On March 22, 2017, Geraci’s attorneys from the law firm of Ferris & Britton served 

Cotton with Cotton I alleging the November Document was executed with the intent of being a final 

written contract for Geraci’s purchase of the Federal Property.  Ferris & Britton also served Cotton with 

a copy of a recorded lis pendens on the Federal Property (the “F&B Lis Pendens”). 

143. As a matter of law, Cotton I was filed without factual or legal probable cause because the 

November Document cannot be a lawful contract for at least two reasons: it lacks mutual assent and a 

lawful object. 
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E. McElfresh and FTB represent Cotton against Geraci in Cotton I, neither of 
whom disclose they have shared clients with Geraci and Austin, and take actions 
to sabotage Cotton’s case. 

144. On or around May 12, 2017, Cotton filed pro se a cross-complaint in Cotton I against 

Geraci and Berry with causes of action for: (i) quiet title, (ii) slander of title, (iii) fraud/fraudulent 

misrepresentation, (iv) fraud in the inducement, (v) breach of contract, (vi) breach of oral contract, (vii) 

breach of implied contract, (viii) breach of the implied covenant of good faith and fair dealing, (iv) 

trespass, (x) conspiracy, and (xi) declaratory and injunctive relief (the “Cotton I XC”). 

145. The basis of the Cotton I XC is that Cotton and Geraci reached the JVA and Geraci was 

seeking to prevent the sale to Martin by misrepresenting the November Document, a receipt, as a contract 

for the purchase of the Federal Property. 

146. Cotton’s cause of action for breach of oral contract materially stated as follows (emphasis 

added): 
 
The agreement reached on November 2nd, 2016 is a valid and binding oral agreement 
between Cotton and Geraci. 
 
Geraci has breached the agreement by, among other actions described herein, alleging the 
written November [Document] is the final and entire agreement for the Property. 

147. Cotton’s cause of action against Geraci and Berry for conspiracy materially alleged as 

follows (emphasis added): 
 
Berry submitted the [Berry Application] in her name on behalf of Geraci because Geraci 
has been a named defendant in numerous lawsuits brought by the City of San Diego against 
him for the operation and management of unlicensed, unlawful and illegal marijuana 
dispensaries. These lawsuits would ruin Geraci's ability to obtain a CUP himself. 

148. Subsequent to filing the Cotton I XC, Cotton acquired a litigation investor, Hurtado. 

149. In or around April 2017, Hurtado consulted with attorney McElfresh to represent Cotton 

and she agreed to represent Cotton. 

150. As Hurtado was acting as an agent of Cotton, an attorney-client relationship was 
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established.16 

151. On or around April 13, 2017, McElfresh emailed Hurtado that “upon further reflection” 

that she did “not have the bandwidth” to represent Cotton and referred Hurtado to Demian of FTB. 

152. Demian, a partner, and Adam Witt, an associate, of FTB were engaged and represented 

Cotton in Cotton I. 

153. In engaging FTB, FTB was provided the communications between Geraci and Cotton. 

154. FTB represented they knew that Martin, Hurtado and others had interests in the Federal 

Property and the Federal CUP and were third-party beneficiaries of FTB’s services provided to Cotton. 

155. On or around June 30, 2017, Demian and Witt substituted in as counsel for Cotton and 

filed an amended cross-complaint in Cotton I (the “Cotton I FAXC”). 

156. The Cotton I FAXC removed Cotton’s allegations that it is unlawful for Geraci to own a 

CUP because he had been sanctioned for unlicensed commercial cannabis operations. 

157. The Cotton I FAXC reduced and revised Cotton’s causes of action from 11 to 7 as follows: 

(i) breach of contract; (ii) intentional misrepresentation; (iii) negligent misrepresentation; (iv) false 

promise; (v) intentional interference with prospective economic relations; (vi) negligent interference 

with prospective economic relations; and (vii) declaratory relief. 

158. FTB’s amendments from Cotton’s Cotton I CX to their Cotton I FAXC were without 

factual or legal justification given the facts known to them. 

159. The unjustified amendments include: 

(i) Removing Cotton’s cause of action for breach of an oral contract; 

(ii) Removing Cotton’s cause of action for fraud; 

(iii) Removing Cotton’s cause of action for conspiracy against Geraci and Berry; and 

(iv) Removing Berry from all causes of action except the seventh for declaratory relief.  

160. Demian represented to Cotton the amendments were just and proper and in Cotton’s best 
 

16 See Miller v. Metzinger (1979) 91 Cal.App.3d 31, 39-40 (“As our Supreme Court said in Perkins v. 
West Coast Lumber Co. (1900) 129 Cal. 427, 429 [62 P. 57]: ‘When a party seeking legal advice consults 
an attorney at law and secures that advice, the relation of attorney and client is established prima facie.’ 
[….]  In Westinghouse Elec. Corp. v. Kerr-McGee Corp. (7th Cir. 1978) 580 F.2d 1311, 1319, the court 
said: ‘The fiduciary relationship existing between lawyer and client extends to preliminary consultation 
by a prospective client with a view to retention of the lawyer, although actual employment does not 
result.’”). 
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interest.  

161. Cotton relied on Demian’s representations as Demian was his attorney who he believed 

was acting in his best interest. 

162. Subsequent to FTB filing the Cotton I XC, FTB was informed that Martin is a high net 

worth individual who was prepared to hire independent counsel if he was named as a party in Cotton I.  

163. On or about August 25, 2017, FTB filed a second amended cross-complaint for Cotton 

(the “Cotton I SAXC”).  This time, FTB removed the causes of action for intentional and negligent 

interference with prospective economic relations for the sale to Martin.  

164. Martin was an indispensable party to the action as the purchaser of the Federal Property 

and was required to be named in Cotton I. 

165. On or about November 3, 2017, Judge Wohlfeil held a hearing on Geraci’s demurrer to 

Cotton’s Cotton I SAXC at which Demian argued that Cotton had not reached a final agreement with 

Geraci, but rather that Geraci and Cotton had reached “an agreement to agree.”  

166. Demian’s argument on behalf of Cotton contradicts Cotton’s factual allegations in his 

Cotton I XC that the “agreement reached on November 2, 2016 is a valid and binding oral agreement,” 

and fails to state a cause of action against Geraci because “an agreement to agree” in the future is not a 

lawful, enforceable agreement.17 

167. In or around November 2017, at a meeting at FTB’s office, Witt, while waiting for 

Demian, told Cotton that he had just overheard Demian talking with another partner at FTB and that 

FTB had shared clients with Geraci or Geraci’s T&F Center. 

168. Demian had never disclosed that Geraci or his company had shared clients with FTB. 

169. In December 2017, during the course of his representation, Demian attempted to have 

Cotton execute a supporting declaration to argue in an ex parte application before the Cotton I court that 

Geraci was acting as Cotton’s agent when Geraci had Berry submit the Berry Application to the City in 

her name without disclosing Geraci or Cotton’s ownership interest. 

 
17 “It is Hornbook law that an agreement to make an agreement is nugatory, and that this is true of 
material terms of any contract.” Roberts v. Adams (1958) 164 Cal. App. 2d 312, 314. “[N]either law nor 
equity provides a remedy for a breach of an agreement to agree in the future.” Id. at 316 (quotation 
omitted). 
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170. Specifically, Demian wanted Cotton to admit that: “Cotton and Plaintiff/Cross-defendant 

Geraci reached an agreement regarding the sale of the Property in or around November 2016 (‘November 

Agreement’) which included, among other things, an agreement for Geraci to pursue the [Federal] 

CUP on Cotton’s behalf.” 

171. FTB has no factual or legal justification to have Cotton make this argument. 

172. FTB’s argument was contradicted by the pleadings submitted by Cotton and every 

communication provided by Cotton to them. 

173. Had Cotton executed the declaration and admitted that he, Cotton, and not Geraci, was 

the true applicant of the Berry CUP Application, Cotton’s allegations of illegality against Geraci would 

fail to state a claim and Cotton would be the party strictly liable for violating State and City disclosure 

laws for using a proxy that failed to name him as the true and beneficial owner of the CUP applied for.18  

174. On or around December 7, 2017, at a hearing before Judge Wohlfeil regarding the validity 

of the November Document being a contract, Demian failed to raise the Confirmation Email as evidence 

that the parties did not mutually assent to the November Document being a contract, or even raise the 

concept of mutual assent or illegality. 

175. That same day, Cotton fired Demian or Demian quit because of Demian’s failure to raise 

the issue of mutual assent before Judge Wohlfeil. 

176. Later that day, when confronted by Cotton, Demian admitted he had failed to raise the 

issue of mutual assent or the Confirmation Email as evidence that Cotton and Geraci had not mutually 

assented to the November Document being a contract and stated it was because he had a “bad day.” 

177. At that point in time, Cotton did not know that McElfresh, who referred Hurtado to 

Demian, had shared clients with Austin and that she also worked for Razuki.  Nor did Cotton understand 

the gravity of an attorney who fails to disclose conflicts of interests between clients. 

F. Geraci and F&B collude to create and present fabricated evidence – the 
Disavowment Allegation - to the Cotton I court to overcome filing a lawsuit 
without probable cause because F&B relied on outdated case law. 

178. From the filing  of  the  Cotton I  complaint  in  March  2017  until  April  2018, Geraci’s 

pleadings, motion practice and judicial and evidentiary admissions argued that the statute of frauds and 

 
18 SDMC § 121.0311 (violations of the SDMC are strict liability offenses). 
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the parol evidence rule barred admission of the Request for Confirmation, the Confirmation Email and 

other parol evidence as evidence that the parties did not mutually assent to the November Document 

being a purchase contract for the Federal Property. 

179. For example, in Geraci’s reply to his demurrer of the Cotton I SACX:   

Cotton alleges, based on extrinsic evidence, that the actual agreement between the parties 
contains material terms and conditions in addition to those in the [November Document] 
as well as a term (a $50,000  deposit  rather  than  the  $10,000  deposit  stated  in  the  
[November Document] that expressly conflicts with a term of the [November Document]. 
However, such a claim cannot stand as extrinsic evidence cannot be employed to prove an 
agreement at odds with the terms of the written memorandum. 

180. On April 4, 2018, Cotton, via a specially appearing attorney, filed a motion to expunge 

the F&B Lis Pendens (the “Lis Pendens Motion”).  The Lis Pendens Motion argued for the first time in 

Cotton I that, pursuant to Riverisland,19 Geraci could not use the parol evidence rule as a shield to bar 

parol evidence as proof that the parties executed the November Document as a receipt and that Geraci 

was fraudulently representing it as a contract. 

181. The Lis Pendens Motion was a de facto motion for summary judgment as a finding that 

the November Document is not a contract as a matter of law for lacking mutual assent would have meant 

that the Cotton I complaint, premised on the allegation that the November Document is a contract, was 

filed without probable cause. 

182. On April 9, 2018, Geraci executed a declaration in support of his opposition to the Lis 

Pendens Motion. Attached hereto as Exhibit 7 and fully incorporated herein by this reference.  

183. In his declaration, Geraci alleged for the first time that (i) Geraci did not read the entire 

 
19 On January 14, 2013, the California Supreme Court overruled a longstanding precedent regarding the 
fraud exception to the parol evidence rule. In the 1935 case, Bank of America Etc. Assn. v. Pendergrass 
(“Pendergrass”) 4 Cal.2d  258,  the  California  Supreme  Court  declared  inadmissible  evidence  of  
promissory  fraud—a  promise  made  without  the  intent  to  perform—made prior to and inconsistent 
with the subsequent written agreement. The court’s unanimous decision in Riverisland Cold Storage, 
Inc. v. Fresno-Madera Production Credit Association (“Riverisland”) (2013) 55 Cal.4th 1169, overruled 
Pendergrass and declared that the parol evidence rule does not bar evidence of promissory fraud that 
contradicts the terms of a writing. Id. at 1182 (“[I]t was never intended that the parol evidence rule 
should be used as a shield to prevent the proof of fraud.”) (quotation omitted, emphasis added); see IIG 
Wireless, Inc. v. Yi (2018) 22 Cal.App.5th 630, 641 (“[U]nder Pendergrass, external evidence of 
promises inconsistent with the express terms of a written contract were not admissible, even to 
establish fraud.”) (emphasis added). 
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Request for Confirmation before sending the Confirmation Email; (ii) Geraci called Cotton on November 

3, 2016 and told him that he did not intend to send the Confirmation Email; (iii) Cotton orally agreed 

that the Request for Confirmation was sent as an attempt to acquire a 10% equity position in the CUP 

that the parties had not bargained-for and Cotton stated “well, you don’t get what you don’t ask for”; 

and (iv) Cotton orally agreed he was not entitled to a 10% equity interest in the CUP that is established 

by his Request for Confirmation and Geraci’s Confirmation Email (the “Disavowment Allegation”). 

184. The sole evidence that Geraci provided of the Disavowment Allegation were his phone 

records reflecting that Geraci and Cotton spoke on November 3, 2016. 

185. The Cotton I court denied the Lis Pendens Motion finding the November Document 

appeared to be a contract without addressing the parol evidence and the issue of mutual assent. 

186. Subsequent to the hearing, Cotton emailed Weinstein accusing him of fabricating the 

Disavowment Allegation, to which Weinstein responded as follows: 
 
First, our view is that the statute of frauds bars the [Confirmation Email] because it is parol 
evidence that is being offered to explicitly contradict the terms of the [November 
Document]. Mr. Geraci does not contend that his call to Mr. Cotton on November 3, 2016, 
resulted in an oral agreement between them that Mr. Cotton was not entitled to a 10% 
equity position. Rather, Mr. Geraci’s position is that there was never an oral agreement 
between them that Mr. Cotton would receive a 10% equity position. Even assuming for the 
sake of argument that the [Confirmation Email] is not barred by the parol evidence rule 
and admissible, the telephone call the next day is parol evidence that Mr. Geraci never 
agreed to a 10% equity position and, therefore, it is consistent with the [November 
Document] and not barred by the statute of frauds. 

187. First, the statute of frauds does not apply to the JVA.20  

188. Second, pursuant to Riverisland, parol evidence is not barred to prove fraud. 

189. Third, under California law as explained in Stewart v. Preston Pipeline Inc., even 

assuming that Geraci’s allegation of mistakenly sending the Confirmation Email were true, Geraci may 

not avoid the legal impact of sending the Confirmation Email on the ground that he failed to read the 

 
20 Bank of California v. Connolly (1973) 36 Cal.App.3d 350, 374 (“[A]n oral joint venture agreement 
concerning real property is not subject to the statute of frauds even though the real property was owned 
by one of the joint venturers.”). 
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Request for Confirmation before signing it.21 

190. Thus, even setting aside the illegality of Geraci’s sanctions, there is no factual or legal 

probable cause for the filing of Cotton I. 

G. Austin attempts to avoid service of process to allege she is not aware of the Geraci 
Judgments. 

191. On August 8, 2018, Cotton appealed from the order denying the Lis Pendens Motion 

seeking to expunge the F&B Lis Pendens, which referenced the Geraci Judgments and the illegality of 

Geraci’s ownership of a CUP. 

192. On August 27, 2018, Cotton’s then counsel and paralegal served Austin personally and 

as counsel for Magagna. Attached hereto as Exhibit 8 are the proofs of service describing Austin’s 

actions attempting to avoid service and fully incorporated by this reference. 

193. During discovery, Geraci asserted the attorney-client privilege as to communications 

between him and Austin. 

H. The Cotton I trial and the Motion for New Trial. 

194. In the years leading up to the trial of Cotton I, Cotton took numerous actions to seek to 

prevent Geraci from being able to process the Berry CUP Application at the Federal Property. 

195. Cotton’s actions included preventing Geraci from accessing the Federal Property for 

actions required to process the Berry CUP Application. 

196. Cotton took such actions because in order for Geraci to limit his liability for filing Cotton 

I, Geraci needed to make it impossible for Cotton or any other party to acquire a CUP at the Federal 

Property.  Thus, Geraci’s consequential damages once his illegal actions are exposed, would not include 

the value of a CUP issued at the Federal property and such would limit his liability by millions of dollars 

 
21 “It is well established, in the absence of fraud, overreaching or excusable neglect, that one who signs 
an instrument may not avoid the impact of its terms on the ground that he failed to read the instrument 
before signing it. [¶] Plaintiff has cited no California cases (and we are aware of none) that stand for the 
extreme proposition that a party who fails to read a contract but nonetheless objectively manifests his 
assent by signing it—absent fraud or knowledge by the other contracting party of the alleged mistake—
may later rescind the agreement on the basis that he did not agree to its terms. To the contrary, California 
authorities demonstrate that a contracting party is not entitled to relief from his or her alleged unilateral 
mistake under such circumstances.” Stewart v. Preston Pipeline Inc., 134 Cal. App. 4th 1565, 1588-89 
(citations and quotations omitted). 
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and also serve to prevent third parties from seeking to help Cotton finance his litigation against Geraci. 

197. Austin, Berry, Bartell, and Schweizer testified on Geraci’s behalf at the trial of Cotton I.  

198. At the trial of Cotton I, Judge Wohlfeil found that the CUP application would have been 

approved at the Federal Property but-for what he believed to be Cotton’s unlawful interference with the 

processing of the application with the City: “I think, that it’s more probable than not that a CUP had 

been issued and the dispensary opened…” 

199. At the Cotton I trial, Austin testified: (i) she was not aware of the Geraci Judgments; (ii) 

she does not know why, or cannot remember why, Geraci used Berry as an agent for the Berry CUP 

Application; and (iii) when presented with the Ownership Disclosure Statement, Austin was asked: “after 

reading that, why [did] it seem unnecessary to list Mr. Geraci?”  Austin responded: “I don’t know that it 

- - it was unnecessary or necessary. We just didn’t do it.” 

200. At the trial of Cotton I, Berry’s testimony alleged that while Geraci was not disclosed 

because he was an Enrolled Agent for the IRS, she was not aware that the City’s CUP application forms 

required Geraci to be disclosed because she did not read them. Specifically, Berry testified: “I simply 

signed this. It was filled out by our team and I signed it.  Trusting Mr. Geraci and the team.” 

201. During trial, Cotton moved for a directed verdict arguing BPC § 20657 et seq. bars 

Geraci’s ownership of a CUP, which was summarily denied. 

202. The Cotton I judgment found, inter alia, that Geraci “is not barred by law pursuant to 

California Business and Professions Code, Division 10 (Cannabis), Chapter 5 (Licensing), § 26057 

(Denial of Application) from owning a Marijuana Outlet conditional use permit issued by the City of 

San Diego.” 

203. The $260,109.28 in damages awarded Geraci included legal fees for McElfresh’s 

representation of Geraci in advancing the interests of the Berry CUP Application before the City. 

204. After trial, Cotton filed a motion for new trial again arguing, inter alia, the illegality of 

the Proxy Practice, which Judge Wohlfeil denied finding the defense of illegality had been waived. 

 THE MAGAGNA CUP APPLICATION WAS FILED TO PREVENT THE APPROVAL OF THE BERRY 
CUP APPLICATION AND LIMIT GERACI AND HIS COCONSPIRATORS LIABILITY ONCE THEIR 
UNLAWFUL ACTIONS WERE EXPOSED. 

205. On or about March 14, 2018, Magagna submitted an application for a CUP at 6220 
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Federal Blvd. that is located within 1,000 feet of the Federal Property (the “Magagna CUP Application”). 

206. Prior to then, Williams had engaged Schweitzer on several CUP applications and was 

actively working with him on CUP applications at other real properties. 

207. In or around November 2018, Schweitzer told Williams that the Magagna CUP 

Application would be approved and that he would have an ownership interest in the Federal CUP. 

208. On or about October 18, 2018, the Magagna CUP Application was approved by the City. 

209. Schweitzer is not listed as a party with an ownership interest in the Magagna CUP 

Application. 

 DURING THE COURSE OF THE COTTON I LITIGATION, GERACI AND HIS AGENTS UNDERTOOK 
ACTS AND THREATS OF VIOLENCE AGAINST COTTON AND THIRD PARTIES SEEKING TO COERCE 
COTTON TO CEASE THE COTTON I LITIGATION.  

A. Eulenthius Duane Alexander and Logan Stellmacher threaten Cotton on behalf 
of Geraci. 

210. On or about February 3, 2018, Alexander and Stellmacher and a third-party went to the 

Federal Property purportedly to discuss business opportunities with Cotton. 

211. However, when they arrived at the Federal Property, they only wanted to discuss the 

Cotton I litigation. 

212. They made an offer to purchase the Federal Property stating they had reached an 

agreement with Geraci to take over the Berry CUP Application, offering to beat Martin’s purchase price 

of $2,500,000, and promising Cotton a long-term job at the contemplated dispensary if Cotton could 

settle his litigation with Geraci.  

213. Cotton declined, noting he was contractually unable to settle the litigation with Geraci in 

a manner that left Geraci the Federal Property because of his agreement with Martin. 

214. Thereafter, Alexander and Stellmacher engaged in direct and indirect threats seeking to 

coerce Cotton to settle with Geraci. 

215. Alexander made it a point to highlight that Geraci was a politically influential individual 

with the City and that the Berry CUP Application being approved was already a “done deal” for Geraci. 

216. Stellmacher then directly threatened Cotton, stating that (i) Geraci’s influence with the 

City extended to having the ability to have the San Diego Police Department raid the Federal Property 
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and have Cotton arrested on fabricated charges and planted drugs and (ii) Geraci could have dangerous 

individuals visit the Federal Property implying they would cause bodily harm to Cotton. 

217. Cotton refused the offer. 

218. Thereafter, on numerous occasions, Stellmacher harassed Cotton. 

219. On or about February 8, 2019, Stellmacher became aware that Cotton intended to file a 

federal lawsuit and describe Stellmacher’s threats, and he went to the Federal Property and pleaded with 

Cotton to not name him as he had been arrested in Texas and was out on bail for illegally transporting 

cannabis. 

B. Magagna attempts to bribe and threatens Young to prevent her from providing 
testimony against Geraci and his agents. 

220. On or around October 2, 2017, Young visited the Federal Property and took a tour of 151 

Farms. Young went to the Federal Property because she had heard about the property qualifying for a 

CUP and was looking for an investment opportunity.  

221. Young was informed about the Cotton I litigation and was given a proposal to invest in 

the litigation as a means of acquiring an ownership interest in the Federal CUP. 

222. Young had or did engage Bartell who worked on another CUP application at a different 

property. 

223. Young spoke to her cannabis attorney, Shapiro, about the potential investment who told 

her that she should speak to Bartell. 

224. Bartell told her not to invest in the Cotton I litigation because he “owned” the Berry CUP 

Application and he was getting it denied with the City because “everyone hates Darryl” (the “Bartell 

Statement”). 

225. Young did not invest in the Cotton I litigation. 

226. Young was not aware that at the same time the Bartell Statement was made, Geraci was 

arguing before Judge Wohlfeil in Cotton I that Geraci was using his best efforts to have the Berry CUP 

Application approved, including through the political lobbying efforts of Bartell. 

227. On or around May 27, 2018, Young met with Cotton and others to discuss a secured loan 

instead of litigation financing. 

228. At the meeting, Young was informed by Cotton that he believed that Magagna was a co-
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conspirator of Geraci who was seeking to help Geraci mitigate his damages by having the Magagna CUP 

Application approved. 

229. Young recognized Magagna and told Cotton that Shapiro was also Magagna’s attorney 

and about the Bartell Statement. 

230. However, Young stated her belief that Magagna was not a bad-faith actor and called him 

to speak about what was happening. 

231. Young met with Magagna and explained Cotton’s belief that he was a coconspirator of 

Geraci. To her surprise, Magagna did not deny the allegations, instead, he asked her to change her 

statements and offered her a bribe for doing so. Young refused.  

232. Despite her refusal, Magagna repeatedly requested that Young communicate with Cotton 

and tell him that she had “dreamed” the Bartell Statement. 

233. Young continued to refuse and Magagna became increasingly physically and vocally 

aggressive with his demands until they parted, demanding Young not say anything about their 

conversation and to “keep him out of it.” 

C. Nguyen, Young’s attorney, promises and fails to provide Young’s testimony. 

234. Nguyen and Austin both attended law school together at Thomas Jefferson School of Law 

in San Diego, California, and were both admitted to the California Bar in December 2006. 

235. On January 1, 2019, Cotton subpoenaed Young to be deposed on January 18, 2019.  

236. On January 16, 2019, Nguyen, representing Young, unilaterally cancelled the deposition 

of Young. 

237. On January 21, 2019, Nguyen promised to provide Young’s sworn testimony confirming, 

inter alia, the Bartell Statement and Magagna’s attempts at bribing and threatening her.  

238. On June 12, 2019, after having been put off for months by Nguyen, counsel for Cotton 

emailed Nguyen demanding she provide Young’s promised testimony, to which Nguyen never 

responded. 

239. On June 30, 2019, the day before the start of trial in Cotton I, Flores spoke with Young 

who said she had moved out of the City, could not be served, would not testify, and did not want anything 

to do with Cotton or Cotton I.  
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240. In January 2020, Flores spoke with Young and informed her that by failing to provide her 

promised testimony that he believed she was a coconspirator of Geraci and he intended to file suit against 

her. 

241. Young broke down and said she had done nothing illegal and that it was Nguyen who had 

unilaterally decided not to provide her testimony after Young had already agreed to provide it. 

242. Young stated that (i) Nguyen was referred to her by Shapiro, (ii) Shapiro paid Young’s 

legal fees to Nguyen, (iii) Nguyen – in an email – told her that it was OK to “ignore” their obligation to 

provide Young’s testimony because “it was too late for Cotton to do anything about it.” 

243. Thereafter, Young, having learned that Cotton intended to sue her for her failure to 

provide her promised testimony, emailed Cotton the email from Nguyen stating it was “too late” for 

Cotton to do anything about subpoenaing her for trial at Cotton I.  Attached hereto at Exhibit 10 is a true 

and correct copy of that email.  

D. Gash offers Young a job in Palm Springs, CA that prevents Cotton from 
subpoenaing Young for trial. 

244. The job that Young received that was the catalyst for her moving out of the City, and 

being unable to be located to be served again for trial, was as a manager at a dispensary called Southern 

California Organic Treatment (SCOT) in Palm Springs, CA. 

245. Public records reveal that Austin has or is counsel for SCOT. 

246. Dave Gash and James Yamashita are, respectively, the CEO and CFO of SCOT. 

247. Public records reveal that Gash (i) was sanctioned for unlicensed cannabis activities along 

with Ramistella and Yamashita; and (ii) was the property manager at the Balboa Property at which the 

Balboa CUP was issued. 

248. Ramistella was a co-defendant and sanctioned with Geraci in the TreeClub Judgement 

for unlicensed commercial cannabis activities. 

249. Based on the relationships between the parties, Plaintiffs believe and allege that the job 

offer to Young by Gash was made and intended to prevent Cotton from being able to locate and subpoena 

Young to testify at the trial of Cotton I. 

E. Shawn Miller threatens Hurtado to coerce him to have Cotton settle the Cotton 
I litigation. 
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250. “Following a jury trial, defendant Shawn Joseph Miller was found guilty on two counts 

of committing wire fraud, in violation of 18 U.S.C.§ 1343, two counts of money laundering, in violation 

of 18 U.S.C.§ 1957, and one count of witness tampering, in violation of 18 U.S.C.§ 1512(b)(3).”  U.S. 

v. Miller, 531 F.3d 340, 342 (6th Cir. 2008). 

251. At a pretrial hearing, Miller’s own attorney, fearing for his safety, requested that he be 

relieved as counsel for Miller due to his violent nature.22 

252. Subsequent to being released, Miller began working as a contract paralegal in the City. 

253. In or around January 2018, Hurtado attempted to hire Miller as a contract paralegal for 

Cotton and his then counsel. 

254. When Hurtado met Miller, he explained the Cotton I litigation and that Geraci was a 

“mafia like figure.” Further that he was not a party to and did not want to be involved in the litigation 

because of the evidence of violence by Geraci and that he was concerned for the safety of his family and 

he needed to do what was in their “best interest.” 

255. Thereafter, Miller stated that he knew Geraci. 

256. Hurtado told him it would be a conflict of interest to hire Miller and requested Miller not 

inform Geraci about him. Miller agreed. 

257. That same night, at approximately 10:00 p.m., Miller called Hurtado requesting that 

Hurtado use his influence with Cotton to persuade him to settle with Geraci because Geraci is really “not 

a bad guy” and that it would be in Hurtado’s “best interest,” which was a direct reference to their earlier 

conversation and Hurtado’s concerns for the safety of his family. 

258. The parties argued during which Hurtado accused Miller of threatening him on behalf of 

Geraci and hung up on Miller. 

259. Thereafter, Miller repeatedly called, texted and harassed Hurtado under the guise of 

seeking to collect payment for work that he alleges he performed at Hurtado’s request.  

260. In Cotton I, Geraci responded to a special interrogatory as follows: 
 

 
22 Miller, 531 F.3d 343 (Miller’s attorney: “The Defendant and I just had a meeting, which deteriorated 
to a very violent nature…. I was hoping while he sat in jail he would come to his senses but obviously 
has not. He is hostile to me. I cannot under the ethical situation even sit at the same trial table with him. 
So I have all the evidence here that he needs. I can give it to him and let him represent himself.”).   



 

 

31 
COMPLAINT 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

SPECIAL INTERROGATORY NO. 35: 
Have YOU or YOUR AGENTS requested that Shawn Miller contact Joe Hurtado 
regarding any matter related to this litigation? 
 
RESPONSE TO SPECIAL INTERROGATORY NO. 35 
Not that I am aware.  Moreover, I have never requested or authorized any person to do so.  

261. Geraci’s response allows for the possibility that if phone records and other evidence prove 

that Miller threatened and harassed Hurtado under the pretext of seeking to collect a debt, that Miller did 

so on behalf of Geraci but without Geraci’s knowledge or consent. 

 THE LEMON GROVE CUP: AUSTIN INTERFERES WITH WILLIAMS ACQUISITION OF THE LEMON 
GROVE PROPERTY. 

262. Williams first retained Austin to be his attorney for cannabis related matters in or around 

February 2017. 

263. In or around March 2017, Williams discussed with Austin his intent to purchase the 

Lemon Grove Property. 

264. Austin represented to Williams that the Lemon Grove Property did not qualify for a CUP 

and that he should not purchase the Lemon Grove Property. 

265. Subsequently, the Lemon Grove CUP was issued at the Lemon Grove Property. 

266. The parties who acquired the Lemon Grove CUP at the Lemon Grove Property were 

represented by McElfresh. 

267. Austin’s representation to Williams that the Lemon Grove Property did not qualify for a 

CUP was false. 

ADDITIONAL FACTUAL ALLEGATIONS AND CAUSES OF ACTION 

FIRST CAUSE OF ACTION – CONSPIRACY TO MONOPOLIZE IN VIOLATION OF THE CARTWRIGHT ACT 

(BUS. & PROF. CODE § 16700 et seq.) 

(Plaintiffs v. Defendants) 

268. Plaintiffs reallege and incorporate herein by reference the allegations in the preceding 

paragraphs. 

269. “The purpose of the Cartwright Act is to protect and foster competition by preventing 

combinations and conspiracies which unreasonably restrain trade.” Morrison v. Viacom, Inc., 52 Cal. 

App. 4th 1514, 1524 (1997).  The Cartwright Act prohibits trusts, which it defines as “combination[s] of 



 

 

32 
COMPLAINT 

 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

capital, skill, or acts by two or more persons” for certain enumerated purposes, including “[t]o create or 

carry out restrictions in trade or commerce.” BPC § 16720(a).  A conspiracy to monopolize is within the 

Cartwright Act’s definition of a trust as “a combination of capital, skill, or acts by two or more persons” 

to restrain trade. BPC § 16720.  The California Supreme Court has emphasized that “agreements to 

establish or maintain a monopoly are restraints of trade made unlawful by the Cartwright Act.” In re 

Cipro Cases I & II, 61 Cal. 4th 116, 148 (2015). 

270. Defendants designed, implemented and/or ratified a combination and conspiracy with the 

specific intent to prevent competition and/or create a monopoly in the cannabis market in the City and 

County of San Diego in violation of the Cartwright Act. 

271. Defendants committed overt acts and engaged in concerted action in furtherance of their 

combination and conspiracy to restrain trade and monopolize, as described above, including but not 

limited to unlawfully applying for or acquiring CUPs through the use of proxies and/or forged 

documents, sham litigation,23 and acts and threats of violence against competitors and/or parties who 

could threaten or expose their illegal actions in furtherance of the conspiracy. 

272. As a direct and legal result of the unlawful actions of defendants, and each of them, 

Plaintiffs were injured in their business and/or property, all of which injuries have caused and continue 

to cause Plaintiffs’ damage.  Pursuant to BPC §16750(a), Plaintiffs are entitled to recover three (3) times 

the damages sustained by them, according to proof.  

SECOND CAUSE OF ACTION– CONVERSION 

(Mrs. Sherlock, T.S., and S.S. v. Lake and Harcourt) 

273. Plaintiffs reallege and incorporate herein by reference the allegations in the preceding 

paragraphs. 

274. The Sherlock Family had ownership interests in the Sherlock Property upon the death of 

Mr. Sherlock as his heirs. 

275. After the death of Mr. Sherlock, Lake and Harcourt converted the Sherlock Property 

 
23 The Noerr-Pennington doctrine and sham exception apply to the Cartwright Act. See Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 320–322 (defendants’ actions aimed at influencing city were protected from 
Cartwright Act claim by Noerr-Pennington doctrine); Hi-Top Steel Corp. v. Lehrer, 24 Cal. App. 4th 
570, 579 (1994) (“we hold the sham exception to the Noerr-Pennington doctrine is applicable in 
California.”). 
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through documents that contained Mr. Sherlock’s forged signature, including the Dissolution Form. 

276. The Sherlock Family has been damaged in an amount to be proven at trial according to 

proof. 

THIRD CAUSE OF ACTION – CIVIL CONSPIRACY 

(Mrs. Sherlock, T.S., and S.S. v. Lake and Harcourt) 

277. Plaintiffs reallege and incorporate herein by reference the allegations in the preceding 

paragraphs. 

278. Lake and Harcourt conspired to convert the Sherlock Family’s interest in the Sherlock 

Property after the death of Mr. Sherlock through forged documents, including the Dissolution Form, as 

well as to conceal from them their causes of action to seek judicial redress for same.24 

279. Shortly after Mr. Sherlock passed away, Lake knowingly and falsely represented to Mrs. 

Sherlock that Mr. Sherlock never acquired interests in the Balboa or Ramona CUPs. 

280. Mrs. Sherlock trusted and relied on Lake’s representations as he is her brother-in-law and 

was Mr. Sherlock’s business partner. 

281. Lake also falsely stated that he was the purchaser of the Balboa Property. 

282. Mr. Sherlock’s interest in the Balboa Property via his interest in LERE was converted by 

Harcourt when he transferred Balboa Property from LERE to Lake. 

283. In or around March 2020, when Mrs. Sherlock confronted Lake with a handwriting expert 

report concluding that Mr. Sherlock’s signature was forged on the Dissolution Form, Lake admitted to 

Mrs. Sherlock that he had converted the Mr. Sherlock’s interest in the Balboa and Ramona CUPs after 

Mr. Sherlock’s death. 

284. As detailed above, Lake’s reasoning for depriving the Sherlock Family of their interests 

in the Ramona and Balboa CUPs included that Mr. Sherlock’s contributions were “worthless,” the 

Sherlock Family was not entitled to any compensation, and there was nothing Mrs. Sherlock could do 

about it because she lacked the financial resources to vindicate her rights. 

285. Lake’s statements to Mrs. Sherlock in or around February 2020, alleging Mr. Sherlock 

was in an extremely emotional state and executed the Dissolution Form, contradict his statements to 
 

24 See Ramey v. General Petroleum Corp. (1959) 173 Cal. App. 2d 386, 403 (conspiracy to conceal and 
defeat plaintiff’s common law action for damages). 
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investigative officers after the death of Mr. Sherlock in December 2015, were fabricated, and intended 

to cover-up his unlawful role in the sale of the Sherlock Property.  

286. Harcourt’s repeated refusal to explain how he purchased Mr. Sherlock’s interests in the 

CUPs, but his communication of affirmative defenses in anticipation of litigation, evidence his knowing 

unlawful role in purchasing Mr. Sherlock’s interests in the Balboa and Ramona CUPs. 

287. In doing the things herein alleged, Lake and Harcourt acted purposefully with malice and 

oppression to deprive the Sherlock Family their rights to the Sherlock Property and prevent them from 

seeking judicial redress for same.  Lake and Harcourt’s actions thereby warrant an assessment of punitive 

damages in an amount appropriate to punish them and deter others from engaging in similar misconduct 

pursuant to Civ. Code § 3294(c). 

FOURTH CAUSE OF ACTION – DECEIT AND FRAUD  

(Williams v. Austin) 

288. Plaintiffs reallege and incorporate herein by reference the allegations in the preceding 

paragraphs. 

289. As detailed above, in or around February 2017, Williams reached the material terms of 

an agreement with Cotton to enter into a joint venture to apply for a CUP at the Federal Property and 

operate a cannabis dispensary; subject to Geraci failing to reduce the JVA to writing. 

290. On or around March 6, 2017, Williams spoke to Austin about the agreement reached with 

Cotton. 

291. Austin told Williams that he could not enter into an agreement with Cotton because 

Geraci already had a final, written lawful agreement for the purchase of the Federal Property. 

292. Austin knew the November Document was not executed with the intent it be a contract 

and that the agreement between Cotton and Geraci was illegal, therefore her statement was false. 

293. Austin knowing the statement was false intended for Williams to rely on her 

representation. 

294. Williams relied on Austin’s representations because she was his attorney and he believed 

her fiduciary duty to him would prevent her from making false representations. 

295. As a result Williams did not enter into an agreement with Cotton. 
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296. But-for Austin’s misrepresentation, Williams would have entered into an agreement with 

Cotton and applied for a CUP at the Federal Property no later than March 2017, when Cotton terminated 

the JVA with Geraci for Geraci’s failure to reduce the JVA to writing. 

297. The Magagna CUP Application was filed on or around March 14, 2018 and approved on 

or around on October 18, 2018. 

298. Judge Wohlfeil found that the Berry CUP Application would have been approved at the 

Federal Property but-for what he believed to be Cotton’s unjustified interference with the permitting 

process. 

299. Had Williams submitted a CUP application a year earlier than the Magagna CUP 

Application at the Federal Property, it would have been approved. 

300. As detailed above, Austin falsely represented to Williams that the Lemon Grove Property 

did not qualify for a CUP. 

301. Williams relied on Austin’s representation and did not seek to purchase the Lemon Grove 

Property. 

302. Subsequently, the Lemon Grove CUP was issued at the Lemon Grove Property. 

303. Williams has been damaged in an amount to be proven at trial according to proof. 
FIFTH CAUSE OF ACTION – UNFAIR COMPETITION LAW 

(Cal. Bus. & Prof. Code § 17200 ET SEQ.) 
(Plaintiffs v. Defendants) 

304. Plaintiffs reallege and incorporate herein by reference the allegations in the preceding 

paragraphs. 

305. The above-described acts and practices of Defendants and Does 1-100 in furtherance of 

the constitute unfair competition in that they are unlawful,25 unfair,26 and/or fraudulent business practices 

in violation of California’s Unfair Competition Law (“UCL”) codified at BPC § 17200 et seq. 

 
25 “The ‘unlawful’ practices prohibited by … section 17200 are any practices forbidden by law, be it 
civil or criminal, federal, state, or municipal, statutory, regulatory, or court-made. … As [the] Supreme 
Court put it, section 17200 ‘borrows’ violations of other laws and treats them as unlawful practices 
independently actionable under section 17200 et seq.” South Bay Chevrolet v. General Motors 
Acceptance Corp. (1999) 72 Cal.App.4th 861, 880–881 (cleaned up). 
26 The definition of “unfair” includes “[k]nowingly filing or pursuing unmeritorious legal actions that 
are not factually or legally tenable, for the purpose of earning income, qualifies as an unfair business 
practice.” Golden State Seafood, Inc. v. Schloss, 53 Cal. App. 5th 21, 40 (2020). 
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306. As detailed above, the wrongful conduct of Defendants and Does 1 through 100, and each 

of them, as herein above alleged, seeking to prevent competition and ratification of acts seeking to 

prevent competition, in the cannabis market in the City and County of San Diego violate the Cartwright 

Act. 

307. The filing of all documents with public offices effectuating the transfer of the Sherlock 

Property after the death of Mr. Sherlock are based on forged documents and violate Penal Code § 115. 

308. ALG’s Proxy Practice is illegal and violates numerous State and City laws, most notably, 

BPC §§ 19323 et seq. and 26057 et. seq. 

309. The preparation, filing, and lobbying of CUP applications with the City by Malan, Berry, 

and Magagna, failing to disclose the ownership interests of, respectively, Razuki, Geraci, and Schweizer, 

violate BPC § 19323 et seq. and/or § 26057 et seq. and Penal Code § 115. 

310. The filing and maintaining of the sham Cotton I action by Geraci and F&B constitutes 

predatory and anticompetitive conduct that is unlawful and fraudulent. 

311. Geraci and F&B’s collusion to fabricate, present and testify as to the Disavowment 

Allegation, in response to Riverisland being raised in the Lis Pendens Motion, constitutes perjury (Pen. 

Code § 118) and subordination of perjury (Pen. Code § 127). 

312. McElfresh’s representation of Geraci in furtherance of the Berry CUP Application before 

the City violated her fiduciary duties to Cotton as her former client,27 the terms of her DPA as she knew 

Geraci could not lawfully own a CUP via the Berry CUP Application pursuant to BPC § 19323 et seq., 

and Penal Code § 115. 

313. Nguyen’s failure to provide Young’s testimony violates her professional responsibilities 

as an officer of the court as well as Cal. Pen. Code § 136 (preventing a witness from testifying).  

314. The threats of violence by Alexander and Stellmacher against Cotton as agents of Geraci 

seeking to prevent him from continuing with litigation against Geraci constitute obstruction of justice 

pursuant to Pen. Code § 182(a)(5). 

 
27 “Few precepts are more firmly entrenched than that the fiduciary relationship between attorney and 
client is of the very highest character and, even though terminated, forbids (1) any act which will injure 
the former client in matters involving such former representation or (2) use against the former client of 
any information acquired during such relationship.” Yorn v. Superior Court, 90 Cal. App. 3d 669, 675 
(1979) (citations omitted). 
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315. The threats of violence and harassment by Miller against Hurtado as an agent of Geraci 

seeking to have him cease his support of Cotton’s litigation against Geraci constitutes obstruction of 

justice pursuant to Pen. Code § 182(a)(5). 

316. The attempted bribery and threats by Magagna against Young violate Cal. Pen. Code § 

136.1(d) and § 182(a)(5). 

317. Plaintiffs are entitled to relief, including full restitution and/or disgorgement of all 

revenues, earnings, profits, compensation and benefits, such other monetary relief as the court deems 

just in light of the ill-gotten gains obtained by Defendants as a result of such business acts or practices, 

and an injunction prohibiting Defendants from engaging in the practices described herein. 

SIXTH CAUSE OF ACTION – DECLARATORY RELIEF 

(Flores and Williams v. Geraci) 

318. Plaintiffs reallege and incorporate herein by reference the allegations in the preceding 

paragraphs. 

319. Flores and Williams seek to have the Cotton I judgment declared void. 

320. The Courts have “define[d] a judgment that is void for excess of jurisdiction to include a 

judgment that grants relief which the law declares shall not be granted.”28  

321. Geraci was sanctioned by the City in the CCSquared Judgment on June 17, 2015. 

322. As in effect in October and November 2016 when the Berry CUP Application was 

submitted and the November Document executed, BPC § 19323(a),(b)(7) provided that a “licensing 

authority shall deny an application if the applicant has been sanctioned by a city for unlicensed 

commercial cannabis activities in the three years immediately preceding the date the application is filed 

with the licensing authority.” BPC § 19323(a),(b)(7) (cleaned up; emphasis added). 

323. The Cotton I judgment is therefore void because it grants relief to Geraci that the law 

declares shall not be granted. 

324. Flores and Williams’ causes of action asserted herein relating to their interests in the 

Federal Property and the Federal CUP are based on their contention that the November Document is not 

a lawful contract because it lacks mutual assent and a lawful object. 

 
28 311 S. Spring St. Co. v. Dep't of Gen. Servs., 178 Cal. App. 4th 1009, 1018 (2009). 
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325. An actual controversy has arisen and now exists between Flores/Williams and Geraci in 

that Geraci contends the Cotton I judgment is not a void judgment. 

326. A declaration finding the Cotton I judgment is void is necessary and appropriate at this 

time so that the rights, duties and obligations of these parties may be ascertained without reliance upon 

a void judgment that has no legal effect and cannot give rise to any rights in this action. 

PRAYER FOR RELIEF 

Wherefore, Plaintiffs request that the Court grant the following relief: 

1. Pursuant to Government Code § 12261, that the Court order the reinstatement of LERE. 

2. For compensatory, general, consequential, and incidental damages and prejudgment interest in 

an amount to be proven at trial, as permitted by law.  

3. An award of statutory damages, as permitted by law. 

4. An award of punitive and exemplary damages, as permitted by law. 

5. Reasonable attorneys’ fees and costs, as permitted by law. 

6. A declaration that ALG’s Proxy Practice is an unlawful business practice. 

7. For a temporary restraining order, preliminary injunction, and permanent injunction enjoining 

ALG from continuing with the Proxy Practice. 

8. For a temporary restraining order, preliminary injunction, and permanent injunction enjoining 

the transfer of the Sherlock Property.  

9. For a temporary restraining order, preliminary injunction, and permanent injunction enjoining 

Magagna from selling and/or transferring interests in the Federal CUP pending resolution of this action. 

10. Any other injunctive relief as required to effectuate the relief requested herein.  

11. Any such other and further relief as the Court deems fair, equitable, and just. 

 

Dated:   December 3, 2021                            Law Offices of Andrew Flores  

 

By          /s/ Andrew Flores  
                                                                                                Plaintiff In Propria Persona, and 

Attorney for Plaintiffs 
AMY SHERLOCK, Minors T.S. and 

S.S., and Christopher Williams 



 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 1 



LLC-4/7 Certificate of Cancellation 
of a Limited Liability Company (LLC) 

To cancel the Articles of Organization of a California LLC, or the Certificate 
of Registration of a registered foreign LLC. you can fill out this form, and 
submit for filing. 

There is no filing fee, however, a non-refundable $15 service fee must 
be included, if you drop off the completed form. 

- To file this form, the status of your LLC must be active on the records of 
the California Secretary of State. To check the status of the LLC, go to 
kepler.sos.ca.gov. 

Important! California LLCs only: This form must be filed after or together 
With a Certificate of Dissolution (Form LLC-3). However, if the vote to 
dissolve was made by all of the members and that fact is noted in Item 4 
below, Form LLC-3 is not required. 
Note: Before submitting the completed form, you should consult with a 
private attorney for advice about your specific business needs. It is 
recommended for proof of submittal that if this form is mailed, it be sent by 
Certified Mail with Return Receipt Requested. 

~ 
FILED \l,\ 

Secretary of State 
State of California .DO 

DEC 2 t 2015 r> 

For questions about this form, go to www.sos.ca.gov/business-programs/business-entitieslfi/ing-tips. 

CD LLC's Exact Name in CA (on file with CA Secret;iry of State) 

Leading Edge Real Estate, LLC 
(?) LLC File No. (issued by CA Secretary of State) 

201511910148 

Tax Liability (The following statement should not be altered .. For information about final tax returns, go to https:/rwww.ftb,ca,gov or call 
the California Franchise Tax Board at (BOO) 852-5711 (from within the U.S.) or (916) B45-6500 (from outside the U.S.).) 
@ All final returns required under the California Revenue and Taxation Code have been or wi\! be filed with the 

California Franchise Tax Board. 

Dissolution (California LLCs ONLY: Check the box if the vote lo dissolve was made by the vote of au the members.) 
© @The dissolution was made by the vote of all of the members. 

Additional Information (If any, list any other information lhe persons filing this form determine to include.) 
~ 

Cancellation (The following statement should not be altered.) 
@ Upon the effective date of this Certificate of Cancellation, this LLC's Articles of Organization (CA LLCs) or 

Certificate of Registration (registered foreign LLCs) will be cancelled and its powers, rights and privileges w ill 
cease in California. 

Read and sign below: For California LLCs: This form must be signed by a majority of the managers, unless the LLC has had no 
members for 90 consecutive days, in which case the form must be signed by the person(s) authorfzed to wind Up the LLC's affairs. 
For registered foreign LLCs: This form must be signed by a person authorized to so do under the laws of the foreign jurisdiction. If 
the signing person is a trust or anolher entity, go to www.sos.ca.gov/business-programs/business-entilies/filing-tips for more 
fnformation. If you need more space, attach extra pages that are 1-sided and on standard letter-sized paper (8 1/2" x 11"). All 
attachments are part of this do u nt. 

~ 
► 

payable to: Secretary of State 

Michael Sherlock 
Print your name here 

Bradford Harcourt 
Print your name he1'C 

By Mail 
To gel a copy of e filed document, include a separate request and 
payment for copy fees when the document is submitted, Copy fees 
are $1 for the first page and $.50 for each additional page. For 
certified copies. there is an additional $5 cenification fee, per copy. 

Secretaiy of State 
Business Entities, P.O. Box 944228 

Sacramento, CA 94244-2280 

CorporafionsCode §§ 17707..03. 17707,04. 17707.06, 17708.06 
LLC-417 (REV 12/2014) 

Manager 
Your business ti/le 

Manager 
Your business title 

Drop-Off 

Secretary of State 
1500 11th Street., 3rd Floor 

Sacramento, CA 95B14 

2014 Cafrlomla Secretaiy or Stale 
www.sos.ca.gov/business-programs 
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From: Andrew flores
To: Evan P. Schube
Subject: FW: Sherlock -Harcourt Leading Edge Real Estate
Date: Tuesday, March 23, 2021 2:32:00 PM
Attachments: image001.png

image003.png

Hello Evan,
 
Please see the email chain between myself and Mr. Claybon, Harcourts attorney.  I will be
forwarding you some other materials shortly.
 
 
 
Andrew Flores
Attorney at Law 
945 4th Ave Suite 412
San Diego, CA 92101
P. (619) 356-1556
F. (619) 274-8053
andrew@floreslegal. com

 
 
 
CONFIDENTIALITY NOTICE:
This electronic mail message and any attached files contain information intended for the exclusive use of the
individual or entity to whom it is addressed and may contain information that is proprietary, privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient, you are hereby notified
that any viewing, copying, disclosure or distribution of this information may be subject to legal restriction or
sanction. Please notify the sender, by electronic mail or telephone, of any unintended recipients and delete the
original message without making any copies.
 
 
 

From: Allan Claybon <aclaybon@messner.com> 
Sent: Monday, March 9, 2020 1:41 PM
To: Andrew flores <andrew@floreslegal.pro>
Cc: Allan Claybon <aclaybon@messner.com>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
SETTLEMENT COMMUNICATION PURSUANT TO FRE 408; CAL. EVID. CODE  § 1152:
 
Mr. Flores,
 



I have had further discussion with my client.  Without admitting any to any of the concerns that you
have raised, he is hopeful an exchange of information would lead to a greater understanding of the
related occurrences and will attempt to provide some further information.  Please be specific as to
what information you are seeking so that we can try to minimize any further back and forth.
 
To that end, it would not be productive for either side of this dispute to continue to issue threats or
to be dismissive of each other’s position.  Escalation over email or on the phone will not advance
either sides’ causes.
 
With respect to your citation to Stevens, the case does not support any means for Ms. Sherlock to
assert a claim against me, my firm or Mr. Harcourt for a violation of the Civil Rights Act (“CRA”).  As
stated previously, my firm did not represent Mr. Harcourt during the time period in which the
alleged acts which allegedly deprived Ms. Sherlock of any property interest occurred.  Regardless,
the plaintiffs in Stevens were able to assert violations of the CRA as they were recognized as a
protected political class.  A  violation of the CRA requires proof of “class-based, invidiously
discriminatory animus.”  Ms. Sherlock has not faced discrimination based upon membership in a
protected class.  Therefore, she cannot assert claim for a violation under the CRA or any conspiracy
to commit a violation of the CRA.
 
My client is willing to discuss the information requested after taking time to gather evidence.  We
can discuss soon when and how this can take place.  Please let me know if you have questions.
 
Allan B. Claybon
Attorney

Messner Reeves LLP
10866 Wilshire Boulevard | Suite 800
Los Angeles CA 90024
424 276 6214 direct | 310 909 7440 main
310 889 0896 fax
aclaybon@messner.com
messner.com
 

From: Andrew flores <andrew@floreslegal.pro> 
Sent: Wednesday, March 4, 2020 7:14 PM
To: Allan Claybon <aclaybon@messner.com>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Mr. Claybon,
 
Mrs. Sherlock demanded to know Mr. Harcourt’s explanation for how he ended up owning 100% of
the Balboa CUP after evidence was discovered that Mrs. Sherlock was unlawfully deprived of her
interest in the Balboa CUP as Mr. Sherlock’s heir (as fully described below).  That demand is not
unreasonable. It takes no effort for Mr. Harcourt to respond with a simple statement as to whether
he purchased Mr. Sherlock’s interest or Mr. Harcourt disavowed his interest in the Balboa CUP for
some reason. Your feigned ignorance of the simplicity of this issue is apparent and your refusal to
provide an explanation is unreasonable.



 
I am writing to make two points. First, as I noted, I went to the City and the documents that Mr.
Harcourt references in his complaint pursuant to which the City transferred him sole ownership of
the Balboa CUP are not in the City’s file. Thus, your allegation that you “believe” the documents are
“publicly accessible” has no factual basis.  I have exercised due diligence and have not come across
any such documents, if you know where they are publicly available, please let me know.
 
Second, as noted, your description of Mrs. Sherlock’s demand based on the facts and arguments set
forth below as “unreasonable” lacks probable cause. Even if Mr. Harcourt is not responsible for
forging Mr. Harcourt’s signature or engaged in unlawful conduct, that does not explain why he is
refusing to provide a simple explanation given the facts.  In my professional opinion, you have
crossed the line from zealous advocacy of your client to being a co-conspirator of Mr. Harcourt
seeking to defraud Mrs. Sherlock. See Stevens v. Rifkin, 608 F. Supp. 710, 730 (N.D. Cal. 1984)
(“Though there appears to be no clear rule of immunity with respect to the liability under the civil
rights laws of attorneys who violate the civil rights of others while representing their clients, cases
under the Civil Rights Act indicate that the attorney may be held liable for damages if, on behalf of
the client, the attorney takes actions that he or she knows, or reasonably should have known, would
violate the clearly established constitutional or statutory rights of another.”) (citing Buller v.
Buechler,706 F.2d 844, 852-853 (8th Cir. 1983).
 
Based on the language in Stevens, I will be forced to protect Mrs. Sherlock’s rights by filing suit
against your personally and your firm as co-conspirators of Mr. Harcourt. And we will let a Court
determine which one of us is unreasonable in light of our positions described below. Please consider
this notice of my intent to file suit and a TRO against, inter alia, Mr. Harcourt, you, and your firm for
conspiring to defraud Mrs. Sherlock of her interest in the Balboa CUP.
 
If you have any case law that contradicts Stevens and which allows you to unilaterally ignore Mrs.
Sherlock’s demand, particularly as the core basis of this suit is the belief that Mr. Harcourt fabricated
documents and your refusal is potentially allowing him time to fabricate additional evidence to
legitimize the transfer, please provide it and I will reconsider my position in light of any such
authority.
 
Sincerely,
 
Andrew Flores
Attorney at Law
945 4th Ave Suite 412
San Diego CA 92101
P. (619) 356-1556
F.(619) 274-8053

 
CONFIDENTIALITY NOTICE:
This electronic mail message and any attached files contain information intended for the exclusive use of



the individual or entity to whom it is addressed and may contain information that is proprietary, privileged,
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient, you
are hereby notified that any viewing, copying, disclosure or distribution of this information may be subject
to legal restriction or sanction. Please notify the sender, by electronic mail or telephone, of any
unintended recipients and delete the original message without making any copies.
 

From: Allan Claybon <aclaybon@messner.com> 
Sent: Tuesday, March 3, 2020 4:42 PM
To: Andrew flores <andrew@floreslegal.pro>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Mr. Flores,
 
While I am disappointed in such a statement, I will be brief since you do not want to “engage in
more phone calls or emails back and forth.”  I have been forthright and cordial in our
communications hoping to find a resolution between the sides.  A resolution should still be possible,
but your emails are not pointing us in a productive direction.
 
On behalf of Mr. Harcourt, we are declining to produce documents based upon your demands. 
These requests are unreasonable for a number of reasons, not the least of which is a 24-hour
deadline to produce evidence to your satisfaction regarding events occurring in or around 2015. 
Furthermore, many of the documents that we believe you are seeking are publicly accessible.  There
is no compulsion by law for Mr. Harcourt to produce documents to you on demand.
 
As you do not want to “more phone calls or emails back and forth” we also decline to go point-by-
point regarding the significant misstatements of law and facts that appear throughout your latest
emails.  We are in disagreement with most of what you have said and each allegation contained
therein.  Without seeing any formalized complaint or other pleading, we are still unsure of your
exact claims.
 
This email is sent based upon your 3/3/20 deadline.  I am open to further discussion if you choose to
reach out.  Thank you. 
 
Allan B. Claybon
Attorney

Messner Reeves LLP
10866 Wilshire Boulevard | Suite 800
Los Angeles CA 90024
424 276 6214 direct | 310 909 7440 main
310 889 0896 fax
aclaybon@messner.com
messner.com
 

From: Andrew flores <andrew@floreslegal.pro> 
Sent: Monday, March 2, 2020 4:26 PM
To: Allan Claybon <aclaybon@messner.com>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate



 
Hello Mr. Claybon,
 
I spoke with Mrs. Sherlock today who reviewed Mr. Harcourt’s complaint.  Also, relatedly, I
personally went to DSD and requested to view the file for the Balboa CUP before I even initially
contacted you.
 
Mr. Harcourt’s complaint alleges: “After Sherlock passed away in or around December 2015
HARCOURT submitted documentation to the City of San Diego in order to remove, Sherlock as the
MMCC’s responsible person, and HARCOURT then finalized the recording of the CUP with the City of
San Diego und SDPCC.” Nowhere in the City file for the Balboa CUP are there any documents that
are described or that could be those referenced in Mr. Harcourt’s complaint.
 
Please consider this a demand that you produce (i) the documents referenced in the Complaint and
(ii) Mr. Harcourt’s plain statement as to whether he is alleging he purchased Mr. Sherlock’s interest
or he is purporting that Mr. Sherlock disavowed any interest in the CUP for whatever reason (in
anticipation of expensive litigation or otherwise).
 
Please note that Mrs. Sherlock never gave any authority to any party to negotiate on her behalf and
any such alleged agency would have needed to be memorialized in writing to satisfy the statute of
frauds. Please note that if you fail to produce those documents and/or Mr. Harcourt’s explanation by
5:00 p.m. tomorrow, please consider this notice of our intent to file suit and an ex parte TRO seeking
the court to order Mr. Harcourt to immediately set forth his purported reasons for how he ended up
owning 100% of the Balboa CUP (before he is given more time to potentially fabricate additional
evidence).
 
Lastly, so that there is no ambiguity between us, I have been cordial and civil in seeking to attempt
to understand Mr. Harcourt’s position. But, I find your description of my view of the facts as
“speculation” and your description of me as being “jaded,” for not taking Mr. Harcourt at his word,
as unreasonable and personally offensive – we will let a judge determine whether the facts and
positions taken by Mr. Harcourt below constitute probable cause. If you are correct, then feel free to
bring a motion to dismiss and for Rule 11 sanctions for filing what you are de facto accusing me of –
filing a frivolous lawsuit. As noted below, these communications are not privileged and will be used
as an Exhibit in the complaint against Mr. Harcourt.
 
I stress the preceding because I do not have the time, or the desire, to engage in more phone calls or
emails back and forth with you arguing over whether the facts below are speculation or probable
cause. Please provide the requested facts by 5:00 tomorrow.
 
Andrew Flores
Attorney at Law
945 4th Ave Suite 412
San Diego CA 92101
P. (619) 356-1556
F.(619) 274-8053



 
CONFIDENTIALITY NOTICE:
This electronic mail message and any attached files contain information intended for the exclusive use of
the individual or entity to whom it is addressed and may contain information that is proprietary, privileged,
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient, you
are hereby notified that any viewing, copying, disclosure or distribution of this information may be subject
to legal restriction or sanction. Please notify the sender, by electronic mail or telephone, of any
unintended recipients and delete the original message without making any copies.
 

From: Allan Claybon <aclaybon@messner.com> 
Sent: Friday, February 28, 2020 4:45 PM
To: Andrew flores <andrew@floreslegal.pro>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Mr. Flores,
 
I am acknowledging receipt of your email.  As it almost exclusively consists of your current
allegations regarding this matter, I will just say that I disagree with your points but will await for your
follow-up after consulting with Ms. Sherlock.  Thank you and have a good weekend.
 
Allan B. Claybon
Attorney

Messner Reeves LLP
10866 Wilshire Boulevard | Suite 800
Los Angeles CA 90024
424 276 6214 direct | 310 909 7440 main
310 889 0896 fax
aclaybon@messner.com
messner.com
 

From: Andrew flores <andrew@floreslegal.pro> 
Sent: Thursday, February 27, 2020 7:36 PM
To: Allan Claybon <aclaybon@messner.com>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Mr. Claybon,

Thank you for your note. So that there is no confusion regarding our respective
positions in our conversation today, please let me know if the following accurately
summarizes our top three points of contention. Please respond if I have misunderstood or not
accurately described our positions and I apologize ahead of time if I have. It was not
purposeful.

First, setting other arguments aside, you believe that statute of limitations has tolled for
a fraud cause of action. I rely on the following case language to argue that it has not: “It has
long been established that the defendant's fraud in concealing a cause of action against him
tolls the applicable statute of limitations, but only for that period during which the claim is



undiscovered by plaintiff or until such time as plaintiff, by the exercise of reasonable
diligence, should have discovered it. Like the discovery rule, the rule of fraudulent
concealment is an equitable principle designed to effect substantial justice between the parties;
its rationale is that the culpable defendant should be estopped from profiting by his own wrong
to the extent that it hindered an `otherwise diligent' plaintiff in discovering his cause of
action.” Bernson v. Browning-Ferris Industries, 7 Cal.4th 926, 931 (Cal. 1994) (quotations
omitted). Mrs. Sherlock was not made aware of the forged signature until this month.

Which segues into your next, second, position, that the testimony of Mr. Harcourt and
Mrs. Sherlock’s brother-in-law establishes as a “fact” that Mr. Sherlock’s signature was not
forged. Thus there is no fraud. However, my position is that their testimony - that they
allegedly saw Mr. Sherlock execute the form dissolving the LLC (and other documents) the
day before his death - does not conclusively establish as a matter of law that Mr. Sherlock did
in fact execute those documents and there is no fraud. As noted, I believe this is a non sequitur
because it presupposes that Mr. Harcourt and Mrs. Sherlock’s brother-in-law did not engage in
fraud when that is the allegation to be determined.  I believe it is self-evident that, if there was
fraud, both Mr. Harcourt and Mrs. Sherlock’s brother-in-law are currently benefiting from the
fraud, which makes their testimony at the very least suspect and does not establish their
alleged testimony as “facts” as you argue. (I realize you believe my position to be, as you
described it, “jaded,” but I hope you can appreciate that fraudulent self-serving testimony is a
staple of my primary criminal defense practice and have seen such ignored by juries on many
occasions, even to my clients’ detriment.)

Given the evidence in opposition, I believe whether there was fraudulent action is a
triable issue of fact. Specifically, because in opposition there is, inter alia, (i) the testimony of
Mrs. Sherlock that Mr. Sherlock would “never” have signed away his interests in any CUPs
without consideration as he had used their family savings to finance the acquisition of same;
(ii) Mrs. Sherlock’s testimony that she does not believe that it is Mr. Sherlock’s signature; (iii)
at least as of our conversation today, which took place after you spoke with Mr. Harcourt,
there is no allegation or evidence of any documentation regarding any transfer of Mr.
Sherlock’s interests in the CUPs for any consideration; (iv) the handwriting expert who with a
high degree of certitude provided his report that in his professional opinion the signature was
forged; and (v) that though Mr. Sherlock allegedly signed various forms the day before he
committed suicide, they were submitted to the state at different points in time and show
different time stamps.

Third, and last, setting aside other arguments, you raised the position that Mrs.
Sherlock failed to exercise reasonable diligence by not checking the state’s public records. My
position on this is that while Mrs. Sherlock knew that Mr. Sherlock had used their family’s
savings to pay for the application and processing of the CUPs, she did not know that it had
been issued to Mr. Sherlock and Mr. Harcourt or that Mr. Sherlock allegedly agreed to
disavow or transfer his interest in the CUP to Mr. Harcourt. Further, being practical, Mrs.
Sherlock was a stay-at-home mother of two children who was faced with a horrible situation
and was, and is, deeply financially challenged in the aftermath of her husband’s passing away.
This is not litigation hyperbole. Frankly, I am attempting to see things from your perspective,
but I can’t think of any line of reasoning or legal principle that would lead to the conclusion
that Mrs. Sherlock’s failure to review the state’s public records means she failed to exercise
“reasonable diligence” and therefore she has waived a fraud claim that, if true, has subjected
her to severe emotional and financial distress.

Materially, Mrs. Sherlock’s brother-in-law noted there was a lawsuit seeking to null
the CUP, and Mr. Sherlock had no funds to finance an opposition to that lawsuit, thus he
“signed away” the CUP. However, with my understanding of the cannabis CUP market, this
by itself is not reasonable. As Mr. Harcourt himself alleges in his complaint against Mr.
Razuki, the CUP by itself is worth $1,500,000. Thus, Mr. Sherlock could have sold his interest
in the CUP for some amount to recoup some of his investment up to that point.

Lastly, though admittedly circumstantial, Mrs. Sherlock said that her brother-in-law



was literally crying yesterday while he was apologizing for not ever, in the preceding four plus
years, informing her that he had allegedly seen Mr. Sherlock execute the form the day before
his death. He also emphatically requested that she not pursue any litigation. I personally find
this militates against taking Mrs. Sherlock’s brother-in-law at his word and provides probable
cause to believe that he may have engaged in some fraudulent conduct.  Obviously, Mrs.
Sherlock does not desire to have a family feud and does not want her brother-in-law involved
in litigation and he will not be named in her suit.

Again, as discussed, I sincerely hope that we can reach resolution with Mr. Harcourt
and Mrs. Sherlock, because, even assuming the evidence could lead a jury to find that Mr.
Harcourt more-likely-than-not engaged in unlawful behavior, I am not after Mr. Harcourt. I
met Mrs. Sherlock via a third-party that was also defrauded by James Bartell and the group of
individuals he works with to defraud other parties of their cannabis CUPs (this is in addition to
me as the successor-in-interest to an individual who was defrauded by Mr. Bartell and his
group).

Lastly, I want to be completely forthright, I respect Mrs. Sherlock and will fulfill my
fiduciary duties regarding her representation. However, I had already focused on Mr. Harcourt
as a possible bad-faith actor that potentially worked in concert with Mr. Bartell’s criminal
organization to defraud his own partner, Mr. Sherlock. This is how they operate and Mr.
Harcourt’s situation is not the second or even third instance in which Mr. Bartell’s group have
facilitated an intra-partner dispute and then subsequently ended up owning the disputed CUP.
In regards to Mr. Harcourt, if such can be proven to be probably true, such is evidence of my
allegation that Mr. Bartell works for a group of individuals who have conspired and taken
steps to create a monopoly in the cannabis market in the City of San Diego in violation of
antitrust laws.

I am being straightforward about this because even if, for example, Mrs. Sherlock’s
brother-in-law and sister convince her to forgo any litigation, that does not automatically mean
that I will not file suit against Mr. Harcourt. I could do so on the theory that the alleged
fraudulent actions he took against Mr. Sherlock were in furtherance of the antitrust conspiracy;
and that is even if he only took one unlawful action and thereafter had a falling out with his
co-conspirators. Mox, Inc. v. Woods, 202 Cal. 675, 678 (1927) (“The advantage gained in
charging a conspiracy is that the act of one during the conspiracy is the act of all if done in
furtherance thereof, and thus defendants may be held liable who in fact committed no overt act
whatsoever and gained no benefit therefrom.”); De Vries v. Brumback, 53 Cal. 2d 643, 650
(1960) (“In tort ‘the major significance of the conspiracy lies in the fact that it renders each
participant in the wrongful act responsible as a joint tortfeasor for all damages ensuing from
the wrong, irrespective of whether or not he was a direct actor and regardless of the degree of
his activity.’”) (quoting Mox Inc., 202 Cal. at 677); Roth v. Rhodes, 25 Cal. App. 4th 530, 544
(1994) (joint and several liability rule of conspiracy applies to antitrust claims brought under
Cartwright Act).

Please let me know if our conversation as described above is not accurate and, also,
what Mr. Harcourt’s explanation is for the alleged disavowment/transfer of the CUP from Mr.
Sherlock.

With all this said, I have placed a call to Mrs. Sherlock so we can discuss what terms
would be acceptable if she would like to put to rest any dispute with Mr. Harcourt.   As soon
as I speak with Mrs. Sherlock I will follow up with you.

Sincerely,
 
Andrew Flores
Attorney at Law
945 4th Ave Suite 412
San Diego CA 92101
P. (619) 356-1556



F.(619) 274-8053

 
CONFIDENTIALITY NOTICE:
This electronic mail message and any attached files contain information intended for the exclusive use of
the individual or entity to whom it is addressed and may contain information that is proprietary, privileged,
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient, you
are hereby notified that any viewing, copying, disclosure or distribution of this information may be subject
to legal restriction or sanction. Please notify the sender, by electronic mail or telephone, of any
unintended recipients and delete the original message without making any copies.
 

From: Allan Claybon <aclaybon@messner.com> 
Sent: Thursday, February 27, 2020 3:04 PM
To: Andrew flores <andrew@floreslegal.pro>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Mr. Flores,
 
Thank you for speaking with me by phone today.  Per our conversation, please let me know the
information your client seeks from my client at this time.  We can continue our conversation after
we discuss more specific items.
 
Allan B. Claybon
Attorney

Messner Reeves LLP
10866 Wilshire Boulevard | Suite 800
Los Angeles CA 90024
424 276 6214 direct | 310 909 7440 main
310 889 0896 fax
aclaybon@messner.com
messner.com
 

From: Andrew flores <andrew@floreslegal.pro> 
Sent: Wednesday, February 26, 2020 11:09 AM
To: Allan Claybon <aclaybon@messner.com>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Mr. Claybon,
 
I reached out to you in good faith with facts that provided probable cause to believe that your client
may have been involved in illegal action. Materially, that Mr. Sherlock and Mr. Harcourt were
granted a cannabis CUP via an LLC in mid-2015; Mr. Sherlock allegedly committed suicide on
December 3, 2015; and then approximately three weeks later a form is submitted with the state
dissolving the LLC that ultimately led to Mr. Harcourt being the sole owner of the CUP. However,
Mrs. Sherlock is positive that Mr. Sherlock’s signature was forged, a position supported by a



handwriting expert’s analysis that I provided you. Those are facts. The inference that Mr. Harcourt
may have taken unlawful action to deprive Mrs. Sherlock of her interest in the CUP is a reasonable
one. During our phone call, you agreed that the circumstances are “certainly suspicious.”
 
Had you touched base with your client and found out that there was a purchase agreement and
proof of payment for a transfer of Mr. Sherlock’s interest to Mr. Harcourt, that would have made
sense and been credible. Instead, in your reply, your position changed and you describe the
reasonable inferences as “speculation” and you allege that you do not see how they can support a
claim. Your response evidences how you intend to manage this dispute; there is no need for a
telephone call and we can let a court determine whether these facts constitute probable cause.
 
Please note that your reference to a phone call for “settlement” purposes does not make these
emails privileged or confidential. I can and will use these emails to show that Mr. Harcourt was not
able to provide any facts for how he ended up being the sole beneficiary of the cannabis CUP as a
result of what appears to be a forged signature of Mr. Sherlock, as supported by the facts and
evidence I have provided to you.
 
Please note that even if I do not file on behalf of Mrs. Sherlock., I may still file on my own behalf
against Mr. Harcourt as a member of a conspiracy that has unlawfully deprived numerous individuals
of cannabis CUPs, including through the use of unethical attorneys who file frivolous litigation. That
Mr. Harcourt is now in litigation with Mr. Razuki/Mr. Malan is no different than the dispute between
those two as well. Criminals fighting over ill-gotten gains.
 
Again, if you have any evidence other than self-serving oral testimony by individuals who benefit
from the current status quo, please let me know by 5:00 p.m. tomorrow, Thursday, February 27,
2020.
 
Andrew Flores
Attorney at Law
945 4th Ave Suite 412
San Diego CA 92101
P. (619) 356-1556
F.(619) 274-8053

 
CONFIDENTIALITY NOTICE:
This electronic mail message and any attached files contain information intended for the exclusive use of
the individual or entity to whom it is addressed and may contain information that is proprietary, privileged,
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient, you
are hereby notified that any viewing, copying, disclosure or distribution of this information may be subject
to legal restriction or sanction. Please notify the sender, by electronic mail or telephone, of any
unintended recipients and delete the original message without making any copies.
 

From: Allan Claybon <aclaybon@messner.com> 
Sent: Tuesday, February 25, 2020 5:33 PM



To: Andrew flores <andrew@floreslegal.pro>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Mr. Flores,
 
Please let me know if we can schedule a telephone call tomorrow to discuss.  Mr. Harcourt
unequivocally denies each of the allegations against him.  With all due respect, these theories and
allegations are based upon speculation.  I cannot see how any of them support an actionable claim
against Mr. Harcourt.  But I am willing to have a conversation to guide some understanding on these
issues.  Let me know of a time that you are available.  Our conversation will be for settlement
purposes only.  Thank  you.   
 
Allan B. Claybon
Attorney

Messner Reeves LLP
10866 Wilshire Boulevard | Suite 800
Los Angeles CA 90024
424 276 6214 direct | 310 909 7440 main
310 889 0896 fax
aclaybon@messner.com
messner.com
 

From: Andrew flores <andrew@floreslegal.pro> 
Sent: Tuesday, February 25, 2020 1:38 PM
To: Allan Claybon <aclaybon@messner.com>
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Apologies, pressed sent by accident, please see below for complete email.
 
Andrew Flores
Attorney at Law
7880 Broadway
Lemon Grove, CA 91945
P. (619) 356-1556
F.(619) 274-8053

 
CONFIDENTIALITY NOTICE:
This electronic mail message and any attached files contain information intended for the exclusive use of
the individual or entity to whom it is addressed and may contain information that is proprietary, privileged,
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient, you
are hereby notified that any viewing, copying, disclosure or distribution of this information may be subject
to legal restriction or sanction. Please notify the sender, by electronic mail or telephone, of any
unintended recipients and delete the original message without making any copies.
 

From: Andrew flores 



Sent: Tuesday, February 25, 2020 1:27 PM
To: aclaybon@messner.com
Subject: RE: Sherlock -Harcourt Leading Edge Real Estate
 
Mr. Claybon,
 
I am following up on my message I just left seeking to touch base on your client’s reasons, if any,
regarding the below. I have discovered additional evidence of bad faith – Mr. Jim Bartell (an
influential political lobbyist in San Diego) who is involved in other fraudulent acts related to cannabis
CUPs was also part of the Sherlock/Harcourt CUP process. As it stands now, there is evidence to
support the argument that your client was working with, among others, Mr. Bartell and Mr. Razuki
to defraud Mr. Sherlock of the CUP.
 
To be blunt, as matters stand, it appears that Mr. Harcourt, as the beneficiary, forged Mr. Sherlock’s
signature to acquire the CUP. Then, he in turn was defrauded by Mr. Razuki/Mr. Malan. Thereafter,
there was a  falling out between Mr. Harcourt and Mr. Razuki/Mr. Malan, exactly as there was a
subsequent falling out between Mr. Malan and Mr. Razuki, with everyone fighting over the CUP but
not addressing the fact that the CUPs were acquired unlawfully. First by Mr. Harcourt and then by
Mr. Malan who admits that he had Mr. Razuki acquire the CUP but not disclose him as the true
owner of the CUP – in direct violation of City and State laws. See San Diego Municipal Code section
11.0402 and Cal. Bus. and Pro. Code section 26057 et seq.
 
Alternatively, if your client got in over his head, it is doubtful he is aware of the criminal acts taken
by the organization Mr. Bartell is part of, then our side would be willing to reach an agreement with
Mr. Harcourt. Please let us know if such is the case and an option and we can discuss.
 
I realize that a few days is not a lot of time, on the other hand, if there is a reasonable, credible and
legal reason that can explain how Mr. Harcourt ended up with the CUP as a result of a forged
signature, your client should be able to readily explain such. With that said, if I do not hear from you
by 5:00 p.m. on Thursday, February 27, 2020, I will assume your client has no evidence to explain the
situation. I will proceed accordingly in seeking to protect Mrs. Sherlock’s rights.
 
 
 
 
Andrew Flores
Attorney at Law
945 4th Ave, Suite 412
San Diego CA 92101
P. (619) 356-1556
F.(619) 274-8053

 



CONFIDENTIALITY NOTICE:
This electronic mail message and any attached files contain information intended for the exclusive use of
the individual or entity to whom it is addressed and may contain information that is proprietary, privileged,
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient, you
are hereby notified that any viewing, copying, disclosure or distribution of this information may be subject
to legal restriction or sanction. Please notify the sender, by electronic mail or telephone, of any
unintended recipients and delete the original message without making any copies.
 

From: Andrew flores 
Sent: Friday, February 21, 2020 12:10 PM
To: aclaybon@messner.com
Subject: Sherlock -Harcourt Leading Edge Real Estate
 
Hello Mr. Claybon,
 
Per our conversation this morning please find attached the  Certificate of LLC Cancellation in
question.  I have also included the preliminary report by a forensic document examiner. 
 
Lastly, as a professional courtesy, I want to highlight that I intend to file a lawsuit against no
less than ten attorneys for conspiring with their clients to take unlawful actions in marijuana
related transactions. I refuse to believe that every attorney in the San Diego area focused on
the marijuana industry is willing to take unlawful actions, but as matters stand, it appears to be
endemic to the practice. At least in the San Diego market. I am taking the time to explain this
because I hope you will convince your client to provide the original certificate with Mr.
Sherlock’s signature. While the expert has highlighted that the signature is more likely than
not someone other than Mr. Sherlock, the actual document could help him reach the opposite
conclusion. Alternatively, if your client decides to not produce the original document, and
cannot explain why Mr. Sherlock would leave your client the CUP and leave his wife and kids
destitute after using their college funds to finance the acquisition of the CUP at the Balboa
location, such would be probable cause to file suit on behalf of Mrs. Sherlock against your
client.
 
That is the worst case scenario and something I want to avoid. I already have a big fight ahead
of me against Razuki, Malan and numerous other bad faith actors, including attorneys.
Alternatively, I hope that your client has evidence and a credible explanation for what appears
to be a forged signature that left him with a valuable CUP. If such is the case, I can assure you
that I have evidence and witnesses that will help your cause against Razuki and Malan that are
part of my case.
 
Sincerely,
 
Andrew Flores
Attorney at Law
945 4th Ave Suite 412
San Diego CA, 92101
P. (619) 356-1556
F.(619) 274-8053



 
CONFIDENTIALITY NOTICE:
This electronic mail message and any attached files contain information intended for the exclusive use of
the individual or entity to whom it is addressed and may contain information that is proprietary, privileged,
confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient, you
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Disclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast Ltd, an innovator in Software as a Service (SaaS) for business. Providing a safer and more
useful place for your human generated data. Specializing in; Security, archiving and compliance. To find out
more Click Here.



 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 3 



CourtsEx 034

Case _31-2011-00010073-CUSCCTL

Approval Type Separate electrical plumbing and/or mechanical permits are required for projects other than single-family residences

or duplexes Electrical/Plumbing/Mechanical Sign Structure Grading Public Right-of-Way Subdivision Demo
lition/Removal Development Approval Vesting Tentative Map Tentative Map Map Waiver Other CU

Project AddresslLocation Include Building or Suite No Project Title Prjiel Fr qtiy oj4
6176 Federal Blvd Federal Blvd MMCC

Legal Descriptioxu Lot Block Subdiaisioe Name Map Number Assetsors ParceftiuniWer

TRTh2 001100 BLK25tLOT2O PER MAP 2121 INt City/Muni/Twp SAN DIEGO 543-020-02

Existing Use House/Duplex Condominium/Apartment/Townhouse Commercial/Non-Residential Vacant Land

Proposed Use House/Duplex Condominium/Apartmentfiownhouse lZJ CommercialfNon-Residential Vacant Land

Project Description

The project Consists of the construction of new MMCC facility

LLC Addreas City State Zip Code E-mail Address

5982 Gullatrand Street San Diego CA 92122 beckytfcsdnet

Permit Holder Name Tins is the property owner person or entity that is granted authority by the property owner to be responsible
for scheduling inspections receiving notices of failed inspections permit expirations or revocation hearings and who has the right to

ft cancel the approval in addition to the property owner SDMC Section 113.0 103

Name Telephone Fax
.22 Rebecca Berry

Address City State Zip Code E-mail Address

5982 Gullstrand Street San Diego CA 92122 beckytfcsd.net

Licensed Design Professional if required check one Architect Engineer License No C-I 9371

Name Telephone Fax
Michael Morton AlA

Address City State Zip Code E-mail Address

.22 3956 30th Street San Diego CA 92104

Historical Resources/Lead Hazard Prevention and Control not required for roof mounted electric-photovoltaic permits
deferred fire approvals or completion of expired permit approvals

Year constructed for all structures on project site
1951

TIRE Site It and/or historic district if property is designated or in historic district if none write N/A N/A

Does the project include any permanent or temporary alterations or impacts to the exterior cutting-patching-access-repair roof repair
or replacement windows added-removed-repaired-replaced etc Yes No
Does the project include any foundation repair digging trencbing or other site work Yes No

certify that the information above is correct and accurate to the best of my knowledge understand that the project will be distrib
uted/reviewed based on the information provided

Print Name Abhay Schweitzer Signatnre tt1t5jt Date 10/28/2016

Notice of Violation- If you have received Notice of Violation Civil Penalty Notice and Order or Stipulated Judgment copy must be

provided at the time of project submittal Is there an active code enforcement violation case on this site No Yes copy attached

Applicant Name Check one Property Owner Authorized Agent of Property Owner Other Person per M.C Sectien 112.0102

Telephone Fax
Rebecca Berry

Address City State Zip Code E-mail Address

5982 Gullstrand Street San Diego CA 92122 becky@tfcsd.net

Applicants Signature certify that have read this application and state that the above information is correct and that am the property

owner authorized agent of the property owner or other person having legal right interest or entitlement to the use of the property thetis

the subject of this application Municipal Code Section 1120102 understand that the applicant is responsible for knowing and comply
ing with the governing policies and regulations applicable to the proposed development or permit The City is not liable for any damages
or loss resulting from the actual or alleged failure to inform the applicant of any applicable laws or regulations including before or during

final inspections City approval of permit application including all related plans and documents is not grant of approval to violate

any applicable policy or regulation nor does it constitute waiver by the City to pursue any remedy which may be available to enforce and
correct violations of the applicable policies and regulations authorisq representatives of the city to enter the ebove-identified property for

inspection purposes have the authority and grant City staff and advisory bodies the right to make copies of any plans or reports submitted

for review an mit processing for he duration of this project

Signature M2f Date

Printed on recycledaper Visil our web site at www.aendiego.oov/developmenl-services

Upon request this information is available in alternative formats for persons with disabilities

05-3032 08-13

Trial Ex 034-001

THE CITY OF SAN DIEGO

City of San Diego

Development Services
Ii 1222 First Ave MS-302

San Diego CA 92101

619 446-5000

FORM
General

DS-3032
Dept C73 CRc

Application Auousr 2013

Property OwnerlLessee Tenant Name Check one Owner Lessee or Tenant Telephone

Rebecca Berry

Fax

4-



 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 4 



Courts Ex 038

Case _37-2017-00010073CU-BC-CTL

Recd_____________________

Dept C43 Cik.________

11/02/2016

Agreement between Larry Geraci or assignee and Darryl Cotton

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd1 CA for sum of $800000.00

to Larry Geraci or assignee on the approval of Marijuana Dispensary CUP for dispensary

Ten Thousand dollars cash has been given in good faith earnest money to be applied to the sales price

of $800000.00 and to remain in effect until license is approved Darryl Cotton has agreed to not enter

into any other contacts on this property

Lar Geraci rryl Cotton

Trial Ex 038-001



ACKNOWLEDGMENT

notary public or other officer completing this

certificate verifies only the identity of the individual

who signed the document to which this certificate is

attached and not the truthfulness accuracy or

validity of that document

State of Californj

Countyof T3a1 teo

On before me j.tk 1\I/ L- 1/ o/ IMt
insert name and title of the officer

personally appeared CTTfOY1 vi L4Y A/ Yai2i

who proved to me on the basis of satisfactory evidence to be the persons whose names is/are

subscribed to the within instrument and acknowledged to me that he/she/they executed the same in

his/her/their authorized capacityies and that by his/her/their signatures on the instrument the

persons or the entity upon behalf of which the persons acted executed the instrument

certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct

CornssnO2598
WITNESS my hand and official seal

Notary Public -California

San Diego County

Comm Expires Jan 27 2017

signatur_1L Seal

Trial Ex 038-002
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Omail Agreement Page of

r1 GrnaiI Darryl Cotton cindagrodarrylgmail.com

Agreement

Larry Geraci cLarrytfcsd.net Wed Nov 2016 at 311 PM
To Darryl Cotton cdarrylinda-gro.com

Courts Ex 040

Case _37-2O17MOO1OO73CLJBcCTL

Recd_____________________

Dept
C43 Cik ________

Best Regards

Larry Gerac4 EA

Tax Financial Center Thc

5402 Ruffin Rd Ste 200

San Diego Ca 92123

Web Larrygeraci corn

Bus 858.576.1040

Fax 858.630.3900

Circular 230 Disclaimer

IRS regulations require us to advise you that unless otherwise specifically noted any federal tax advice in this communication

induding any attachments enclosures or other accompanying materialsl was not intended or written to be used and it cannot be

used by any taxpayer for the purpose of avoiding penalties furthermore this communication was not intended or written to support

the promotion or marketing of any of the transactions or maders it addresses This email is considered confidential communication

and is intended for the person or firm identitfed above If you have received this in error please contact us at 858576-1040 and

return this to us or destroy it immediately If you are in possession of this ccntidential information and you are not the intended

https//mail .google.comlmail/u/0/ui2ikSOScbcf73fviewptmsg 158271 93a1 8790.. 4/26/2017

BEROO74
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Omail Agreement Page of

reciient you are hereby notified thet any unauthorized disclosure copying distributon or dissemination of the contents hereof is

stnctly prohibted Please notify the sender of this facsimile immediately and airs nge for the return or destruction of this facsimile and

at attachments

Cotton Geraci Contractpdf
71K

hflps//mail.google.coVmaiUul0/ui2ik5O5cbcfl3fviewptmsg 158271 93a1 8790.. 4/26/2017
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Exhibit

November 2nd Agreement

BEROO76

Trial Ex 040-003



11/02/2016

Agreement between Larry Geraci or assignee and Darryl Cotton

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvcf CA for sum of $800000.00

to Larry Geraci or assignee on the approval of Marijuana Dispensary CUP for dispensary

Ten Thousand dollars cash has been given In good faith earnest money to be applied to the sales price

of $800000.00 and to remain in effect until License is approved Darryl Cotton has agreed to not enter

into any other contacts on this property

Lar Geraci rryl Cotton

BEROO77

Trial Ex 040-004



ACKNOWLEDGMENT

notary public or other officer completing this

certificate verifies only the identity of the individual

who signed the document to which this certificate is

attached and not the truthfulness accuracy or

validity of that document

State of Califomj
County of Delrl

on aLI before me iii 1/ 40k4r\1
insert nanie and title of the officer

personally appeared C.4T1
VI LI 14 AJ 2.t y/jJ1

who proved to me on the basis of sAtisfactory evidence to be the persons whose names is/are

subscribed to the within instrument and acknowledged to me that he/she/they executed the same in

his/her/their authorized capacityies and that by his/her/their signatures on the instrument the

persons or the entity upon behalf of which the persons acted executed the instrument

certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct

JESStCA NEWELL

WITNESS my hand and official seal

San Diego County

Momm Exres
Jan 27 2017

signaturq1_2IL Seal

BEROO78
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Gmail Agreement Page of

GrnaiI Darryl Cotton indagrodarrylcgmail corn

Agreement

Larry Geraci Larry@tfcsd.net
To Darryl Cotton darrylinda-gro.com

No no problem at all

Sent from my iPhone

On Nov 2016 at 655 PM Darryl Cotton darrylinda-grocom wrote

Hi Larry

Wed Nov 2016 at 913 PM

Courts Ex 042

Case _37-201 7-0001 0073CUBCCTL

Recd_____________________

Dept
C73 Cik.________

Thank you for meeting today Since we executed the Purchase Agreement in your office for

the sale price of the property just noticed the 10% equity position in the dispensary was not

language added into that document just want to make sure that were not missing that

language in any final agreement as it is factored element in my decision to sell the

property Ill be fine if you would simply acknowledge that here in reply

Regards

Darryl Cotton President

darrylinda-gro.com

www.inda-gro.com

Ph 877.452.2244

Cell 619.954.4447

Skype dc.dalbercia

6176 Federal Blvd

San Diego CA 92114

USA

NOTICE The information contained in tile above message is confidential information solely for the use of the

intended recipient If the reader of this message is not the intended recipient the reader is notified that any use

dissemination distribution or copying of this communication is strictly prohibited If you have received this

communication in error please notiff Inda-Gro immediately by telephone at 619.266.4004

text hidden

https //mail.google.commailIuIO/ui2ik505cbcf73fviewptmsg1 582864aead4c9.. 4/26/2017
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FERRIS & BRITTON 
A Professional Corporation 
  Michael R. Weinstein (SBN 106464) 
  Scott H. Toothacre (SBN 146530) 
501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 
 
Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and  
Cross-Defendant REBECCA BERRY 
 

SUPERIOR COURT OF CALIFORNIA 
 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 
 

LARRY GERACI, an individual, 
 

Plaintiff, 
 

v. 
 
DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 
 

Defendants. 
 

Case No. 37-2017-00010073-CU-BC-CTL 
 
Judge:   Hon. Joel R. Wohlfeil 
Dept.:   C-73 
 
DECLARATION OF LARRY GERACI IN 
OPPOSITION TO DEFENDANT DARRYL 
COTTON’S MOTION TO EXPUNGE LIS 
PENDENS 
 
[IMAGED FILE] 
 
Hearing Date:  April 13, 2018 
Hearing Time:  9:00 a.m. 
 
Filed:    March 21, 2017 
Trial Date:   May 11, 2018 
 

 
DARRYL COTTON, an individual, 
 

Cross-Complainant, 
 

v. 
 
LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 
 

Cross-Defendants. 
 

 

I, Larry Geraci, declare: 

1. I am an adult individual residing in the County of San Diego, State of California, and I 

am one of the real parties in interest in this action.  I have personal knowledge of the foregoing facts 

and if called as a witness could and would so testify. 

2. In approximately September of 2015, I began lining up a team to assist in my efforts to 

develop and operate a Medical Marijuana Consumer Cooperative (MMCC) business (aka a medical 
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marijuana dispensary) in San Diego County.  At the time, I had not yet identified a property for the 

MMCC business.  I hired a consultant, Neal Dutta of Apollo Realty, to help locate and identify 

potential property sites for the business.  I hired a design professional, Abhay Schweitzer of TECHNE.  

I hired a public affairs and public relations consultant with experience in the industry, Jim Bartell of 

Bartell & Associates.  In addition, I hired a land use attorney, Gina Austin of Austin Legal Group.   

3. The search to identify potential locations for the business took some time, as there are a 

number of requirements that had to be met.  For example: a) only four (4) MMCCs are allowed in a 

City Council District; b) MMCCs are not allowed within 1,000 feet of public parks, churches, child 

care centers, playgrounds, City libraries, minor-oriented facilities, other MMCCs, residential facilities, 

or schools; c) MMCCs are not allowed within 100 feet of a residential zone; and d) the zoning had to be 

proper as MMCC’s are allowed only in certain zones.  In approximately June 2016, Neal Dutta 

identified to me real property owned by Darryl Cotton located at 6176 Federal Blvd., City of San 

Diego, San Diego County, California, Assessor’s Parcel No. 543-020-02-00 (the “Property”) as a 

potential site for acquisition and development for use and operation as a MMCC.  And in 

approximately mid-July 2016 Mr. Dutta put me in contact with Mr. Cotton and I expressed my interest 

to Mr. Cotton in acquiring his Property if our further investigation satisfied us that the Property might 

meet the requirements for an MMCC site.  

4. For several months after the initial contact, my consultant, Jim Bartell, investigated 

issues related to whether the location might meet the requirements for an MMCC site, including zoning 

issues and issues related to meeting the required distances from certain types of facilities and residential 

areas.  For example, the City had plans for street widening in the area that potentially impacted the 

ability of the Property to meet the required distances.  Although none of these issues were resolved to a 

certainty, I determined that I was still interested in acquiring the Property. 

5. Thereafter I approached Mr. Cotton to discuss the possibility of my purchase of the 

Property.  Specifically, I was interested in purchasing the Property from Mr. Cotton contingent upon 

my obtaining approval of a Conditional Use Permit (“CUP”) for use as a MMCC.  As the purchaser, I 

was willing to bear the substantial expense of applying for and obtaining CUP approval and understood 

that if I did not obtain CUP approval then I would not close the purchase and I would lose my 
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investment.  I was willing to pay a price for the Property based on what I anticipated it might be worth 

if I obtained CUP approval.  Mr. Cotton told me that he was willing to make the purchase and sale 

conditional upon CUP approval because if the condition was satisfied he would be receiving a much 

higher price than the Property would be worth in the absence of its approval for use as a medical 

marijuana dispensary.  We agreed on a down payment of $10,000.00 and a purchase price of 

$800,000.00.  On November 2, 2016, Mr. Cotton and I executed a written purchase and sale agreement 

for my purchase of the Property from him on the terms and conditions stated in the agreement 

(hereafter the “Nov 2nd Written Agreement”).  A true and correct copy of the Nov 2nd Written 

Agreement, which was executed before a notary, is attached as Exhibit 2 to Defendant and Cross-

Defendant, Larry Geraci’s Notice of Lodgment in Support of Opposition to Motion to Expunge Lis 

Pendens (hereafter the “Geraci NOL”).  I tendered the $10,000 deposit to Mr. Cotton as acknowledged 

in the Nov 2nd Written Agreement. 

6. In paragraph 5 of his supporting declaration, Darryl Cotton states: 

“On November 2, 2016, Geraci and I met at Geraci’s office to negotiate the final 

terms of the sale of the Property.  At the meeting, we reached an oral agreement 

on the material terms for the sale of the Property (the “November Agreement”).  

The November Agreement consisted of the following: If the CUP was approved, 

then Geraci would, inter alia, provide me: (i) a total purchase price of $800,000; 

(ii) a 10% equity stake in the MO; and (iii) a minimum monthly equity 

distribution of $10,000.  If the CUP was denied, I would keep an agreed upon 

$50,000 non-refundable deposit (“NRD”) and the transaction would not close.  In 

other words, the issuance of a CUP at the Property was a condition precedent for 

closing on the sale of the Property and, if the CUP was denied, I would keep my 

Property and the $50,000 NRD.” 

  Darryl Cotton and I did meet at my office on November 2, 2016, to negotiate the final terms of 

the sale of the Property and we reached an agreement on the final terms of the sale of the Property.  

That agreement was not oral.  We put our agreement in writing in a simple and straightforward written 
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agreement that we both signed before a notary.  (See paragraph 5, supra, Nov 2nd Written Agreement, 

Exhibit 2 to Geraci NOL.)  The written agreement states in its entirety: 
   
  11/02/2016 
  
  Agreement between Larry Geraci or assignee and Darryl Cotton: 

  
Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd., 
CA for a sum of $800,000 to Larry Geraci or assignee on the approval of a 
Marijuana Dispensary.  (CUP for a dispensary.) 

   
Ten Thousand dollars (cash) has been given in good faith earnest money to 
be applied to the sales price of $800,000.00 and to remain in effect until the 
license is approved.  Darryl Cotton has agreed to not enter into any other 
contacts [sic] on this property. 

   
  __/s/_______________  __/s/_______________ 
  Larry Geraci    Darryl Cotton 

 I never agreed to pay Mr. Cotton a $50,000.00 non-refundable deposit.  At the meeting, Mr. 

Cotton stated he would like a $50,000 non-refundable deposit.  I said “no.” Mr. Cotton then asked for a 

$10,000 non-refundable deposit and I said “ok” and that amount was put into the written agreement.  

After he signed the written agreement, I paid him the $10,000 cash as we had agreed.  If I had agreed to 

pay Mr. Cotton a $50,000 deposit, it would have been a very simple thing to change “$10,000” to 

$50,000” in the agreement before we signed it.  

 I never agreed to pay Mr. Cotton a 10% equity stake in the marijuana dispensary.  I never 

agreed to pay Mr. Cotton a minimum monthly equity distribution of $10,000.  If I had agreed to pay 

Mr. Cotton a 10% equity stake in the marijuana dispensary and a minimum monthly equity distribution 

of $10,000, then it would have also been a simple thing to add a sentence or two to the agreement to 

say so.  

 What I did agree to was to pay Mr. Cotton a total purchase price of $800,000, with the balance 

of $790,000 due upon approval of a CUP.  If the CUP was not approved, then he would keep the 

Property and the $10,000.  So that is how the agreement was written. 

7. In paragraph 6 of his supporting declaration, Darryl Cotton states: 

“At the November 2, 2016, meeting we reached the November Agreement, 

Geraci: (i) provided me with $10,000 in cash towards the NRD of $50,000, for 

which I executed a document to record my receipt thereof (the “Receipt”); (ii) 
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promised to have his attorney, Gina Austin (“Austin”), promptly reduce the oral 

November Agreement to written agreements for execution; and (iii) promised to 

not submit the CUP to the City until he paid me the balance of the NRD.”    

 I did pay Mr. Cotton the $10,000 cash after we signed the Nov 2nd Written Agreement.  As 

stated above, I never agreed to a $50,000 deposit and, if I had, it would have been a simple thing to 

state that in our written agreement. 

 Mr. Cotton refers to the written agreement (i.e., the Nov 2nd Written Agreement) as a 

“Receipt.”  Calling the Agreement a “Receipt” was never discussed.  There would have been no need 

for a written agreement before a notary simply to document my payment to him of $10,000.  In 

addition, had the intention been merely to document a written “Receipt” for the $10,000 payment, then 

we could have identified on the document that it was a “Receipt” and there would have been no need 

to put in all the material terms and conditions of the deal.  Instead, the document is expressly called an 

“Agreement” because that is what we intended.  

 I did not promise to have attorney Gina Austin reduce the oral agreement to written agreements 

for execution.  What we did discuss was that Mr. Cotton wanted to categorize or allocate the $800,000. 

At his request, I agreed to pay him for the property into two parts: $400,000 as payment for the 

property and $400,000 as payment for the relocation of his business.  As this would benefit him for tax 

purposes but would not affect the total purchase price or any other terms and conditions of the 

purchase, I stated a willingness to later amend the agreement in that way.  

 I did not promise to delay submitting the CUP to the City until I paid the alleged $40,000 

balance of the deposit.  I agreed to pay a $10,000 deposit only.  Also, we had previously discussed the 

long lead-time to obtain CUP approval and that we had already begun the application submittal 

process as discussed in paragraph 8 below. 

 8. Prior entering into the Nov 2nd Written Agreement, Darryl Cotton and I discussed the 

CUP application and approval process and that his consent as property owner would be needed to 

submit with the CUP application.  I discussed with him that my assistant Rebecca Berry would act as 

my authorized agent to apply for the CUP on my behalf.  Mr. Cotton agreed to Ms. Berry serving as 
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the Applicant on my behalf to attempt to obtain approval of a CUP for the operation of a MMCC or 

marijuana dispensary on the Property. On October 31, 2016, as owner of the Property, Mr. Cotton 

signed Form DS-318, the Ownership Disclosure Statement for a Conditional Use Permit, by which he 

acknowledged that an application for a permit (CUP) would be filed with the City of San Diego on the 

subject Property with the intent to record an encumbrance against the property.  The Ownership 

Disclosure Statement was also signed by my authorized agent and employee, Rebecca Berry, who was 

serving as the CUP applicant on my behalf.  A true and correct copy of the Ownership Disclosure 

Statement signed on October 31, 2016, by Darryl Cotton and Rebecca Berry is attached as Exhibit 1 to 

the Geraci NOL.  Mr. Cotton provided that consent and authorization as we had discussed that approval 

of a CUP would be a condition of the purchase and sale of the Property. 

 9.  As noted above, I had already put together my team for the MMCC project.  My design 

professional, Abhay Schweitzer, and his firm, TECHNE, is and has been responsible for the design of 

the Project and the CUP application and approval process.  Mr. Schweitzer was responsible for 

coordinating the efforts of the team to put together the CUP Application for the MMCC at the Property 

and Mr. Schweitzer has been and still is the principal person involved in dealings with the City of San 

Diego in connection with the CUP Application approval process.  Mr. Schweitzer’s declaration 

(Declaration of Abhay Schweitzer in Support of Opposition to Motion to Expunge Lis Pendens) has 

been submitted concurrently herewith and describes in greater detail the CUP Application submitted to 

the City of San Diego, which submission included the Ownership Disclosure Statement signed by 

Darryl Cotton and Rebecca Berry. 

 10. After we signed the Nov 2nd Written Agreement for my purchase of the Property, Mr. 

Cotton immediately began attempts to renegotiate our deal for the purchase of the Property.  This 

literally occurred the evening of the day he signed the Nov 2nd Written Agreement. 

 On November 2, 2016, at approximately 6:55 p.m., Mr. Cotton sent me an email, which stated: 
   
  Hi Larry, 
   

Thank you for meeting today.  Since we examined the Purchase Agreement in 
your office for the sale price of the property I just noticed the 10% equity position 
in the dispensary was not language added into that document.  I just want to make 
sure that we’re not missing that language in any final agreement as it is a factored 
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element in my decision to sell the property.  I’ll be fine if you simply 
acknowledge that here in a reply. 

 

 I receive my emails on my phone.  It was after 9:00 p.m. in the evening that I glanced at my 

phone and read the first sentence, “Thank you for meeting with me today.”  And I responded from my 

phone “No no problem at all.”  I was responding to his thanking me for the meeting. 

 The next day I read the entire email and I telephoned Mr. Cotton because the total purchase 

price I agreed to pay for the subject property was $800,000 and I had never agreed to provide him a 

10% equity position in the dispensary as part of my purchase of the property.  I spoke with Mr. Cotton 

by telephone at approximately 12:40 p.m. for approximately 3-minutes.  A true and correct copy of the 

Call Detail from my firm’s telephone provider showing those two telephone calls is attached as 

Exhibit 3 to the Geraci NOL.  During that telephone call I told Mr. Cotton that a 10% equity position in 

the dispensary was not part of our agreement as I had never agreed to pay him any other amounts above 

the $800,000 purchase price for the property.  Mr. Cotton’s response was to say something to the effect 

of “well, you don’t get what you don’t ask for.”  He was not upset and he commented further to the 

effect that things are “looking pretty good—we all should make some money here.”  And that was the 

end of the discussion. 

 11.  To be clear, prior to signing the Nov 2nd Written Agreement, Mr. Cotton expressed a 

desire to participate in different ways in the operation of the future MMCC business at the Property.  

Mr. Cotton is a hydroponic grower and purported to have useful experience he could provide regarding 

the operation of such a business.  Prior to signing the Nov 2nd Written Agreement we had preliminary 

discussions related to his desire to be involved in the operation of the business (not related to the 

purchase of the Property) and we discussed the possibility of compensation to him (e.g., a percentage of 

the net profits) in exchange for his providing various services to the business—but we never reached an 

agreement as to those matters related to the operation of my future MMCC business.  Those discussions 

were not related to the purchase and sale of the Property, which we never agreed to amend or modify. 

 12. Beginning in or about mid-February 2017, and after the zoning issues had been resolved, 

Mr. Cotton began making increasing demands for compensation in connection with the sale.  We were 

several months into the CUP application process which could potentially take many more months to 
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successfully complete (if it could be successfully completed and approval obtained) and I had already 

committed substantial resources to the project.  I was very concerned that Mr. Cotton was going to 

interfere with the completion of that process to my detriment now that the zoning issues were resolved.  

I tried my best to discuss and work out with him some further compensation arrangement that was 

reasonable and avoid the risk he might try to “torpedo” the project and find another buyer.  For 

example, on several successive occasions I had my attorney draft written agreements that contained 

terms that I that I believed I could live with and hoped would be sufficient to satisfy his demands for 

additional compensation, but Mr. Cotton would reject them as not satisfactory.  Mr. Cotton continued 

to insist on, among other things, a 10% equity position, to which I was not willing to agree, as well as 

on minimum monthly distributions in amounts that I thought were unreasonable and to which I was 

unwilling to agree.  Despite our back and forth communications during the period of approximately 

mid-February 2017 through approximately mid-March 2017, we were not able to re-negotiate terms for 

the purchase of the property to which we were both willing to agree.  The Nov. 2nd Written Agreement 

was never amended or modified.  Mr. Cotton emailed me that I was not living up to my agreement and 

I responded to him that he kept trying to change the deal.   As a result, no re-negotiated written 

agreement regarding the purchase and sale of the property was ever signed by Mr. Cotton or me after 

we signed and agreed to the terms and conditions in the Nov 2d Written Agreement. 

 13. Ultimately, Mr. Cotton was extremely unhappy with my refusal to accede to his 

demands and the failure to reach agreement regarding his possible involvement with the operation of 

the business to be operated at the Property and my refusal to modify or amend the terms and conditions 

we agreed to in the Nov 2nd Written Agreement regarding my purchase from him of the Property.  Mr. 

Cotton made clear that he had no intention of living up to and performing his obligations under the 

Agreement and affirmatively threatened to take action to halt the CUP application process. 

 14. Mr. Cotton thereafter made good on his threats.  On the morning of March 21, 2017, Mr. 

Cotton had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of 

processing the CUP Application, regarding Mr. Cotton’s interest in withdrawing the CUP Application.  

That discussion is confirmed in an 8:54 a.m. e-mail from Ms. Tirandazi to Mr. Cotton with a cc to 
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Rebecca Berry.  A true and correct copy of that March 21, 2017, at 8:54 a.m. e-mail is attached as 

Exhibit 4 to the Geraci NOL. 

 15. That same day, March 21, 2017, at 3:18 p.m. Mr. Cotton emailed me, reinforcing that he 

would not honor the Nov 2nd Written Agreement.  In his email he stated that I had no interest in his 

property and that “I will be entering into an agreement with a third party to sell my property and they 

will be taking on the potential costs associated with any litigation arising from this failed agreement 

with you.  A true and correct copy of that March 21, 2017, at 3:18 p.m. e-mail is attached as Exhibit 5 

to the Geraci NOL.   

 16. Four minutes later that same day, at 3:25 p.m., Mr. Cotton e-mailed Ms. Tirandazi at the 

City, with a cc to both me and Rebecca Berry, stating falsely to Ms. Tirandazi:  “… the potential buyer, 

Larry Gerasi [sic] (cc’ed herein), and I have failed to finalize the purchase of my property.  As of today, 

there are no third-parties that have any direct, indirect or contingent interests in my property.  The 

application currently pending on my property should be denied because the applicants have no legal 

access to my property.  A true and correct copy of that March 21, 2017, at 3:25 p.m. e-mail is attached 

as Exhibit 6 to the Geraci NOL.  Mr. Cotton’s email was false as we had a signed agreement for the 

purchase and sale of the Property – the Nov 2nd Written Agreement. 

 17. Fortunately, the City determined Mr. Cotton did not have the authority to withdraw the 

CUP application without the consent of the Applicant (Rebecca Berry, my authorized agent). 

 18. Due to Mr. Cotton’s clearly stated intention to not perform his obligations under the 

written Agreement and in light of his affirmative steps taken to attempt to withdraw the CUP 

application, I went forward on March 21, 2017, with the filing of my lawsuit against Mr. Cotton to 

enforce the Nov 2nd Written Agreement. 

 19. Since the March 21, 2017 filing of my lawsuit, we have continued to diligently pursue 

our CUP Application and approval of the CUP.  Despite Mr. Cotton’s attempts to withdraw the CUP 

application, we have completed the initial phase of the CUP process whereby the City deemed the CUP 

application complete (although not yet approved) and determined it was located in an area with proper 

zoning.  We have not yet reached the stage of a formal City hearing and there has been no final 

determination to approve the CUP.  The current status of the CUP Application is set forth in the 
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Declaration of Abhay Schweitzer. 

 20.   Mr. Cotton also has made good on the statement in his March 21, 2017, at 3:18 p.m. 

email (referenced in paragraph 15 above -  see Exhibit 5 to the Geraci NOL) stating that he would be 

“entering into an agreement with a third party to sell my property and they will be taking on the 

potential costs associated with any litigation arising from this failed agreement with you.  We have 

learned through documents produced in my lawsuit that well prior to March 21, 2017, Mr. Cotton had 

been negotiating with other potential buyers of the Property to see if he could get a better deal than he 

had agreed to with me.  As of March 21, 2017, Cotton had already entered into a real estate purchase 

and sale agreement to sell the Property to another person, Richard John Martin II.   

 21. Although he entered into this alternate purchase agreement with Mr. Martin as early as 

March 21, 2017, to our knowledge in the nine (9) months since, neither Mr. Cotton nor Mr. Martin or 

other agent has submitted a separate CUP Application to the City for processing.  During that time, we 

continued to process our CUP Application at great effort and expense. 

 22. During approximately the last 17 months, I have incurred substantial expenses in excess 

of $150,000 in pursuing the MMCC project and the related CUP application. 

 23. Finally, Mr. Cotton has asserted from the outset of his lawsuit and, again, in paragraph 

16 of his supporting declaration, that he did not discover until March 16, 2017, that I had submitted the 

CUP Application back on October 31, 2016.  That is a blatant lie.  I kept Mr. Cotton apprised of the 

status of the CUP application and the problems we were encountering (e.g., an initial zoning issue) 

from the outset.  Attached as Exhibit 7 is a true and correct copy of a text message Mr. Cotton sent me 

on November 16, 2016, in which he asks me, “Did they accept the CUP application?”  Mr. Cotton was 

well aware at that time that we had already submitted the CUP application and were awaiting the City’s 

completion of its initial review of the completeness of the application.    Until the City deems the CUP 

application complete it does not proceed to the next step—the review of the CUP application. 

/ / / 

/ / / 

/ / / 

/ / / 
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APP-009 
PROOF OF SERVICE (Court of Appeal) 

□ Mail [KJ Personal Service 

Notice: This form may be used to provide proof that a document has been 
served in a proceeding in the Court of Appeal. Please read Information 
Sheet for Proof of Service (Court of Appeal) (form APP-009-INFO) before 
completing this form. Do not use this form for proof of electronic service. 
See form APP-009E. 

Case Name: Larry Geraci v. Darryl Cotton , et al. 

Court of Appeal Case Number: TBD 

Superior Court Case Number: 37-2017-00010073-CU-BC-CTL 

1 . At the time of service I was at least 18 years of age and not a party to this legal action. 

2. My D residence ~ business address is (specify) : 

1455 Frazee Road, Suite 500, San Diego, CA 92108 

3. I mailed or personally delivered a copy of the following document as indicated below (fill in the name of the document you mailed or 
delivered and complete either a orb) : 
Petition for Writ of Mandate/Supersedeas and/or Other Appropriate Relief; Exhibits Volumes 1, 2 and 3, and Request for Judicial 
Notice in Support of Petition for Writ of Mandate/Supersedeas and/or Other Appropriate Relief 

a. D Mail. I mailed a copy of the document identified above as follows: 

(1) I enclosed a copy of the document identified above in an envelope or envelopes and 

(a) D deposited the sealed envelope(s) with the U.S. Postal Service, with the postage fully prepaid . 

(b) D placed the envelope(s) for collection and mailing on the date and at the place shown in items below, 
following our ordinary business practices. I am readily familiar with this business's practice of collecting 
and processing correspondence for mailing . On the same day that correspondence is placed for collection 
and mailing, it is deposited in the ordinary course of business with the U.S. Postal Service, in a sealed 
envelope(s) with postage fully prepaid. 

(2) Date mailed: 

(3) The envelope was or envelopes were addressed as follows: 
(a) Person served : 

(i) Name: 
(ii) Address: 

(b) Person served: 
(i) Name: 
(ii) Address: 

(c) Person served: 
(i) Name: 
(ii) Address: 

D Additional persons served are listed on the attached page (write "APP-009, Item 3a" at the top of the page) . 

(4) I am a resident of or employed in the county where the mailing occurred. The document was mailed from 
(city and state) : San Diego, California 

Form Approved for Optional Use 
Judicial Council of Californ ia 
APP-009 [Rev. January 1, 201 7] 

PROOF OF SERVICE 
(Court of Appeal) 

Page 1 of 2 

www.courts.ca.gov 



Superior'Court Gase Number: 
37-2017-00010(}73-CU-BC-CTL 

3. b. W Personal delivery. I personally delivered a copy of the document tdentified above as follows: 

(1) Person served: 
(a) Name~ Gina M. Austin, an individual 
(b) Address where deiivered: 

Austin Legal Group By seivfng: Glna Austrn 
3990 Old TowrtAveniJe, Suite A-t12 
San Diego, CA 92110 TELEPHONE: (61~) 924-9600 

(c) Date delivered: August 27, 2018 
{d) Time del!Vered; 4:37 p.m. 

(2) Person .§erved: 
(a} Name: Austin t.egal Group, APC, a California corporation. 
(b) Address where deiiverM: 

Austin Legal Group By serving: Gina Austin 
3990 Old town.Avenue, Suite A--112 
San Diego. CA 92110 TELEPHONE: {619) 924-9600 

(c} Date delivered: August 27, 2018 
(-cl) Ttme delivered; 4:i1 p.m. 

{3) Peraon :senred: 
{a} Name: -Gina M. Aastin/Auslin Legal Group; APC Attorneys for Aaron Magagna. an individual 
(b) Address where delivered: 

Austin Legal Group By .setving: Gina Austin 
3990 Old Town Avenue, $vita A-112 
San Diego, CA -92110 TELEPHONE: (619) 924-9600 

(c} Date delivered: August 27, 2018 
{d} Time delivered: 4:3' p.m. 

APP-009 

D Names and add~s of additional persons served and delivery dates ~nd times are fisted .on the attached page (write 
'"APP--009, Jtam 3b" IJf .the top oft"he page). 

I declare under penalty of perjury under the laws of 1be state of Californ1a that the foregoing Is irue and correct 

Date: August 27, 2018 

_ Jacob P.-Austin 
{n'PE° OR PRJf'IT liAMEOF Pi:ffl,OM COW'l.E1]t,IG THIS FORM) 

AP!>-OO&{Re,,. Jmua,y "1, 2017} PROO~ .OF SERVICE 
(Court of Appeal} 

NGTJ-l!SFORM) 

f'agoZof2 



ATTACHMENT TO APP-009, ITEM 3b(3) 

On Monday, August 27, 2018 at 4:37 p.m., I visited the office of attorney Gina Austin [SBN 246833] 

(“Mrs. Austin”)/Austin Legal Group, APC to serve copies of the documents listed as ITEM 3 on page 1 on 

the individuals and entities listed in ITEM 3b(1)-(3). 

When I arrived, the receptionist was not at the reception desk in the front office.  Shortly 

thereafter, Mrs. Austin came from the back office to the reception desk to greet me.  I told Mrs. Austin 

that I was there to serve documents – all of which were the correct copies of the Petition that had been 

personally served on her office the previous week. 

Mrs. Austin responded that she wanted to look at copies of the Proofs of Service, and I told her 

that I was leaving copies for her and the Proofs of Service stated that I was serving her with three sets of 

the documents:  one set on her as an individual, one set on her on behalf of her law firm Austin Legal 

Group, APC, and one set on her on behalf of her client Aaron Magagna. 

Mrs. Austin then took two sets of the documents, told me she did not “want” the third set of 

documents, and then shoveled me out the door.  After standing outside and thinking about the situation, 

I walked back into the office at 4:39 p.m. and told Mrs. Austin that, since I was there, I was going to leave 

the third set of documents with her anyway.  She responded very emphatically, “I don’t want this!”  I 

shrugged and said that I was leaving the documents with her. 

Mrs. Austin became very angry and approached me quickly as though she was going to physically 
shove me out the door and said, “You’re not welcome here!”  Barely restraining herself from physically 
shoving me, as she got within inches of me she forcefully opened the door into the hallway, she then 
snatched the third set of documents and threw them into the hallway repeating in a loud, angry tone, “I 
told you, I DO NOT WANT THIS!!!” 

 
I did not argue or resist leaving, I left at that point.  I was wildly surprised by the unexpected 

reaction, the anger exhibited towards me, and how my personal space was violated.  As an attorney I was 
disappointed in her decorum and unprofessional demeanor. 
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Project 598124 - Federal Blvd Marijuana Outlet 
Project lnfom1ation 

Scope ENCANTO (Process 3) Conditional Use Permit to operate a Marijuana Outlet (MO) located at APN 
543-020-0400 on Federal Boulevard with the removal and demolition of existing structures and 
construct a 1,682-square-foot building. The 0.11 acre lot, located on the north side of Federal 
Boulevard and east of Winnett Street, is in the CO-2-1 zone within the Encanto Neighborhoods. 
Community Plan area. Council District 4. 

Administrative 
Hold 

DSD Contact Cac, Cherlyn 
(619)236-6327 
ccac@sandiego.gov 

Application 
Expiration 

03/11/2028 

24007747 Deposit 
Account 
Number 

Add a deposit in the amount of: 

Customer Information 

Customer Firm 

Carlos A Gonzalez Techne 

Aaron Magagna A-M Industries 

Terry Strom Strom Entitlement-Permitting 

Aaron hifagagna A-M Industries 

Abhay Schweitzer Techne 

Aaron Magagna 

Terry Strom Strom Entitlement-Permitting 

John Ek 

Aaron Magagna A-M Industries 

Review Cycles 

Role 

Agent 

Agent 

Agent 

Applicant 

Concerned Citizen 

DA-OS 3242 

FORMER-Pt of Contact 

Owner 

Point of Contact 

+ 

V 



Project 598124 - Federal Blvd Marijuana Outlet 
Project Information 

Scope 

Administrative 
Hold 

ENCANTO (Process 3) Conditional Use Permit to operate a Marijuana Outlet (MO) located at APN 
543-020-0400 on Federal Boulevard \>vith the removal and demolition of existing structures and 
construct a 1,682-square-foot building The 0.11 acre lot, located on the north side of Federal 
Boulevard and east of Winnett Street, 1s in the CO-2-1 zone within the Encanto Neighborhoods 
Community P!an area. Council District 4. 

DSD Contact Cac, Cherlyn 
(619)236-6327 
ccac@sandiego.gov 

Application 
Expiration 

Deposit 
Account 
Number 

03/1 1/2028 

24007747 
Add a deposit in the amount of: 

Customer Information 

Review Cycles 

(Cycle #9] - Opened 

+ 

V 

Review 10 Discip line Status 

1716381 LOR-Planning Reviev1 Assignment Pending 

1716383 LOR-Engineering Review Assignment Pending 

Due Date Completed Pate Lateness Active 

Yes 

Yes 

fCycle #14] • Opened 

Jobs 

> 
V 

V 

6220 FEDERAL BL V 



Project 598124 - Federal Blvd.MarUuana Outlet 
Project Information 

Scope 

Adminlstrativ-e 
Hold 

ENCANTO (Process 3) Conditional Use Permit to operate a tvlarijuana Outlet (MO) located at APN 
543-020-0400 on Federal Boulevard with the removat and demolition of existing structures and 
construct a 1,682-square-foot building. The 0.11 acre lot, located on the north side of Federal< 
Bolilevard and east of VVinnett Street, is in the C0-2-1 zone within the Encanto Neighborhoods 
Community Plan area. Council District 4. 

DSD Contact Cac, Cherlyn 
(619)236-6327 
ccac@sandiego.g.ov 

Applicotion 
Expiration 

Deposit 
Account 
Number 

03/11/2028 

24007747 
Add a deposit in the amount of: 

Customer Information 

Review Cycles 

[Cycle #9] - Opened 

[Cycte#1 4} • Opened 

+ 

Review lO O~scipHne 

1716382 LOR-Environmental 

1716384 LOR-Transportation Dev 

Status 

Assignment Pending 

Assignment Pending 

1716385 Community Planning GroL1p Assignment Pending 

Due Date Completed Date Lateness Active 

Yes 

Yes 

Yes 

Jobs 
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10/11/21, 6:26 AM Gmail - Testimony

https://mail.google.com/mail/u/0?ik=505cbcf73f&view=pt&search=all&permmsgid=msg-f%3A1681824610704615667&simpl=msg-f%3A168182461070… 1/1

Darryl Cotton <indagrodarryl@gmail.com>

Testimony 

Corina Young <corina.young@live.com> Wed, Oct 28, 2020 at 12:22 PM
To: Darryl Cotton <indagrodarryl@gmail.com>

Darryl,

I am not involved. Please do not include me in your lawsuit. Please do not post this email online. 

A� ached are emails from my a� orney at the � me.  

Corina 

2 attachments

Email #1.pdf 
299K

Email 2.pdf 
133K



10/28/2020 Mail - Corina Young - Outlook

https://outlook.live.com/mail/0/search/id/AQMkADAwATM3ZmYAZS04Y2FlLTE2MjEtMDACLTAwCgBGAAADoZanLdonEkmPjDaHnYVYHQcAEhzF7Ft5Sko… 1/7

FW: Geraci v. Cotton [Deposition Subpoena - Corina Young]

natalie@nguyenlawcorp.com <natalie@nguyenlawcorp.com>
Tue 7/2/2019 12�01 PM

To:  'Corina Young' <corina.young@live.com>

1 attachments (10 KB)

190627.Tentative Rulings on Motions in Limine.pdf;

Good morning Corina,

I hope this email finds you well. I haven’t heard back from you so I assume you are occupied with other
importance.

As an update, below is the last email from Cotton’s attorney. In light of the trial dates, I presumed he was
bluffing so I just ignored him.

The court issued its ruling on the parties’ Motions in Limine in the Geraci v. Cotton trial last week. If you
are bored or curious, it is attached for your review. The Trial was supposed to start July 1 but it looks as
if someone (likely Cotton’s attorney) filed an appeal and so trial was taken off calendar. I’ll keep you
apprised of this but for the moment, there’s nothing you really need to do.

Yours,

Natalie

Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 2260 Avenida de la Playa | La Jolla, CA 92037
T:  858-225-9208
E:  natalie@nguyenlawcorp.com

From: Jake Austin <jpa@jacobaustinesq.com>
Sent: Wednesday, June 12, 2019 6:45 PM
To: Natalie T. Nguyen <natalie@nguyenlawcorp.com>
Subject: Re: Geraci v. Cotton [Deposition Subpoena - Corina Young]

Ms. Nguyen,

Trial on the Geraci v. Cotton case in which your client, Corina Young, is a material witness is immediately
impending and you have yet to deliver on any of the items we had previously agreed upon.

At this point in time it is too late to rely on you to uphold your promises without a proper demand.  I
need you to provide a declaration by end of week or I will have to file a motion for sanctions against you
personally, and re-issue a subpoena.

Let me know by the end of the day Friday if you will provide the declaration requested or not so I can
proceed accordingly.

Jacob

Law Office of Jacob Austin 
P.O. Box 231189
San Diego, CA 92193 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501

Attachment 
Email 1 



10/28/2020 Mail - Corina Young - Outlook

https://outlook.live.com/mail/0/search/id/AQMkADAwATM3ZmYAZS04Y2FlLTE2MjEtMDACLTAwCgBGAAADoZanLdonEkmPjDaHnYVYHQcAEhzF7Ft5Sko… 2/7

 
The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  This e-mail may be attorney-client communication, and
as such, is privileged and confidential.  If the reader of this e-mail is not the intended recipient or any agent responsible for delivering it to the intended recipient, you are notified that you
have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in error, please notify the sender immediately and delete this
document.

 
 
On Tue, May 28, 2019 at 10:20 AM Jake Austin <jpa@jacobaustinesq.com> wrote:

Ms. Young's original deposition was scheduled for Jan. 18th and we agreed to your request that she
provide a declaration instead.  It has been over 4 months and we have yet to receive anything.  Please
provide an update.
 
Jacob
Law Office of Jacob Austin 
P.O. Box 231189
San Diego, CA 92193 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501
 
The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  This e-mail may be attorney-client communication,
and as such, is privileged and confidential.  If the reader of this e-mail is not the intended recipient or any agent responsible for delivering it to the intended recipient, you are notified
that you have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in error, please notify the sender immediately and delete
this document.

 
 
On Fri, May 3, 2019 at 12:04 PM <natalie@nguyenlawcorp.com> wrote:

Good morning Jake,
 
Thanks for following up. Let me check and get back to you soon.
 
Natalie
 
Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 2260 Avenida de la Playa | La Jolla, CA 92037
T:  858-225-9208
E:  natalie@nguyenlawcorp.com
 
 
 
 
From: Jake Austin <jpa@jacobaustinesq.com> 
Sent: Thursday, May 2, 2019 11:56 AM
To: Natalie T. Nguyen <natalie@nguyenlawcorp.com>
Subject: Re: Geraci v. Cotton [Deposition Subpoena - Corina Young]
 
Please give me an update, this is important to my client's case. 
 
Jacob
Law Office of Jacob Austin 
P.O. Box 231189
San Diego, CA 92193 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501
 
The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  This e-mail may be attorney-client
communication, and as such, is privileged and confidential.  If the reader of this e-mail is not the intended recipient or any agent responsible for delivering it to the intended
recipient, you are notified that you have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in error, please notify the
sender immediately and delete this document.



10/28/2020 Mail - Corina Young - Outlook

https://outlook.live.com/mail/0/search/id/AQMkADAwATM3ZmYAZS04Y2FlLTE2MjEtMDACLTAwCgBGAAADoZanLdonEkmPjDaHnYVYHQcAEhzF7Ft5Sko… 3/7

 
 
On Tue, Apr 16, 2019 at 6:15 PM Jake Austin <jpa@jacobaustinesq.com> wrote:

Hello Natalie, 
 
As you recall we have been trying to work out an affidavit or a deposition for three months now,
can you kindly give me an update on Ms. Young?
 
Jacob
Law Office of Jacob Austin 
P.O. Box 231189
San Diego, CA 92193 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501
 
The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  This e-mail may be attorney-client
communication, and as such, is privileged and confidential.  If the reader of this e-mail is not the intended recipient or any agent responsible for delivering it to the intended
recipient, you are notified that you have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in error, please notify
the sender immediately and delete this document.

 
 
On Thu, Mar 7, 2019 at 1:45 PM <natalie@nguyenlawcorp.com> wrote:

Hi Jacob,
 
Ms. Young is out of town on March 11 so she will not be able to attend the deposition as
noticed. Our Objection to the Deposition Notice is attached.
 
Despite her limited availability, we maintain the intention to provide you with a written statement
as previously agreed. I hope to have it ready sometime next week.
 
Best regards,
 
Natalie
 
Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 2260 Avenida de la Playa | La Jolla, CA 92037
T:  858-225-9208
E:  natalie@nguyenlawcorp.com
 
 
 
 
From: Jake Austin <jpa@jacobaustinesq.com> 
Sent: Thursday, February 28, 2019 2:05 PM
To: natalie@nguyenlawcorp.com
Subject: Re: Geraci v. Cotton [Deposition Subpoena - Corina Young]
 
Hello, 
 
I haven’t heard from you for awhile so just so you know my office is generating a subpoena for
a deposition. We hope we do not need a deposition so if you can provide an affidavit that
would be greatly appreciated. Also can we agree to accept electronic service from one another
moving forward?
 
Jacob
 
On Mon, Jan 21, 2019 at 3:09 PM <natalie@nguyenlawcorp.com> wrote:

Hi Jacob,



10/28/2020 Mail - Corina Young - Outlook

https://outlook.live.com/mail/0/search/id/AQMkADAwATM3ZmYAZS04Y2FlLTE2MjEtMDACLTAwCgBGAAADoZanLdonEkmPjDaHnYVYHQcAEhzF7Ft5Sko… 4/7

 
I closely reviewed the Declaration of Joe Hurtado and the text message exchange attached
thereto. I also discussed your proposal:
 
“Thus, to simplify the matter, if Ms. Young can provide her sworn written testimony stating
that all of the statements in the text messages were true or she believed them to be true when
she said them, along with a description of the length and nature of her relationships with the
parties identified in the text messages, we can forgo her deposition. 
 
with Ms. Young and she’s accepted the same. We will provide a sworn written testimony by
Ms. Young as described above.
 
Best regards,
 
Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 2260 Avenida de la Playa | La Jolla, CA 92037
T:  858-225-9208
E:  natalie@nguyenlawcorp.com
 
 
 
 
 
 
From: Natalie T. Nguyen <natalie@nguyenlawcorp.com> 
Sent: Thursday, January 17, 2019 5:23 PM
To: 'Jake Austin' <jpa@jacobaustinesq.com>
Subject: RE: Geraci v. Cotton [Deposition Subpoena - Corina Young]
 
Hi Jacob,
 
Thank you for taking the time to lay it all out for me. My grasp of this case is limited to the
online register of action, the minute order to continue trial, and the deposition subpoena.
However, I’m only representing a third-party witness so I see no reason to be embroiled in
the case. Perhaps it’s best this way.
 
I quickly scanned the attachment you sent, mostly the text message exchange. I gather
there’s some complicated history between the parties. In any event, I don’t see an issue with
a providing a sworn statement.
 
I intend to review your email and attachment more closely tomorrow and discuss your
proposal with Mr. Young. I will reach back out to you after that.
 
Best regards,
 
Natalie
 
Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 11440 West Bernardo Court, Suite 210 | San Diego, CA 92127
T:  858-225-9208
E:  natalie@nguyenlawcorp.com
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From: Jake Austin <jpa@jacobaustinesq.com> 
Sent: Thursday, January 17, 2019 4:55 PM
To: natalie@nguyenlawcorp.com
Subject: Re: Geraci v. Cotton [Deposition Subpoena - Corina Young]
 
Hello Natalie, 
 
This is an awkward situation, so I will be direct. Your client has repeatedly communicated
that she is hostile to my client and will not provide her deposition to material matters that are
crucial to my client. Thus, your unilateral decision to cancel the deposition because I did not
respond with an alternative to her deposition is procedural improper and, in light of her long
history of seeking to avoid being deposed, is suspect.  
 
I can inform you that one of the parties on our side went through Stage III cancer and so we
are aware of the challenges that dealing with cancer treatments takes on a patient and their
loved ones. However, because of that, we also know that there will never be a “good” time in
that context to be deposed. 
I am not sure how deeply you are aware of the facts in this matter, so I will not assume you
are purposefully being antagonistic and will not file a motion to compel your client’s
attendance and seek sanctions. 
 
With that said, we understand your client is in a tough situation, which is what makes her
testimony highly relevant and credible to our case. In your prior email you state that we can
discuss “alternatives to her sitting for the deposition” and since it wasn’t a request to
reschedule, I have been racking my brain for an alternative to having her go through a
deposition which I know could be tedious and stressful on its own.  I also know that she may
be hesitant to discuss certain subjects and may rely on the right against self-incrimination in
some of her responses.   I am not sure how familiar you are with the underlying case, but it is
my belief that Ms. Young has not been involved in the acts that underline the causes of action
and it is not my intention to name her in any lawsuit or anything to that effect. 
To be specific, the facts which we hope to elicit from Ms.
Young have already been provided by her in her text messages with Mr. Hurtado. Attached
hereto is a declaration from Mr. Hurtado that in turn has exhibits of text messages between
him and Ms. Young regarding the subjects that we desire to depose Ms. Young on. The only
additional facts we would want established, beyond those in her text messages, is a
description of how long and how many interactions she has had with the parties at issue in
this litigation and in the text messages.  
 
What should be clear is that Ms. Young has known the parties associated with Mr. Geraci
significantly longer and has established professional relationships with them, as opposed to
the limited number of times she has met Mr. Cotton and Mr. Hurtado with whom she only
had a couple of interactions with (setting aside her communications related to not wanting to
be involved in this litigation to Mr. Hurtado). 
 
Thus, to simplify the matter, if Ms. Young can provide her sworn written testimony stating
that all of the statements in the text messages were true or she believed them to be true when
she said them, along with a description of the length and nature of her relationships with the
parties identified in the text messages, we can forgo her deposition. 
 
Please confirm if your client is willing to provide such sworn testimony. If not, please let me
know if your client is available to be deposed any day next week between Wednesday
through Friday. 
Please note that the trial calendar requires us to file a motion for summary judgement on or
before February 8, 2019. As you know, getting transcripts back and drafting an MSJ is time



10/28/2020 Mail - Corina Young - Outlook

https://outlook.live.com/mail/0/search/id/AQMkADAwATM3ZmYAZS04Y2FlLTE2MjEtMDACLTAwCgBGAAADoZanLdonEkmPjDaHnYVYHQcAEhzF7Ft5Sko… 6/7

consuming, so, unfortunately, we are not in a position to push back her deposition for any
prolong period of time.  
Thus, if you cannot agree to providing her sworn testimony as described above, or having her
deposition taken sometime next week, in the interests of my client’s case, I will be forced to
file an ex-parte application seeking to compel her deposition. 
 
Lastly, again, my apologies for this direct and confrontational email. However, given Ms.
Young’s repeated statements, the nearing MSJ deadline, and the actions by the attorneys for
Mr. Geraci, which I have already gone on record of stating and believing to be tantamount to
fraud, I hope you can appreciate that I am attempting to manage this situation for Ms. Young
as best as possible. The bottom line is that Ms. Young’s testimony provides damaging
evidence against her own attorney and agents and I realize the uncomfortable position she is
in. 
 
I am open to alternatives and discussions, but Ms. Young’s testimony is material and crucial.
If you would like to discuss this issue further, I will make myself available to you. 
 
Jacob
 
 
 
On Tue, Jan 15, 2019 at 1:05 PM <natalie@nguyenlawcorp.com> wrote:

Hi Jacob,
 
I left you a voicemail earlier and I do hope we can connect today. Our firm represents
Corina Young, whose deposition you set for this Friday, January 18, 2019. Ms. Young is
caring for a parent with brain cancer so she has very little time and a lot on her mind. Can
we discuss alternatives to her sitting for the deposition on Friday?
 
Best regards,
 
Natalie
 
Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 2260 Avenida de la Playa | La Jolla, CA 92037
T:  858-225-9208
E:  natalie@nguyenlawcorp.com
 
 

Law Office of Jacob Austin
1455 Frazee Rd.  Suite 500
San Diego, CA 92108 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  This e-mail may be attorney-client
communication, and as such, is privileged and confidential.  If the reader of this e-mail is not the intended recipient or any agent responsible for delivering it to the
intended recipient, you are notified that you have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in
error, please notify the sender immediately and delete this document.

 

 
 
On Wed, Jan 16, 2019 at 3:39 PM <natalie@nguyenlawcorp.com> wrote:

Hi Jacob,
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I did not receive a response from you. Please note that for the reasons set forth in my
email below, Ms. Young is unable and will not attend the deposition you set for this Friday,
January 18, 2019, at 10:00 am. Please kindly contact my office before setting another
deposition date.
 
Best regards,
 
Natalie
 
Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 2260 Avenida de la Playa | La Jolla, CA 92037
T:  858-225-9208
E:  natalie@nguyenlawcorp.com
 
 
 
 
From: natalie@nguyenlawcorp.com <natalie@nguyenlawcorp.com> 
Sent: Tuesday, January 15, 2019 1:05 PM
To: JPA@jacobaustinesq.com
Subject: Geraci v. Cotton [Deposition Subpoena - Corina Young]
Importance: High
 
Hi Jacob,
 
I left you a voicemail earlier and I do hope we can connect today. Our firm represents
Corina Young, whose deposition you set for this Friday, January 18, 2019. Ms. Young is
caring for a parent with brain cancer so she has very little time and a lot on her mind. Can
we discuss alternatives to her sitting for the deposition on Friday?
 
Best regards,
 
Natalie
 
Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 2260 Avenida de la Playa | La Jolla, CA 92037
T:  858-225-9208
E:  natalie@nguyenlawcorp.com
 
 

--
Law Office of Jacob Austin
1455 Frazee Rd.  Suite 500
San Diego, CA 92108 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use
of the recipient(s) designated above.  This e-mail may be attorney-client communication, and
as such, is privileged and confidential. If the reader of this e-mail is not the intended recipient
or any agent responsible for delivering it to the intended recipient, you are notified that you
have received this e-mail in error and any review, distribution or copying is prohibited.  If you
have received this e-mail in error, please notify the sender immediately and delete this
document.
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Geraci v Cotton

natalie@nguyenlawcorp.com <natalie@nguyenlawcorp.com>
Mon 7/22/2019 11�24 AM

To:  'Corina Young' <corina.young@live.com>

1 attachments (80 KB)

Invoice_656_491294_g8e.pdf;

Hi Corina,

I hope this email finds you very well.

I just wanted to let you know that the trial in Geraci v Cotton went forward and was completed.
Therefore, you don’t have to worry about providing any declaration or testimony on this case. Attached is
your final invoice; no payment is due from you and we will close our file.

It was a pleasure working with you. Good luck on all your future endeavors!

PS. The jury found in favor of Geraci.

Natalie T. Nguyen, Esq.
NGUYEN LAW CORPORATION
M: 2260 Avenida de la Playa | La Jolla, CA 92037
T:  858-225-9208
E:  natalie@nguyenlawcorp.com

Attachment
Email 2
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Engebretsen v. City of San Diego 
Court of Appeal of California, Fourth Appellate District, Division One 

November 30, 2016, Opinion Filed 
D068438

 

Reporter 
2016 Cal. App. Unpub. LEXIS 8548 *; 2016 WL 6996218

RICK ENGEBRETSEN, Plaintiff and Respondent, v. 
CITY OF SAN DIEGO, Defendant; RADOSLAV KALLA 
et al., Real Parties in Interest and Appellants. 

Notice: NOT TO BE PUBLISHED IN OFFICIAL 
REPORTS. CALIFORNIA RULES OF COURT, RULE 

8.1115(a), PROHIBITS COURTS AND PARTIES FROM 
CITING OR RELYING ON OPINIONS NOT CERTIFIED 
FOR PUBLICATION OR ORDERED PUBLISHED, 
EXCEPT AS SPECIFIED BY RULE 8.1115(b). THIS 
OPINION HAS NOT BEEN CERTIFIED FOR 
PUBLICATION OR ORDERED PUBLISHED FOR THE 
PURPOSES OF RULE 8.1115. 

Prior History:  [*1] APPEAL from a judgment of the 
Superior Court of San Diego County, No. 37-2015-
00017734-CU-WM-CTL, Joel M. Pressman, Judge. 

Disposition: Affirmed. 

Core Terms 
 
lease, equitable estoppel, ministerial duty, property 
owner, statement of decision, trial court, negotiations, 
parties, holder, conditional use permit, supporting 
evidence, mandamus relief, terminated, financial 
responsibility, substantial evidence, agency relationship, 
application process, writ of mandate, possessed, Tenant 

Counsel: Sharif Faust Lawyers, Matthew J. Faust for 
Real Parties in Interest and Appellants. 
Finch, Thornton and Baird, David S. Demian, for Plaintiff 
and Respondent. 
No appearance by Defendant. 

Judges: HALLER, Acting P. J.; AARON, J., IRION, J. 
concurred. 

Opinion by: HALLER, Acting P. J. 

Opinion 
 
 

Plaintiff Rick Engebretsen sought a writ of mandate to 
compel the City of San Diego (City) to recognize him as 
the sole applicant for a conditional use permit (CUP) to 
operate a medical marijuana consumer cooperative 
(MMCC) on his property (the Property) and process the 
application accordingly. Engebretsen alleged he was 
the sole record owner and interest holder of the 
Property throughout the application process. Although 
real party in interest Radoslav Kalla was listed as the 
applicant for the CUP, Engebretsen alleged that Kalla 
was acting on Engebretsen's behalf as an agent, Kalla 
never had an independent legal right to use the 
Property, and Engebretsen had since revoked Kalla's 
agency. The City did not oppose Engebretsen's writ 
petition. 

The trial court granted the writ, and in a statement of 
decision, [*2]  discussed its basis for finding that (1) 
Kalla was acting as Engebretsen's agent in pursuing 
the CUP; (2) Kalla did not have any independent 
authority to pursue it or legal interest in the Property; (3) 
Engebretsen, as the principal, terminated Kalla's 
agency and became the only proper applicant; and (4) 
the City had a ministerial duty to process the application 
in Engebretsen's name. 

On appeal, Kalla and real party in interest Matthew 
Compton contend the trial court's principal-agent finding 
is not supported by sufficient evidence, mandamus was 
not a proper remedy, and the court did not address and 
consider their equitable estoppel defense in the 
statement of decision. We conclude substantial 
evidence supports the court's factual finding of an 
agency relationship, Engebretsen established a proper 
basis for a writ of mandate, and the court implicitly 
rejected Kalla and Compton's estoppel defense. 
Therefore, we affirm the judgment. 
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FACTUAL AND PROCEDURAL BACKGROUND 

 
Engebretsen's Property and the Initial Application for a 

CUP to Operate an MMCC 

Engebretsen's Property, on Carroll Road in San Diego, 
is located in a City district where up to four properties 
within the district may be used to [*3]  operate medical 
marijuana consumer cooperatives. Engebretsen was 
the sole record owner of the Property in fee simple. In 
early 2014, Engebretsen retained Paul Britvar to submit 
an application on Engebretsen's behalf for a CUP to 
operate an MMCC and seek out prospective parties to 
lease or purchase the Property. The scope of 
Engebretsen and Britvar's principal-agent relationship 
is well documented and undisputed in this case. 

The Land Development Code (LDC), within the San 
Diego Municipal Code (SDMC), governs the City's CUP 
application process and sets forth the individuals who 
are authorized to file an application. (SDMC, § 
112.0102.) On an initial CUP application form, Britvar 
certified he was the "Authorized Agent of Property 
Owner." On a required ownership disclosure form, he 
listed Engebretsen as the sole owner and interest 
holder in the Property. Compton, as vice president of 
Bay Front LLC, signed a separate form naming the 
company as the financially responsible party to cover 
the City's costs in processing the application. 

 
Engebretsen Authorizes Kalla to Continue the CUP 

Application Process 

Up until August 2014, Kalla and Compton were dealing 
with Britvar over lease and/or purchase 
negotiations, [*4]  but Kalla and Compton wished to 
negotiate directly with Engebretsen. Engebretsen 
began communicating primarily with Kalla. Thereafter, 
Engebretsen terminated Britvar's agency and orally 
authorized Kalla as his agent to continue the CUP 
application process while they attempted to negotiate a 
lease or purchase agreement for the Property. In 
October 2014, unknown to Engebretsen, Britvar 
assigned his "interest" in the CUP application to Kalla. 

On October 23, 2014, Kalla filed a revised application 
form with the City for the CUP to operate an MMCC on 
the Property (the Application). As Britvar had done, 
Kalla marked himself as the "Authorized Agent of 
Property Owner" in the "Applicant" box on the 
Application; Engebretsen is listed on the same form as 
the "Property Owner." Kalla signed the Application and 

certified the correctness of the supplied information. 
Kalla did not indicate he was a property owner, tenant, 
or "other person having a legal right, interest, or 
entitlement to the use of the property that is the subject 
of this application." With the Application, Kalla also filed 
an updated ownership disclosure form signed by 
Engebretsen, again showing Engebretsen as the sole 
owner and [*5]  interest holder in the Property. 

Between November 2014 and February 2015, Kalla and 
Engebretsen negotiated directly with each other on 
possible terms for the lease or purchase of the Property. 
Engebretsen sent Kalla a letter of intent for the lease of 
the Property (First LOI). The First LOI provides: "Tenant 
agrees to pay for all costs and fees related to obtaining 
the CUP." Further, the First LOI states: "Lease 
Agreement shall be contingent upon Landlord obtaining 
CUP and Tenant obtaining any other governmental 
permits and licenses required for Tenant's Use."1 Kalla 
did not sign the First LOI. 

In response to the First LOI, Kalla provided 
Engebretsen with a letter of intent for a lease and 
purchase option (Second LOI). Kalla's Second LOI 
states: "Lease Agreement shall be contingent upon 
Tenant on behalf of Landlord obtaining CUP and Tenant 
obtaining any other governmental permits and licenses 
required for Tenant's Use." Engebretsen did not sign 
the Second LOI. The parties continued to exchange 
multiple letters [*6]  of intent and proposed leases in 
good faith, but could not reach an agreement. In 
general, Engebretsen preferred to structure the deal as 
a lease while Kalla and Compton preferred an outright 
purchase/sale. 

 
Engebretsen Revokes Kalla's Agency, and the City 

Refuses to Process the Application in Engebretsen's 

Name 

Because negotiations with Kalla reached an impasse, 
Engebretsen contacted the City in March 2015 to be 
recognized as the sole applicant on the Application. The 
City responded that it did not consider Engebretsen to 
be the applicant. Engebretsen next met with a City 
representative to discuss removing Kalla's name from 
the Application, but the City refused. Subsequently, 
Engebretsen repeatedly met or communicated with City 

 
1 Within the exchanged documents, the "Landlord" or "Seller" 
is defined as Engebretsen and the "Tenant" or "Buyer" is 
defined as Kalla, Compton, and/or a company under their 
control. 
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representatives, including through his counsel, to 
convey that he was the sole owner and interest holder in 
the Property, he had terminated Kalla's agency, Kalla 
had no independent legal right to pursue the 
Application, and Engebretsen would be the financially 
responsible party. The City continuously refused to 
follow Engebretsen's instructions. 

In April 2015, the City informed Engebretsen that 
Compton had designated Kalla as the new financially 
responsible party [*7]  for the Application, against 
Engebretsen's wishes. The City would not accept 
Engebretsen as the financially responsible party for the 
Application without Kalla's signature. Later that month, 
the City's hearing officer approved the Application for 
issuance of a CUP, with Kalla listed as the applicant and 
prospective permit holder. The Application was the 
fourth and last one approved by the City for a CUP to 
operate an MMCC in the district where the Property is 
located. A third party appealed the Application approval 
decision for unrelated reasons, and the hearing on that 
appeal was set to be heard by the City's Planning 
Commission on June 25, 2015. 

 
Engebretsen's Petition for Writ of Mandate 

In May 2015, Engebretsen filed a verified petition for 
writ of mandate directing the City to: (1) recognize 
Engebretsen as the sole applicant on the Application 
and (2) process the Application with Engebretsen as 
the sole applicant. The court set the matter for trial on 
an expedited basis. The City filed a statement of 
nonopposition to Engebretsen's petition for writ of 
mandate. 

On June 16, 2015, the court conducted a trial and heard 
testimony from Kalla and Compton. Kalla testified he 
and Compton "believed [*8]  [they] had a lease contract 
on the property" based on Britvar's representations, but 
admitted that negotiations with Engebretsen "fell 
completely apart" and the parties never actually 
executed a lease agreement. Compton confirmed he 
and Kalla had no lease agreement on the Property and 
they agreed to be financially responsible for the 
Application because they thought they "were going to be 
able to lease" the Property. The City took no position at 
trial. 

After closing argument, the court gave its tentative ruling 
from the bench, granting Engebretsen's petition for a 
writ of mandate. As part of the ruling, Engebretsen 
would have to pay the City the amounts Kalla and 
Compton had paid for the Application's processing, so 

the City could then reimburse Kalla and Compton. In 
making its ruling, the court noted the undisputed facts 
that Engebretsen was the record owner of the Property 
and Kalla and Compton did not enter into a lease or 
purchase agreement for the Property. The court 
commented that Kalla and Compton had not shown they 
had "any interest in [the] property whatsoever," and had 
"moved forward absent a legally binding agreement 
under any circumstances." Kalla and Compton 
requested a [*9]  statement of decision on several 
disputed issues, and the court directed counsel for 
Engebretsen to draft a proposed statement. Following 
the trial, the court issued a minute order summarizing its 
ruling. 

On June 23, 2015, Kalla and Compton filed a notice of 
appeal. The next day, the court ordered that the notice 
of appeal would not operate as a stay of execution on 
the judgment and writ to be issued. 

On July 20, 2015, the court filed its statement of 
decision (SOD). Kalla and Compton did not object to the 
SOD, propose any revisions, or otherwise inform the 
trial court that the SOD failed to address an issue. On 
August 18, 2015, the court rendered its judgment, which 
attached and incorporated the SOD by reference, and 
issued the writ of mandate.2 
DISCUSSION 
I. Standard of Review 

When an appellate court reviews a trial court's judgment 
on a petition for a writ of mandate, it applies the 
substantial evidence test to the trial court's findings of 
fact and independently reviews the trial court's [*10]  
conclusions on questions of law, which include the 
interpretation of a statute and its application to the facts. 
(Klajic v. Castaic Lake Water Agency (2001) 90 

Cal.App.4th 987, 995, 109 Cal. Rptr. 2d 454 (Klajic).) 
The substantial evidence test applies to both express 
and implied findings of fact. (Rey Sanchez Investments 

v. Superior Court (2016) 244 Cal.App.4th 259, 262, 197 

Cal. Rptr. 3d 575.) "'Substantial evidence' is evidence of 
ponderable legal significance, evidence that is 
reasonable, credible and of solid value." (Roddenberry 

v. Roddenberry (1996) 44 Cal.App.4th 634, 651, 51 Cal. 

Rptr. 2d 907.) When reviewing the trial court's factual 
findings, we ask whether it was "reasonable for a trier of 

 
2 We denied Kalla and Compton's request for judicial notice 
dated February 19, 2016, of a separate lawsuit filed by 
Engebretsen against them. Accordingly, that matter is not 
part of the record on appeal. 
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fact to make the ruling in question in light of the whole 
record." (Id. at p. 652.) 
II. The Trial Court Properly Issued a Writ of Mandate 

Kalla and Compton contest the court's finding of an 
agency relationship, the propriety of mandamus relief, 
and the court's implied rejection of their equitable 
estoppel defense. 
A. The Court's Finding Regarding the Existence of an 

Agency Relationship Is Supported by Substantial 

Evidence 

Kalla and Compton argue insufficient evidence 
supported the trial court's factual finding that Kalla acted 
as Engebretsen's agent in pursuing a CUP application 
and the court placed undue weight on the application 
form submitted by Kalla to the City. 

"An agent is one who represents another, called the 
principal, in dealings with third persons." [*11]  (Civ. 

Code, § 2295.) "Any person may be authorized to act as 
an agent, including an adverse party to a transaction." 
(Michelson v. Hamada (1994) 29 Cal.App.4th 1566, 

1579, 36 Cal. Rptr. 2d 343.) Agency may be implied 
from the circumstances and conduct of the parties. 
(Ibid.) Indicia of an agency relationship include the 
agent's power to alter legal relations between the 
principal and others and the principal's right to control 
the agent's conduct. (Vallely Investments, L.P. v. 

BancAmerica Commercial Corp. (2001) 88 Cal.App.4th 

816, 826, 106 Cal. Rptr. 2d 689.) "The existence of an 
agency relationship is a factual question for the trier of 
fact whose determination must be affirmed on appeal if 
supported by substantial evidence." (Garlock Sealing 

Technologies, LLC v. NAK Sealing Technologies Corp. 

(2007) 148 Cal.App.4th 937, 965, 56 Cal. Rptr. 3d 177 
(Garlock).) 

Here, substantial evidence supports the court's finding 
that Kalla was acting as Engebretsen's agent in 
completing the Application. Kalla certified on the 
Application form that he was Engebretsen's authorized 
agent, thereby representing and binding Engebretsen 
in dealings with the City regarding the CUP application. 
Kalla had no other basis or authority to complete a CUP 
application for the Property—he was neither a property 
owner nor a legal interest holder. In addition, 
Engebretsen declared under penalty of perjury that he 
orally authorized Kalla as his agent to continue the 
application process initiated by agent Britvar. Other 
evidence suggests [*12]  that Kalla understood the CUP 
was for Engebretsen's benefit as the Property owner 
until Kalla executed a lease or purchase agreement. 

Furthermore, Engebretsen consistently believed he 
was able to terminate Kalla's agency with respect to the 
Application at any time, as a principal is entitled to do. 
(See Malloy v. Fong (1951) 37 Cal.2d 356, 370, 232 

P.2d 241 ["The power of the principal to terminate the 
services of the agent gives him the means of controlling 
the agent's activities."].) Kalla and Compton essentially 
ask us on appeal to reweigh or draw alternative 
inferences from the evidence, which we may not do. 
(Garlock, supra, 148 Cal.App.4th at p. 966.) The court's 
agency finding was reasonable. 
B. Engebretsen Established a Proper Basis for 

Mandamus Relief 

Kalla and Compton contend that Engebretsen did not 
establish a basis for mandamus relief because the City 
did not have a ministerial duty to recognize 
Engebretsen as the applicant and Engebretsen 
possessed a plain, speedy, and adequate legal remedy. 
1. Writs of Mandate Generally 

Under Code of Civil Procedure section 1085, 

subdivision (a), the trial court may issue a writ of 
mandate "to any . . . person . . . to compel the 
performance of an act which the law specially enjoins, 
as a duty resulting from an office, trust, or station, or to 
compel the admission of a party to the use [*13]  and 
enjoyment of a right or office to which the party is 
entitled, and from which the party is unlawfully 
precluded by that . . . person." 

"A traditional writ of mandate under Code of Civil 

Procedure section 1085 is a method for compelling a 
public entity to perform a legal and usually ministerial 
duty. [Citation.] The trial court reviews an administrative 
action pursuant to Code of Civil Procedure section 1085 
to determine whether the agency's action was arbitrary, 
capricious, or entirely lacking in evidentiary support, 
contrary to established public policy, unlawful, 
procedurally unfair, or whether the agency failed to 
follow the procedure and give the notices the law 
requires. [Citations.] 'Although mandate will not lie to 
control a public agency's discretion, that is to say, force 
the exercise of discretion in a particular manner, it will 
lie to correct abuses of discretion. [Citation.] In 
determining whether an agency has abused its 
discretion, the court may not substitute its judgment for 
that of the agency, and if reasonable minds may 
disagree as to the wisdom of the agency's action, its 
determination must be upheld.'" (Klajic, supra, 90 

Cal.App.4th at p. 995, fn. omitted; California Public 

Records Research, Inc. v. County of Stanislaus (2016) 
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246 Cal.App.4th 1432, 1443, 201 Cal. Rptr. 3d 745.) 
2. The City Had a Ministerial Duty 

Kalla and Compton argue the City did not have 
ministerial duty in this case because [*14]  (1) there is 
no City procedure for amending a CUP application, (2) 
allowing amendments may allow "dangerous or 
untrustworthy" people to operate an MMCC, and (3) a 
writ of prohibition was the appropriate remedy to stop 
the City from processing the Application in Kalla's name. 
We reject these arguments. 

To obtain mandamus relief, Engebretsen was required 
to demonstrate that the City had a "clear, present, 
ministerial duty" to perform the requested action. 
(Alliance for a Better Downtown Millbrae v. Wade (2003) 

108 Cal.App.4th 123, 129, 133 Cal. Rptr. 2d 249.) "A 
ministerial duty is an act that a public officer is obligated 
to perform in a prescribed manner required by law when 
a given state of facts exists." (Ibid.) An act is not 
ministerial when it involves the exercise of discretion or 
judgment. (County of San Diego v. State of California 

(2008) 164 Cal.App.4th 580, 596, 79 Cal. Rptr. 3d 489.) 

Courts have concluded that city and county employees 
are engaged in ministerial acts when ascertaining 
whether procedural requirements have been met. (E.g., 
Billig v. Voges (1990) 223 Cal.App.3d 962, 968-969, 

273 Cal. Rptr. 91 [clerk correctly rejected referendum 
petition because it did not comply with Elections Code]; 
Palmer v. Fox (1953) 118 Cal.App.2d 453, 455-456, 258 

P.2d 30 [compelling county engineer to process building 
permit application where plaintiffs submitted all required 
paperwork]; see also Shell Oil Co. v. City and County of 

San Francisco (1983) 139 Cal.App.3d 917, 921, 189 

Cal. Rptr. 276 (Shell Oil) [compelling city to process a 
lessee's application for a conditional use permit because 
lessee was [*15]  an "owner" under the city's relevant 
ordinance].) 

In this case, Engebretsen showed that the City must 
process and issue applications for conditional use 
permits consistent with relevant laws and procedures.3 
(SDMC, § 112.0102, subds. (a) & (b).) The City's 
ordinances provide that the persons "deemed to have 

 

3 "[A] conditional use permit grants an owner [*16]  permission 
to devote a parcel to a use that the applicable zoning 
ordinance allows not as a matter of right but only upon 
issuance of the permit." (Neighbors in Support of Appropriate 

Land Use v. County of Tuolumne (2007) 157 Cal.App.4th 997, 

1006, 68 Cal. Rptr. 3d 882.) 

the authority to file an application [are]: [¶] (1) The 
record owner of the real property that is the subject of 
the permit, map, or other matter; [¶] (2) The property 
owner's authorized agent; or [¶] (3) Any other person 
who can demonstrate a legal right, interest, or 
entitlement to the use of the real property subject to the 
application." (SDMC, §§ 112.0102, subd. (a), 113.0103 
[defining applicant].) The City's ordinances thus ensure 
that conditional use permits will only be granted to 
individuals having the right to use the property in the 
manner for which the permit is sought. (SDMC, §§ 
112.0102, subd. (a), 113.0103; see Shell Oil, supra, 139 

Cal.App.3d at p. 921; see generally 66A Cal.Jur.3d 
Zoning And Other Land Controls § 427 [summarizing 
California cases].) Any other interpretation would raise 
serious constitutional questions concerning property 
rights. (Shell Oil, at p. 921; see also County of Imperial 

v. McDougal (1977) 19 Cal.3d 505, 510, 138 Cal. Rptr. 

472, 564 P.2d 14 [holding that conditional use permits 
"run with the land"].) 

Engebretsen demonstrated he was the only person 
who possessed the right to use the Property, Kalla 
never independently possessed such a right, Kalla was 
acting for Engebretsen's benefit in completing the 
Application (Civ. Code, § 2330), and Engebretsen had 
terminated Kalla's agency. Under the circumstances, the 
City had a ministerial duty to process the CUP 
application for Engebretsen, the Property owner. 

Regarding Kalla and Compton's remaining arguments, 
there is no evidence in the record that requiring the City 
to process the Application in Engebretsen's name 
would lead to dangerous MMCC operations.4 Finally, 
Kalla and Compton have not cited any authority to 
support their position that a writ of prohibition was an 
available remedy. A writ of prohibition "arrests the 
proceedings of any tribunal, corporation, board, or 
person exercising judicial functions, when such 
proceedings are without or in excess of the jurisdiction 
of such tribunal, corporation, board, or person." (Code 

Civ. Proc., § 1102, italics added.) A writ of prohibition 
may not restrain ministerial or nonjudicial [*17]  acts, 
including an administrative decision to grant a permit. 
(Whitten v. California State Board of Optometry (1937) 8 

Cal.2d 444, 445, 65 P.2d 1296; F.E. Booth Co. v. 

Zellerbach (1929) 102 Cal.App. 686, 687, 283 P. 372.) 
The trial court did not err in concluding the City had a 

 
4 As Engebretsen also points out, a different section of the 
SDMC requires background checks for people operating or 
working at an MMCC (SDMC, § 42.1507), which is unaffected 
by provisions of the LDC. 
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ministerial duty to process the Application in 
Engebretsen's name. 
3. Engebretsen Did Not Have an Adequate Legal 

Remedy 

Kalla and Compton next argue that Engebretsen 
possessed an adequate legal remedy of filing and/or 
pursuing a new CUP application, precluding mandamus 
relief.5 This argument lacks merit. 

A writ of mandate generally will not issue when the 
plaintiff possesses a "plain, speedy and adequate 
remedy in the ordinary course of law." (Powers v. City of 

Richmond (1995) 10 Cal.4th 85, 114, 40 Cal. Rptr. 2d 

839, 893 P.2d 1160.) Here, Engebretsen showed he 
did not possess such a remedy. The City refused [*18]  
to process the Application in Engebretsen's name, and 
it approved the Application with Kalla named as the 
prospective permit holder. Also, the City would not be 
issuing any more conditional use permits to operate 
MMCC's within the same city district. (SDMC, § 
141.0614.) If the CUP was granted to Kalla, 
Engebretsen had no other immediate means to obtain 
a CUP for his Property from the City. Moreover, 
Engebretsen showed that the parties needed a 
determination in time to respond to an unrelated appeal 
of the City's decision to approve the Application. The 
court did not err in granting mandamus relief. 
C. The Court Did Not Commit Reversible Error in 

Connection with Kalla and Compton's Equitable 

Estoppel Defense 

At trial, Kalla and Compton opposed the issuance of a 
writ of mandate under a theory of equitable estoppel. 
Specifically, their counsel argued that Engebretsen was 
estopped from obtaining the CUP in his name because 
Kalla and Compton relied on Engebretsen's promises 
to sign a lease. Under Code of Civil Procedure section 

632, Kalla and Compton requested a statement of 
decision on the court's "finding and reasoning as to the 
application of equitable estoppel" in the case. 

The SOD did not explicitly address equitable estoppel, 
but instead [*19]  sets forth in significant detail the 

 
5 Kalla and Compton also assign error to the trial court's 
omitting to address the issue of alternative legal remedies in 
its SOD. As we discuss, infra, they waived the argument by 
failing to object to the SOD or pointing out the alleged 
deficiency to the trial court. Regardless, any error was 
harmless because Engebretsen sufficiently stated a basis to 
obtain writ relief. 

factual background supporting the court's implicit 
rejection of the theory. Kalla and Compton did not object 
to the SOD below or argue it was deficient for failing to 
address an issue. On appeal, they contend the trial 
court erred in not addressing their equitable estoppel 
defense in its SOD and that the evidence supports their 
defense. We conclude they waived the argument 
regarding a deficient SOD and substantial evidence 
supports the court's implied rejection of their defense. 
1. Kalla and Compton Waived or Forfeited Their Claim 

Regarding the Court's Failure to Address Equitable 

Estoppel in the Statement of Decision 

In a court trial, "first, a party must request a statement of 
decision as to specific issues to obtain an explanation of 
the trial court's tentative decision (§ 632); second, if the 
court issues such a statement, a party claiming 
deficiencies therein must bring such defects to the trial 
court's attention to avoid implied findings on appeal 
favorable to the judgment (§ 634)." (In re Marriage of 

Arceneaux (1990) 51 Cal.3d 1130, 1134, 275 Cal. Rptr. 

797, 800 P.2d 1227 (Arceneaux).) Code of Civil 

Procedure section 634 "clearly refers to a party's need 
to point out deficiencies in the trial court's statement of 
decision as a condition of avoiding such implied 
findings, rather [*20]  than merely to request such a 
statement initially as provided in section 632." 
(Arceneaux, at p. 1134.) "[I]f a party does not bring such 
deficiencies to the trial court's attention, that party 
waives the right to claim on appeal that the statement 
was deficient in these regards, and hence the appellate 
court will imply findings to support the judgment." (Id. at 

pp. 1133-1134.) 

Here, Kalla and Compton did not bring any alleged 
deficiencies in the SOD to the trial court's attention. If 
they had, the SOD could have been corrected and 
made part of the record on appeal. Accordingly, Kalla 
and Compton have waived or forfeited their argument 
relating to the court's alleged failure to address 
equitable estoppel, and we will imply all necessary 
findings to support the court's judgment. (Agri-Systems, 

Inc. v. Foster Poultry Farms (2008) 168 Cal.App.4th 

1128, 1135, 85 Cal. Rptr. 3d 917.) 
2. The Court's Implied Rejection of Kalla and Compton's 

Equitable Estoppel Defense Is Supported by Substantial 

Evidence 

Substantial evidence supports the court's implied 
rejection of Kalla and Compton's equitable estoppel 
defense. (See Acquire II, Ltd. v. Colton Real Estate 

Group (2013) 213 Cal.App.4th 959, 970, 153 Cal. Rptr. 
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3d 135 ["the appellate court applies the doctrine of 
implied findings and presumes the trial court made all 
necessary findings supported by substantial evidence"].) 
"'Generally speaking, four elements must be present in 
order to apply the [*21]  doctrine of equitable estoppel: 
(1) the party to be estopped must be apprised of the 
facts; (2) he must intend that his conduct shall be acted 
upon, or must so act that the party asserting the 
estoppel had a right to believe it was so intended; (3) 
the other party must be ignorant of the true state of 
facts; and (4) he must rely upon the conduct to his 
injury.'" (Golden Gate Water Ski Club v. County of 

Contra Costa (2008) 165 Cal.App.4th 249, 257, 80 Cal. 

Rptr. 3d 876 (Golden Gate).) The defense does not 
apply when even one element is missing. (Ibid.) 

Here, it was virtually undisputed that the parties 
engaged in arm's-length, good faith negotiations for 
several months, but they simply could not reach a 
suitable lease or purchase agreement. The record 
supports that Kalla and Compton pursued the 
Application despite knowing they had not yet signed any 
agreement with Engebretsen, the Property owner. As a 
result, Kalla and Compton were not "ignorant of the true 
facts." (Golden Gate, supra, 165 Cal.App.4th at p. 259.) 
Similarly, Engebretsen only sought to be recognized as 
the sole applicant when he realized that the parties 
could not reach a mutually acceptable agreement. 
Consequently, Kalla and Compton failed to establish 
that equitable estoppel prevented the City from 
recognizing Engebretsen as the CUP applicant. 
DISPOSITION 

The judgment [*22]  is affirmed. Engebretsen shall 
recover his costs on appeal. 

HALLER, Acting P. J. 

WE CONCUR: 

AARON, J. 

IRION, J. 
 

 
End of Document 
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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER  

TIME: 09:00:00 AM 
JUDICIAL OFFICER PRESIDING: James A Mangione

COUNTY OF SAN DIEGO
 CENTRAL 

 DATE: 08/12/2022  DEPT:  C-75

CLERK:  Richard Day
REPORTER/ERM: Darla Kmety CSR# 12956
BAILIFF/COURT ATTENDANT:  Dan Bumbar

CASE INIT.DATE: 12/03/2021CASE NO: 37-2021-00050889-CU-AT-CTL
CASE TITLE: Sherlock vs Austin [EFILE]
CASE CATEGORY: Civil - Unlimited CASE TYPE: Antitrust/Trade Regulation

EVENT TYPE: SLAPP / SLAPPback Motion Hearing

STOLO
APPEARANCES STOLO
Andrew Flores, counsel, present for Plaintiff(s) via remote video conference.
Matthew Smith, counsel, present for Defendant(s) via remote video conference. Stolo

The Court hears oral argument and CONFIRMS the tentative ruling as follows:Defendants Gina Austin
and Austin Legal Group's Motion to Strike Plaintiffs' First Amended Complaint Pursuant to Code of Civil
Procedure Section 425.16 is granted.

Pursuant to CCP § 425.16, the court must first determine whether the moving party has made a
threshold showing that the challenged cause of action is one arising from protected activity, i.e., the act
underlying petitioner's cause of action fits one of the categories delineated in CCP §425.16(e). (CCP
§425.16 (b)(1); Navellier v. Sletten (2002) 29 Cal.4th 82, 88-89.) Defendants bear the initial burden of
establishing a prima facie showing that the Plaintiffs' cause of action arises from the Defendants' petition
activity. (Equilon Enterprises, L.L.C. v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 61.) Here,
Defendants allege that the conduct complained of by Plaintiffs falls within CCP § 425.16(e)(1), which
protects "any written or oral statement or writing made before a legislative, executive, or judicial
proceeding, or any other official proceeding authorized by law."

If the court finds that Defendants have satisfied the first prong, it must then determine whether the
opposing party has demonstrated a probability of prevailing on the claim. (Ibid.) "Only a cause of action
that satisfies both prongs of the anti-SLAPP statute – i.e., that arises from protected speech or
petitioning and lacks even minimal merit – is a SLAPP, subject to being stricken under the statute."
(Thomas v. Quintero (2005) 126 Cal.App.4th 635, 645.) "[A] plaintiff cannot simply rely on his or her
pleadings, even if verified. Rather, the plaintiff must adduce competent, admissible evidence." (Hailstone
v. Martinez (2008) 169 Cal.App.4th 728, 735.)

MINUTE ORDER  DATE: 08/12/2022   Page 1 
DEPT:  C-75 Calendar No. 15



CASE TITLE: Sherlock vs Austin [EFILE] CASE NO: 37-2021-00050889-CU-AT-CTL

First Prong
Defendants have shown that the activities alleged in the FAC constitute petitioning "before a legislative,
executive, or judicial proceeding, or any other official proceeding authorized by law" under CCP
§425.16(e)(1). Furthermore, Defendants' actions are not illegal as a matter of law. (See Zucchet v.
Galardi (2014) 229 Cal.App.4th 1466, 1478 (illegality exception applies "only in 'rare cases in which
there is uncontroverted and uncontested evidence that establishes the crime as a matter of law.'").)
Therefore, the first prong is satisfied.

Second prong
Plaintiffs have not submitted any evidence, affidavits, declarations, or requests for judicial notice in
support of this motion. Therefore, they cannot show a probability of prevailing on the merits with
"competent, admissible evidence." (Hailstone, 169 Cal.App.4th at 735.) The second prong of the
analysis is not met.

The Court denies Plaintiffs' request to amend the FAC. (See Dickinson v. Cosby (2017) 17 Cal.App.5th
655, 676 ("There is no such thing as granting an anti-SLAPP motion with leave to amend.).)

If Defendants seek to recover attorney's fees, it must be filed as a separate motion.

The minute order is the order of the Court.

Defendants are directed to serve notice on all parties within five (5) court days.

STOLO

 Judge James A Mangione 

MINUTE ORDER  DATE: 08/12/2022   Page 2 
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COURT OF APPEAL, FOURTH APPELLATE DISTRICT 
 

DIVISION ONE 
 

STATE OF CALIFORNIA 
 
 
 

AMY SHERLOCK, as Guardian ad 
litem, etc. et al., 
 
 Plaintiffs and Appellants, 
 
 v. 
 
GINA AUSTIN et al., 
 
 Defendants and Respondents. 
 

  D081109 
 
 
 
  (Super. Ct. No. 37-2021-
 00050889-CU-AT-CTL) 
 

 
 APPEAL from a judgment of the Superior Court of San Diego County, 

James A. Mangione, Judge.  Affirmed. 

 Law Office of Andrew Flores and Andrew Flores, in pro. per., and for 

Plaintiffs and Appellants. 

 Pettit Kohn Ingrassia Lutz & Dolin, Douglas A. Pettit, Kayla R. Sealey, 

and Annie F. Fraser for Defendants and Respondents. 

  

 Amy Sherlock, her minor children T.S. and S.S., and Andrew Flores 

(collectively, plaintiffs) brought a civil lawsuit against Gina Austin and her 

law firm, the Austin Legal Group (collectively, Austin), as well as a litany of 
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other individuals who are involved with operating and advising cannabis 

businesses in San Diego, alleging a wide-ranging conspiracy to monopolize 

the cannabis market.  In response, Austin brought a special motion to strike 

under Code of Civil Procedure section 425.161, asserting the plaintiffs’ claims 

against Austin arose from petitioning activity and that the plaintiffs could 

not show a probability of prevailing on the merits of those claims.  The trial 

court agreed with Austin and granted the motion.   

 The plaintiffs appeal the judgment that was entered in favor of Austin 

shortly after the court’s order granting her motion to strike.  They argue 

Austin assisted her clients in filing false documents to obtain cannabis 

business licenses and helped them evade tax obligations, and that this illegal 

conduct is unprotected by the anti-SLAPP statute.  In response, Austin 

asserts that the allegations in the complaint that are at issue relate solely to 

her role of assisting her clients in obtaining Conditional Use Permits (CUPs).  

She contends this conduct is petitioning activity that is protected and that 

the plaintiffs’ assertions of illegal activity are based only on conclusory 

allegations that are unsupported by any facts in the record.  

 As we shall explain, we agree with Austin that the plaintiffs have not 

demonstrated the court erred by granting her anti-SLAPP motion and 

subsequently entering judgment in her favor.  Accordingly, the judgment is 

affirmed. 

 
1  Code of Civil Procedure section 425.16 is commonly referred to as the 
anti-SLAPP (strategic lawsuit against public participation) statute.  (Jarrow 
Formulas, Inc. v. LaMarche (2003) 31 Cal.4th 728, 732, fn. 1.)  Subsequent 
undesignated statutory references are to the Code of Civil Procedure. 
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FACTUAL AND PROCEDURAL BACKROUND2 

A. Plaintiffs’ Complaint  

 Andrew Flores, who represents the plaintiffs in this action, filed the 

First Amended Complaint (FAC) in San Diego Superior Court on behalf of 

himself, Sherlock, and Sherlock’s two minor children.3  The FAC alleges a 

conspiracy to monopolize the marijuana market in San Diego in violation of 

the Cartwright Act (Bus. & Prof. Code, § 16720 et seq.), as well as claims for 

conversion, civil conspiracy, declaratory relief, and unfair competition and 

unlawful business practices (id., § 17200 et seq.).   

 Three claims are asserted against Austin—violation of the Cartwright 

Act, unfair competition and unlawful business practices, and civil conspiracy.  

The FAC focuses on the acquisition of, and in one case application for CUPs 

related to four properties:  (1) 1210 Olive Street, Ramona, CA 92065 (the 

Ramona property), (2) 8863 Balboa Avenue, Unit E, San Diego, California 

92123 (the Balboa property), (3) 6176 Federal Blvd., San Diego, CA 92114 

(the Federal property), and (4) 6859 Federal Blvd., Lemon Grove, CA 91945 

 
2  Because we are reviewing the record on the court’s ruling on Austin’s 
anti-SLAPP motion, we take the factual background from the allegations of 
the operative complaint, as well as from evidence presented to the court for 
purposes of the anti-SLAPP motion.   
 
3  The FAC was not included in the appellate record.  However, the 
plaintiffs ask this court to take judicial notice of the FAC, as well as three 
additional documents: this court’s opinion in Razuki v. Malan (Feb. 24, 2021, 
D075028 [nonpub. opn.], arising from San Diego Superior Court Case No. 37-
2018-00034229-CU-BC-CTL (Razuki II)); a declaration Austin submitted in 
the trial court in Razuki II; and a trial transcript from Geraci v. Cotton, San 
Diego Superior Court Case No. 37-2017-00010073-CU-BC-CTL.  On our own 
motion, the record is augmented to include the FAC.  (Cal. Rules of Court, 
rule 8.155(a)(1).)  We grant the request for judicial notice of Austin’s 
declaration in Razuki II and otherwise deny the request.  
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(the Lemon Grove property).  The thrust of the complaint, as it relates to 

Austin, is that she and the other defendants engaged in anticompetitive 

conduct by submitting CUP applications to regulators that failed to disclose 

the real owners of the marijuana dispensary operations, in violation of the 

law. 

 The FAC alleges that after the passing of Sherlock’s husband Michael 

in 2016, Sherlock was defrauded by Michael’s business partners, Stephen 

Lake and Bradford Harcourt, in their incipient medical marijuana business.  

According to the FAC, Michael was granted the CUPs for the Ramona and 

Balboa properties.  The plaintiffs allege that after Michael’s death, Lake and 

Harcourt falsely told Sherlock that her husband’s estate had no interest in 

the business and forged Michael’s signature on documents to dissolve a 

limited liability company, LERE, that Michael, Harcourt, and Lake had 

established to hold real property for the business.   

 According to the FAC, at some point after Michael’s death, the CUP for 

the Ramona property was transferred to Harcourt, Lake, Eulenthias Duane 

Alexander, and Renny Bowden.  Harcourt allegedly transferred the CUP for 

the Balboa property from Michael’s holding entity to his own holding entity, 

San Diego Patients Cooperate Corporation, Inc. (SDPCC).  The Balboa 

property itself, which had been owned by LERE, was transferred to a limited 

liability company (LLC) owned by Lake called High Sierra Equity, then to an 

LLC owned by Salam Razuki called Razuki Investments, and finally to an 

LLC owned by Ninus Malan called San Diego United Holdings Group. 

 Much of the FAC focuses on the conduct of Razuki and Malan, and 

Larry Geraci, who was represented by Austin in his efforts to obtain CUPs for 

marijuana operations.  According to the FAC, Harcourt and Lake transferred 

the Balboa property to Razuki based on a proposed joint venture agreement 
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to operate a dispensary at the property.  The plaintiffs allege that after this 

transfer, Razuki and Malan falsely represented to the City of San Diego that 

they were also owners of the CUP for the property.  Harcourt and SDPCC 

sued Razuki alleging he had defrauded them of the CUP for the Balboa 

property (San Diego Patients Cooperative Corporation, Inc. v. Razuki 

Investments, LLC, San Diego Superior Court Case No. 37-2017-00020661-CU-

CO-CTL (Razuki I)).   

 The FAC further alleges that Razuki sued Malan over their 

partnership, Razuki II, and that Razuki was later arrested for attempted 

murder after he hired an FBI informant to kill Malan.  The FAC asserts that 

in Razuki II, Razuki admitted he and Malan agreed that Malan would hold 

title to cannabis assets without disclosing Razuki’s ownership because his 

prior involvement in unlicensed commercial cannabis activities disqualified 

him from obtaining a CUP.  According to the FAC, in Razuki II, the court 

appointed a receiver to manage the assets in dispute and approved the sale of 

the Balboa property and its CUP to an entity called Prodigious Collective.  

The plaintiffs allege Prodigious Collective then transferred ownership of 

those assets to Allied Spectrum, Inc.4  

 The allegations concerning Geraci primarily center on the Federal 

property.  The FAC states that “when Flores became the equitable owner of 

the Federal Property, he began investigating Geraci” and uncovered “the 

relationships between Geraci, Magagna, Razuki, Malan and Dave Gash via 

 
4  The FAC also asserts that Flores obtained information from an 
investigative journalist who was told by an employee of Razuki that Austin 
obtained “confidential information” about real property that qualified for 
CUPs from her clients who were not members of the conspiracy.  Austin then 
allegedly provided that information to Razuki in order to assist him in 
acquiring property.  
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Austin, who has represented all parties.”  The plaintiffs allege that in 2016, 

Geraci identified a property located at 6176 Federal Blvd. as a potential 

location for a medical marijuana dispensary and began negotiations with the 

property’s owner, Darryl Cotton, to purchase it.   

The FAC alleges that Geraci hired Austin, James Bartell (described in 

the FAC as a political lobbyist), and Abhay Schweitzer (other documents in 

the record reveal Schweitzer is an architect) to represent him in his 

application to obtain a CUP for the Federal property from the City of San 

Diego.  The FAC alleges that, like Razuki, Geraci intentionally failed to use 

his own name in the application because prior unlicensed cannabis activity 

disqualified him from participating in the business.  Specifically, the 

plaintiffs assert that Geraci, Austin, Bartell, and Schweitzer prepared the 

CUP application in the name of Geraci’s assistant, Rebecca Berry, falsely 

representing that Berry would be the owner of the CUP, and obscuring 

Geraci’s and Cotton’s ownership.  

The FAC alleges Cotton and Geraci reached an agreement on 

November 2, 2016 for the sale of Cotton’s property and proposed marijuana 

operations, and that Austin was tasked with preparing a final written 

agreement for execution.  However, because a final agreement was not 

prepared, Cotton entered into an alternate agreement to sell the property and 

his interest in the pending CUP application with a third party in the event 

that the deal with Geraci was not finalized.5  This, in turn, prompted Geraci 

5  The FAC alleges that before this agreement, Cotton approached 
Christopher Williams as a partner for the CUP, but that Williams was told 
by Austin, who was his attorney, that Cotton already had a final agreement 
with Geraci for the Federal property, causing Williams to withdraw from the 
negotiations.  The FAC states that Williams was a plaintiff in this action, but 
withdrew from the suit.  
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to file suit against Cotton seeking to enforce Cotton’s oral agreement to enter 

into a joint venture agreement with Geraci for the sale of the property and 

the CUP, with Cotton to receive a portion of the proposed marijuana 

operations profit on a monthly basis.  (Geraci v. Cotton, San Diego Superior 

Court Case No. 37-2017-00010073-CU-BC-CTL.)  Cotton then counter-sued, 

initially as a pro se litigant, alleging various causes of action, including that 

Geraci and Berry had conspired to hide Geraci’s ownership interest because 

he had been sued by the City of San Diego for operating and managing 

unlicensed, unlawful, and illegal marijuana dispensaries that “would ruin 

Geraci’s ability to obtain a CUP himself.”  

 The plaintiffs allege that Cotton then obtained a litigation investor, 

“Hurtado,” who initially retained Jessica McElfresh, who had previously 

“represented Geraci, Razuki, and Malan in various legal matters” related to 

cannabis operations.  McElfresh then backed out of the representation, and 

Hurtado hired two attorneys with the law firm of Finch, Thorton, and Baird 

(FTB) to represent Cotton.  The FAC alleges FTB, named as a defendant, 

then worked to sabotage Cotton’s case.  According to the plaintiffs, FTB filed 

an amended cross-complaint removing Cotton’s allegation that Geraci was 

unable to obtain a CUP.  Further, they allege FTB failed to vigorously defend 

Cotton against Geraci’s demurrer to Cotton’s cross claims and assert FTB 

was loyal to Geraci because it shared clients with Geraci’s tax business.  The 

FAC also alleges that FTB wanted Cotton to sign a declaration stating he, 

and not Geraci, was pursuing the CUP for the property.  As a result of these 

tactics, Cotton fired FTB.   

 The FAC alleges that Austin testified at the bench trial in Geraci v. 

Cotton that she was not aware of two judgments that had previously been 

entered against Geraci for illegal marijuana operations, that she did not 
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remember why Geraci used Berry as the applicant for the CUP on Cotton’s 

property, and that she did not know why he was not listed on the ownership 

disclosure statement for the application.6  According to the FAC, the judge in 

Geraci v. Cotton ruled against Cotton, finding he had unlawfully interfered 

with the CUP application for the property and that Geraci was not barred by 

law from owning a CUP, and that the court also awarded Geraci damages.   

 The FAC alleges that in March 2018, Aaron Magagna submitted a CUP 

application for a property located at 6220 Federal Blvd., within 1000 feet of 

the Federal property.  According to the FAC, that CUP was approved by the 

City of San Diego in October 2018.  The plaintiffs assert this application was 

submitted to prevent the approval of the CUP for the Federal property that 

was submitted in Berry’s name in order to limit Geraci’s liability for the false 

information contained in that application.   

 The FAC alleges that prior to this CUP approval and the judgment in 

the litigation between Cotton and Geraci, Alexander and Logan Stellmacher 

visited Cotton and offered to purchase the Federal property.  When Cotton 

refused the offer, they attempted to coerce him to settle the litigation with 

Geraci and then threatened they had the “ability to have the San Diego Police 

Department raid the Federal Property and have Cotton arrested on 

fabricated charges and planted drugs.”  They also threatened to “have 

dangerous individuals visit the Federal Property implying they would cause 

bodily harm to Cotton.”  

 The FAC also alleges that another potential investor in the Federal 

property and in Cotton’s suit against Geraci, “Young,” was told by her lawyer 

 
6  The FAC also alleges that Austin attempted to avoid service of process 
of a petition for writ of mandate filed by Cotton in his case against Geraci.  
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not to invest because the Berry CUP application would be denied.7  Young 

was allegedly also told in a meeting with Cotton that he believed Magagna 

was a co-conspirator of Geraci who was working to have the competing CUP 

application approved.  According to the FAC, Young asked Magagna if this 

was true and he did not deny the allegation.  The FAC alleges when Cotton 

attempted to depose Young, her counsel prevented the deposition and then 

Young moved to Palm Springs after being offered a job at a dispensary there, 

whose owners were also clients of Austin.   

 Another set of allegations concern Shawn Joseph Miller, who the 

plaintiffs assert is another associate of Geraci.  The FAC alleges Miller has a 

criminal background and threatened Hurtado to try to coerce Cotton to settle 

his litigation with Geraci.  With respect to the Lemon Grove property, the 

FAC alleges that Williams retained Austin to be his attorney for “cannabis 

related matters,” but that Austin dissuaded Williams from pursuing the 

property by falsely representing it would not qualify for a CUP.  According to 

the FAC, a CUP was awarded for the property thereafter.   

B. Motion to Strike 

 In response to the complaint, Austin filed an anti-SLAPP motion.  

Therein, she asserted that the three claims against her in the FAC were 

premised entirely on the protected conduct of petitioning the local land use 

authority for CUPs on behalf of her clients.  Further, the motion asserted 

that the plaintiffs could not show a probability of prevailing on the claims 

because they are barred by Civil Code section 1714.10 and the litigation 

privilege.  In addition, the motion asserted the Cartwright Act violation was 

 
7  The FAC asserts that Young and Austin went to law school together 
and were admitted to the bar the same year.  
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not viable because the plaintiffs failed to plead facts showing the defendants 

had agreed to restrain trade.   

 With respect to the claims under Business and Professions Code 

section 17200 et seq., Austin asserted the plaintiffs could not show a 

probability of prevailing as to her because the claims were premised on an 

alleged violation of Business and Professions Code section 26057.  That 

provision sets forth criteria for cannabis licensing agencies to consider, but 

does not require those authorities to deny a license based on any particular 

category, including if the applicant had been previously sanctioned for 

unlicensed commercial cannabis activity.  Finally, Austin asserted the 

plaintiffs could not prevail on their civil conspiracy claim against her because 

they had not pleaded any facts showing her agreement to join or acts in 

furtherance of the conspiracy.  

 In their opposition to the motion, the plaintiffs argued that their claims 

were viable because Business and Professions Code section 26057 precluded 

Razuki and Geraci from owning a cannabis business.  According to the 

plaintiffs’ interpretation of that statute, the provision required the regulator 

to deny Geraci and Razuki’s CUP applications because they were previously 

sanctioned for unlicensed medical marijuana operations.  The plaintiffs also 

asserted that the anti-SLAPP statute did not apply to their claims because 

Austin’s petitioning activity, specifically failing to disclose the actual owners 

of the cannabis operations, is illegal under Penal Code section 115 and 

likewise exempted from the first amendment protection afforded by the 

Noerr-Pennington doctrine because the petitioning activity was a sham 

designed to monopolize the industry.  

 The plaintiffs also argued Austin’s conduct was not subject to the pre-

filing requirements of Civil Code section 1714.10 because her efforts to secure 
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CUPs for her clients are not an “attempt to contest or compromise a claim or 

dispute” as required by that statute and because the alleged conduct is 

illegal.  Similarly, the plaintiffs contended the litigation privilege could not be 

used as a shield for Austin’s illegal conduct.  Finally, they argued the alleged 

conduct violated the UCL and the Cartwright Act because it was anti-

competitive and unlawful.  The plaintiffs did not submit any evidence to 

support their opposition, instead relying solely on their legal arguments.  

 In reply, Austin asserted there was no dispute that the alleged conduct 

was petitioning activity protected under the anti-SLAPP statute.  Further, 

she argued the plaintiffs had failed to meet their burden to show a likelihood 

of prevailing on their claims because they presented no evidence in support of 

their assertion that Austin’s actions were illegal and failed to otherwise 

establish how they could satisfy the elements of each cause of action.  

 At the conclusion of a short hearing on the motion, the court confirmed 

its tentative ruling finding that the allegations against Austin all involved 

protected petitioning activity and that the plaintiffs had failed to meet their 

burden to show a probability of prevailing on the claims.  Shortly after, the 

court entered judgment in favor of Austin.   

DISCUSSION 

 The plaintiffs argue on appeal, as they did in the trial court, that 

Austin’s conduct, which they describe as “filing applications with State and 

City cannabis licensing agencies with false and fraudulent information,” is 

illegal as a matter of law and thus not subject to the protections afforded by 

section 425.16.  In addition, the plaintiffs argue that even if the conduct is 

protected petitioning activity, the trial court erred by finding that evidence 

was required to meet their burden of showing a probability of prevailing 
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under the anti-SLAPP statute.  As we shall explain, these arguments do not 

support reversal of the judgment in favor of Austin.  

I 

Legal Standards 

 Section 425.16 sets a procedure for striking “lawsuits that are ‘brought 

primarily to chill the valid exercise of the constitutional rights of freedom of 

speech and petition for the redress of grievances.’ ”  (Kibler v. Northern Inyo 

County Local Hospital Dist. (2006) 39 Cal.4th 192, 197.)  Under 

section 425.16, the “trial court evaluates the merits of the lawsuit using a 

summary-judgment-like procedure at an early stage of the litigation.”  

(Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 192.)  

Section 425.16 provides in pertinent part:  “A cause of action against a person 

arising from any act of that person in furtherance of the person’s right of 

petition or free speech under the United States Constitution or the California 

Constitution in connection with a public issue shall be subject to a special 

motion to strike, unless the court determines that the plaintiff has 

established that there is a probability that the plaintiff will prevail on the 

claim.”  (§ 425.16, subd. (b)(1).)   

 Resolution of an anti-SLAPP motion “thus involves two steps.  ‘First, 

the court decides whether the defendant has made a threshold showing that 

the challenged cause of action is one “arising from” protected activity.  

[Citation.]  If the court finds such a showing has been made, it then must 

consider whether the plaintiff has demonstrated a probability of prevailing on 

the claim.’ ”  (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 819‒

820.)  “ ‘Only a cause of action that satisfies both prongs of the anti-SLAPP 

statute—i.e., that arises from protected speech or petitioning and lacks even 
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minimal merit—is a SLAPP, subject to being stricken under the statute.’ ”  

(Id. at p. 820.) 

 “A defendant satisfies the first step of the analysis by demonstrating 

that the ‘conduct by which plaintiff claims to have been injured falls within 

one of the four categories described in subdivision (e) [of section 425.16]’ 

(Equilon [Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53,] 66), and 

that the plaintiff’s claims in fact arise from that conduct (Park v. Board of 

Trustees of California State University (2017) 2 Cal.5th 1057, 1063).”  (Rand 

Resources, LLC v. City of Carson (2019) 6 Cal.5th 610, 620.)  Subdivision (e) 

provides that an “ ‘act in furtherance of a person’s right of petition or free 

speech under the United States or California Constitution in connection with 

a public issue’ includes:  (1) any written or oral statement or writing made 

before a legislative, executive, or judicial proceeding, or any other official 

proceeding authorized by law, (2) any written or oral statement or writing 

made in connection with an issue under consideration or review by a 

legislative, executive, or judicial body, or any other official proceeding 

authorized by law, (3) any written or oral statement or writing made in a 

place open to the public or a public forum in connection with an issue of 

public interest, or (4) any other conduct in furtherance of the exercise of the 

constitutional right of petition or the constitutional right of free speech in 

connection with a public issue or an issue of public interest.”  (§ 425.16, 

subd. (e).) 

 “A defendant’s burden on the first prong is not an onerous one.  A 

defendant need only make a prima facie showing that plaintiff’s claims arise 

from the defendant’s constitutionally protected free speech or petition rights.  

(See Governor Gray Davis Com. v. American Taxpayers Alliance (2002) 102 

Cal.App.4th 449, 456.)  ‘ “The Legislature did not intend that in order to 
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invoke the special motion to strike the defendant must first establish [his or] 

her actions are constitutionally protected under the First Amendment as a 

matter of law.”  [Citation.]  “Instead, under the statutory scheme, a court 

must generally presume the validity of the claimed constitutional right in the 

first step of the anti-SLAPP analysis, and then permit the parties to address 

the issue in the second step of the analysis, if necessary.  [Citation.]  

Otherwise, the second step would become superfluous in almost every case, 

resulting in an improper shifting of the burdens.” ’ ”  (Optional Capital, Inc. v. 

Akin Gump Strauss, Hauer & Feld LLP (2017) 18 Cal.App.5th 95, 112, italics 

omitted.)  However, if “the defendant concedes, or the evidence conclusively 

establishes, that the assertedly protected speech or petitioning activity was 

illegal as a matter of law, the defendant is precluded from using the anti-

SLAPP statute to strike the plaintiff’s action.”  (Flatley v. Mauro (2006) 39 

Cal.4th 299, 320 (Flatley).) 

 For purposes of both prongs of an anti-SLAPP motion, “[t]he court 

considers the pleadings and evidence submitted by both sides, but does not 

weigh credibility or compare the weight of the evidence.  Rather, the court’s 

responsibility is to accept as true the evidence favorable to the plaintiff ….”  

(HMS Capital, Inc. v. Lawyers Title Co. (2004) 118 Cal.App.4th 204, 212.)  

With respect to the second prong, “in order to establish the requisite 

probability of prevailing (§ 425.16, subd. (b)(1)), the plaintiff need only have 

‘ “stated and substantiated a legally sufficient claim.” ’  [Citations.]  ‘Put 

another way, the plaintiff “must demonstrate that the complaint is both 

legally sufficient and supported by a sufficient prima facie showing of facts to 

sustain a favorable judgment if the evidence submitted by the plaintiff is 

credited.” ’ ”  (Navellier v. Sletten (2002) 29 Cal.4th 82, 88–89.) 
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 “Review of an order granting or denying a motion to strike under 

section 425.16 is de novo.  [Citation.]  [Like the trial court, we] consider ‘the 

pleadings, and supporting and opposing affidavits ... upon which the liability 

or defense is based.’  (§ 425.16, subd. (b)(2).)”  (Soukup v. Law Offices of 

Herbert Hafif (2006) 39 Cal.4th 260, 269, fn. 3.)  Our de novo review “includes 

whether the anti-SLAPP statute applies to the challenged claim.”  (Thomas v. 

Quintero (2005) 126 Cal.App.4th 635, 645.)  “[W]e apply our independent 

judgment to determine whether” the claim arises from acts done in 

furtherance of the defendants’ “right of petition or free speech in connection 

with a public issue.”  (Ibid.)  “Assuming these two conditions are satisfied, we 

must then independently determine, from our review of the record as a whole, 

whether [the plaintiffs have] established a reasonable probability that [they 

will] prevail on [their] claims.”  (Ibid.) 

II 

Analysis 

A 

First Prong of the Anti-SLAPP Analysis 

 The plaintiffs do not challenge the trial court’s finding that their 

allegations against Austin concern protected petitioning activity.  Rather, 

they argue that the anti-SLAPP statute does not apply to Austin’s conduct 

because the activity, which they describe as “filing applications with State 

and City cannabis licensing agencies with false and fraudulent information,” 

is illegal as a matter of law.  They make their argument in three parts.   

 First, they assert that the alleged conduct is illegal because the CUP 

applications prepared by Austin contained false information, in violation of 

Penal Code sections 115 and 118.  Next, the plaintiffs contend, without 

making any connection to Austin, that Razuki and Malan’s cannabis 
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operations are illegal as a matter of law because those defendants evaded 

their tax obligations.  Finally, the plaintiffs assert that Austin’s conduct was 

illegal because Business and Professions Code section 26057 strictly 

precludes regulators from granting CUPs to applicants who have been 

sanctioned in the prior three years for engaging in “unauthorized commercial 

cannabis activities.”  (Bus. & Prof. Code, § 26057, subd. (a).)  None of these 

arguments support reversal of the judgment entered in favor of Austin. 

 As an initial matter, as Austin points out in her brief, the plaintiffs 

make two new arguments that were not presented in the trial court.  They 

assert for the first time on appeal that Austin’s conduct was not protected by 

the anti-SLAPP statute because it violated Penal Code section 118 and 

because Razuki and Malan evaded their tax obligations.  “Failure to raise 

specific challenges in the trial court forfeits the claim[s] on appeal.  ‘ “ ‘[I]t is 

fundamental that a reviewing court will ordinarily not consider claims made 

for the first time on appeal which could have been but were not presented to 

the trial court.’  Thus, ‘we ignore arguments, authority, and facts not 

presented and litigated in the trial court.  ...  “Appellate courts are loath to 

reverse a judgment on grounds that the opposing party did not have an 

opportunity to argue and the trial court did not have an opportunity to 

consider.” ’ ”  (Premier Medical Management Systems, Inc. v. California Ins. 

Guarantee Assn. (2008) 163 Cal.App.4th 550, 564.)  Because these arguments 

were not presented in the trial court, we decline to consider them for the first 

time here.   

 The plaintiffs have also not established that the trial court erred by 

finding that Austin’s conduct was unprotected by the anti-SLAPP statute 

because it was illegal, as a matter of law, under either Penal Code section 115 

or Business and Professions Code section 26057.  Penal Code section 115 
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states, “[e]very person who knowingly procures or offers any false or forged 

instrument to be filed, registered, or recorded in any public office within this 

state, which instrument, if genuine, might be filed, registered, or recorded 

under any law of this state or of the United States, is guilty of a felony.”  If 

Austin (or her law firm) had conceded that she submitted false 

documentation to the regulatory authorities or some evidence in the record 

conclusively established such conduct, we might agree with plaintiffs that 

Austin’s alleged conduct fell outside the protection of section 425.16.  (See 

Flatley, supra, 39 Cal.4th at p. 320.) 

 However, no such concession or conclusive evidence exists in this case.  

In her unrebutted declaration in support of the anti-SLAPP motion, Austin 

states that she was not involved in the CUP applications for the Ramona or 

the Lemon Grove properties and that the application she prepared for the 

Federal property was abandoned when the CUP for the neighboring property 

was granted.  Further, she states that her involvement in the CUP 

application for the Balboa Property was limited to helping Michael Sherlock’s 

attorney with the initial application.  

 In response to this evidence, the plaintiffs point to one statement by 

Austin in a declaration submitted in Razuki II, which was not submitted in 

the trial court in this case.  In the declaration, Austin states that “[t]he 

Bureau of Cannabis Control (“BCC”) requires all owners[, as the term is 

defined by regulation,] to submit detailed information to the BCC as part of 

the licensing process.”  The plaintiffs contend this statement shows Austin 

knew that she was required to disclose Geraci’s and Razuki’s ownership 

interests, and that she knowingly failed to do so.   

 Even if this evidence had been before the trial court, it does not show 

Austin knowingly filed a false CUP application for the Federal property (or 
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any other property); indeed, the plaintiffs do not describe Austin’s role in the 

applications at all, instead making only a bare accusation that she submitted 

false information.  Austin’s declaration in the Razuki II case establishes only 

that Austin was aware of regulatory disclosure requirements.  It does not 

show that her involvement in the various CUP applications constituted 

unlawful conduct that falls outside of anti-SLAPP protection.  (See Contreras 

v. Dowling (2016) 5 Cal.App.5th 394, 399 [“Bare allegations of aiding and 

abetting or conspiracy do not suffice to remove these acts from the protection 

of the statute.”] (Contreras).)  Further, the plaintiffs provided no evidentiary 

support to counter Austin’s statement that she had no involvement in the 

CUP applications for the Ramona property or the Lemon Grove property and 

that her only involvement in the Balboa property CUP application was to 

assist Michael Sherlock.  In sum, the plaintiffs have not shown any conduct 

that was illegal as a matter of law under Penal Code section 115.   

 Plaintiffs’ argument that the alleged conduct is illegal as a matter of 

law because it violates Business and Professions Code section 26057 is also 

not persuasive.  They contend the statute flatly precludes regulators from 

issuing a license to someone who has previously engaged in unlawful 

commercial cannabis activity, and that Razuki and Geraci have both run 

afoul of this rule.  The statute, however, gives the regulator discretion to deny 

licensure.  It does not mandate denial.  The provision, which was initially 

adopted by the electorate in 2016 under Proposition 64, is part of “a 

comprehensive regulatory structure in which every marijuana business is 

overseen by a specialized agency with relevant expertise.”  (Control, Regulate 

and Tax Adult Use of Marijuana Act, 2016 Cal. Legis. Serv. Prop. 64.)   

 The law requires state licensure of all marijuana businesses by the 

State’s Department of Cannabis Control.  To this end, subdivision (a) of 
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Business and Professions Code section 26057 states that the department 

“shall deny an application if either the applicant, or the premises for which a 

state license is applied, do not qualify for licensure under this division.”  

Subdivision (b), in turn, states that “[t]he department may deny the 

application for licensure or renewal of a state license if any of the following 

conditions apply,” and lists ten conditions that can form a basis for the 

denial.  Relevant here, subdivision (b)(7) allows for denial of a license if “[t]he 

applicant, or any of its officers, directors, or owners, has been sanctioned by 

the department, the Bureau of Cannabis Control, the Department of Food 

and Agriculture, or the State Department of Public Health or a city, county, 

or city and county for unauthorized commercial cannabis activities, has had a 

license suspended or revoked under this division in the three years 

immediately preceding the date the application is filed with the department.” 

 The plaintiffs argue that subdivision (a) of Business and Professions 

Code section 26057 mandates the denial of a license if one of the conditions 

set forth in subdivision (b) of the statute exists.  However, the plain language 

of the statutes does not support this interpretation.  Rather, the provision the 

conditions are found in, subdivision (b), states clearly that the existence of 

one of the listed conditions “may” support denial of an application for 

licensure.  Thus, denial is permissive, not mandatory.  Further, even if the 

statute required the state agency to deny licensure, the plaintiffs have not 

explained how this would make Austin’s conduct (i.e. assisting with a CUP 

application that was never granted) illegal as a matter of law.  

 Accordingly, these arguments do not support reversal of the trial 

court’s finding that Austin’s conduct falls within the protection afforded by 

the anti-SLAPP statute. 



20 

B 

Second Prong of the Anti-SLAPP Analysis 

The plaintiffs also argue that the trial court erred by “finding that 

[they] presented no evidence” that Austin and her firm filed CUP applications 

without disclosing the actual owners of the property, conduct they call the 

“Strawman Practice.”  Specifically, they assert that “Austin did not dispute 

and admitted that ALG undertakes the Strawman Practice” and therefore no 

evidence was required to support this fact.  In addition, they repeat their 

argument that Austin’s alleged conduct was illegal as a matter of law and, 

quoting Lewis & Queen v. N.M. Ball Sons (1957) 48 Cal.2d 141 (Lewis), assert 

the trial court had a “ ‘duty to ascertain the true facts’ ” regardless of their 

evidentiary submissions.  

The plaintiffs’ contention that Austin admitted she acted illegally is not 

supported by the record before this court.  As Austin points out in her 

briefing, the plaintiffs do not provide any citation to the record to support 

their assertion that she conceded any illegal conduct.  It is the plaintiff’s 

burden to show a probability of prevailing on the merits of their claims once 

the defendant has shown the alleged conduct is protected by the anti-SLAPP 

statute.  Because the plaintiffs have provided no support for their assertion 

that Austin conceded the illegality of her conduct, we have no basis to reverse 

the trial court’s judgment on this ground.  (See Hill v. Affirmed Housing 

Group (2014) 226 Cal.App.4th 1192, 1200 [argument on appeal deemed 

abandoned by failure to present relevant factual analysis and legal 

authority].) 

The plaintiffs additional arguments related to the second prong of the 

anti-SLAPP analysis also do not provide a basis for reversal.  As discussed in 

the preceding section, the plaintiffs have not shown Austin’s alleged conduct 
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is illegal as a matter of law.  And their argument that the trial court had an 

independent duty to ascertain the truth of the allege conduct misstates the 

law.  The anti-SLAPP statute places the burden on the plaintiffs to show a 

probability of prevailing on the merits of their claims.  (See Contreras, supra, 

5 Cal.App.5th at p. 405 [“ ‘ “[T]he plaintiff ‘must demonstrate that the 

complaint is both legally sufficient and supported by a sufficient prima facie 

showing of facts to sustain a favorable judgment if the evidence submitted by 

the plaintiff is credited.’ ” ’ ”].)  This procedure is not akin to the analysis at 

issue in Lewis, which involved a plaintiff subcontractor attempting to enforce 

an illegal contract it made with the defendant.  (Lewis, supra, 48 Cal.2d at 

pp. 147‒148.)   

 In Lewis, the California Supreme Court rejected the plaintiff’s 

argument that the defendant’s admission in its answer that plaintiff had 

furnished certain equipment under the contract prevented the trial court 

from reaching the issue of the contract’s illegality.  (Lewis, supra, 48 Cal.2d 

at pp. 147‒148.)  In its holding, the court stated, “[w]hatever the state of the 

pleadings, when the evidence shows that the plaintiff in substance seeks to 

enforce an illegal contract or recover compensation for an illegal act, the court 

has both the power and duty to ascertain the true facts in order that it may 

not unwittingly lend its assistance to the consummation or encouragement of 

what public policy forbids.”  (Ibid.)  Contrary to the plaintiffs’ argument, this 

statement concerning the illegality of a contract has no bearing on whether 
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the plaintiffs here met their burden on the second step of the anti-SLAPP 

analysis.8   

The plaintiffs have failed to show the trial court erred in finding they 

had not met their burden to show a probability of prevailing on their claims 

against Austin. 

DISPOSITION 

The judgment is affirmed.  Respondents are awarded their costs of 

appeal.  

McCONNELL, P. J. 

WE CONCUR: 

HUFFMAN, J. 

CASTILLO, J. 

8  The plaintiffs’ reply brief contains several new arguments, including an 
assertion that Austin’s contracts with her clients are illegal and 
unenforceable under Lewis and similar cases.  This argument, and the 
plaintiffs’ other new contentions, are not tethered to the anti-SLAPP analysis 
at issue and consist of unsupported assertions of wrongdoing.  These 
arguments are forfeited and our discussion of the issues is limited 
accordingly.  (See High Sierra Rural Alliance v. County of Plumas (2018) 29 
Cal.App.5th 102, 111, fn. 2 [“New arguments may not be raised for the first 
time in an appellant’s reply brief.”].) 
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Transcript of Proceedings Geraci vs. Cotton, et al. 

MR. TOOTHACRE: She. 

THE COURT: I'm sorry. Is she right outside? 

MR. TOOTHACRE: I believe so. 

THE COURT: Madam Deputy, may I ask you to get 

the next witness. 

THE BAILIFF: Your Honor, this witness is being 

accompanied by her attorney. 

THE COURT: Thank you very much. Counsel, you 

can make yourself comfortable in the audience section. 

Ma'am, if you could follow the directions of my 

clerk, please. 

Firouzeh Tirandazi, 

being called on behalf of the plaintiff/cross-defendant, 

having been first duly sworn, testified as follows: 

THE CLERK: Please state your full name and 

spell your first and last name for the record. 

THE WITNESS: My name is Firouzeh Tirandazi. 

F-i-r-o-u-z-e-h. Last name Tirandazi, 

T-i-r-a-n-d-a-z-i. 

THE COURT: All right. Counsel, whenever 

you're ready. 

MR. TOOTHACRE: Thank you, your Honor. 

(Direct examination of Firouzeh Tirandazi) 

BY MR. TOOTHACRE: 

Q Good morning, Ms. Tirandazi. 

A Good morning. 
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sounds -- it sounds like everyone needs to be listed, 

when you say even an LLC will include attachments with 

all names of all people. 

A I guess I don't understand what you mean by 

"everyone." This is information that is provided to the 

City by the applicant. So by submitting this and 

signing it, they're letting the City know that these are 

the people of -- the property owner and the permittee. 

Q Thank you. 

So I assume you're very familiar with San Diego 

Municipal Code and ordinances. Correct? 

A To some extent, I'm familiar. 

Q To some extent. 

Well, as they relate to marijuana law and 

processing of CUPs specifically. 

A I do. But I still do refer to the Municipal 

Code. 

Q Yes. I mean, they are very lengthy. So that 

only makes sense. 

Are you familiar with a change to the City --

the San Diego City Ordinance 20990 -- or 200797? It was 

passed in -- it was amended and passed in February 22nd, 

2017. 

A Is that the -- what -- do you have a title for 

that ordinance? Is the one that established the 

marijuana outlet use? 

Q That's precisely what it is. 

A Okay. 
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Q Yes. That's where the ordinance changed 

from -- changed CUP applications for marijuana consumer 

cooperatives to the broader term of marijuana outlets. 

Are you familiar with that? 

A Yes. 

Q So within that ordinance, it does specifically 

say that any dispensary or retail licensing requirements 

are going to be pursuant to the California Business and 

Professions Code. Correct? 

A The state requirements. 

Q Yes. So, basically, all the ordinances will 

be they'll refer to the California Business and 

Professions Code when it comes to licensing. Correct? 

A I don't handle the state licensing 

requirements. So --

Q But it does refer you to the Business and 

Professions Code of California. Correct? 

A If that's what it says in the ordinance, then 

yes. 

Q Is it your understanding that Mr. Geraci, who 

is sitting before you, was in fact attempting to acquire 

this CUP on 6176 for himself? 

MR. TOOTHACRE: Calls for speculation, your 

Honor. 

THE COURT: Overruled. 

THE WITNESS: I don't -- I don't have an answer 

for that question. 
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BY MR. AUSTIN: 

Q Is that because his name does not appear 

anywhere in any of the applications for the 6176 

property? 

A That that is correct. 

Q Did you ever have any email connnunications 

directly with Mr. Geraci? 

A I don't recall. 

Q Do you recall any phone conversations with 

Mr. Geraci or sit-down meetings? 

A I don't -- I don't recall phone conversations 

or sit-down meetings. 

Q Looking at Mr. Geraci now, do you -- do you 

believe you•ve ever met this man? 

A I don't believe so. 

Q If he were attempting to acquire a CUP using 

his secretary as a proxy without ever disclosing his 

name, does that seem like it would be a violation of 

San Diego law and California state law? 

MR. TOOTHACRE: Argumentative, your Honor. 

THE COURT: Sustained. 

BY MR. AUSTIN: 

Q Essentially, anyone with an ownership or 

financial interest in a marijuana outlet is supposed to 

be disclosed to the City. Correct? 

A You know, looking at the ownership disclosure 

statement, it's the property owner and then also a 

tenant/lessee would have to be identified. 
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Q Right. And that is like an introductory 

application form. 

But are you familiar with the California 

Business and Professions Code? 

A 

Q 

No. 

Okay. Do you know of any situation where 

someone with previous sanctions against them for illegal 

cannabis principals would be barred from acquiring a 

marijuana outlet CUP? 

MR. TOOTHACRE: Vague and ambiguous and assumes 

facts, your Honor. 

THE COURT: Overruled. 

BY MR. AUSTIN: 

Q That means you can -- you can answer. 

A Could you -- I'm sorry. Could you repeat the 

question? 

Q Yeah. Absolutely. 

Is it your understanding that if someone had 

been sanctioned for illegal cannabis dispensary 

activity, is it your understanding that they would be 

barred from acquiring a CUP in San Diego? 

A I'd have to refer to the Municipal Code. I 

believe there may be a section in there once you have a 

conditional use permit, you'd have to go through a 

background check process. 

Q Okay. Do you know what that background check 

process entails? 

A It's a LiveScan and also specific forms that 
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