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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF CALIFORNIA 
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JANE DOE, an individual; and JEFF 
HAGLER,  an individual; 
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vs. 

GINA M. AUSTIN, an individual; AUSTIN
LEGAL GROUP APC, a California
Corporation; JOEL R. WOHLFEIL, an
individual; LAWRENCE (AKA LARRY) 
GERACI, an individual; TAX & 
FINANCIAL CENTER, INC., a California 
Corporation; REBECCA BERRY, an 
individual;;  JESSICA MCELFRESH, an 
individual; SALAM RAZUKI, an individual;
NINUS MALAN, an individual;
MICHAEL ROBERT WEINSTEIN, an
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individual; ELYSSA KULAS, an individual;
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FINCH, THORTON, and BAIRD, a Limited 
Liability Partnership; JAMES D. CROSBY,
an individual; ABHAY SCHWEITZER, an
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AARON MAGAGNA, an individual; A-M
INDUSTRIES, INC., a California 
Corporation; BRADFORD HARCOURT, an 
individual; ALAN CLAYBON, an 
individual; SHAWN MILLER, an individual;
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inclusive, 
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JOHN EK, an individual; THE EK FAMILY
TRUST, 1994 Trust 
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TO THE CLERK OF THE COURT AND ALL PARTIES: 
 PLEASE TAKE NOTICE that Plaintiffs Andrew Flores, Amy Sherlock on her 
own behalf and as parental guardian of minors T.S. and S.S, Jane Doe, and Jeff Hagler 
hereby make this ex parte application (“Application”) to this Court, pursuant to Rules 64 
and 65 of the Federal Rules of Civil Procedure (“FRCP”) and Local Rules 7.1(f) and 
83.3(g) for the Southern District of California, for: 

(1) a temporary restraining order (“TRO”) enjoining defendant Aaron Magagna 
(“Magagna”) from selling and/or transferring the conditional use permit (“CUP”) No. 
598124 (the “District Four CUP”) issued by the City of San Diego for a Cannabis Outlet 
at 6220 Federal Blvd., San Diego, CA 92114 (“6220 Federal”); 

(2) an order to show cause (“OSC”) why a preliminary injunction should not issue 
preventing Magagna from committing the above-described acts during the pendency of 
this action; 

(3) an OSC for why defendant Attorney Natalie Trang-My Nguyen 
(“Nguyen”)should not be sanctioned for failing to provide the promised testimony of her 
client, defendant Corina Young (“Young”), in a related state court action (“Cotton I”);1 

(4) an order for Nguyen to appear at the hearing before this Court on this 
Application and testify as to the above-described acts; 

(5) an OSC for why Young should not be sanctioned for failing to provide her 
promised testimony in Cotton I; and 

(6) an order for Young to appear at the hearing before this Court on this Application 
and testify as to the above-described acts. 

Good cause exists for issuance of a TRO restraining and enjoining Magagna from 
selling and/or transferring the District Four CUP that was the object of Cotton I.  The 
requested relief is warranted because, inter alia, Magagna procured the District Four CUP 
by attempting to bribe and then threatening Young from providing her testimony in 

 
1 Geraci v. Cotton, San Diego Superior Court, Case No. 37-2017-00010073-CU-BC-22 
CTL. A judgment was issued in favor of plaintiff Lawrence Geraci on October 16, 2019 
(ROA 694).  
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Cotton I that would have evidenced Magagna’s unlawful actions to acquire the District 
Four CUP.  Immediate injunctive relief is necessary because Magagna is currently in the 
process of attempting to sell the District Four CUP. If Magagna is allowed to sell the 
District Four CUP to a bona fide third party, Plaintiffs will be irreparably damaged. 
Plaintiffs may not be able to recover the District Four CUP from a bona fide third party 
and do not have the finances, as a result of defendants’ unlawful acts, to engage in further 
litigation to vindicate their rights to the District Four CUP if it is sold to a third party. 
 Further, defendants John Ek and The Ek Family Trust, 1994 Trust (collectively 
“Ek”), the property owner of the real property at which the District Four CUP was granted 
is evicting the adjoining tenant under the belief that the District Four CUP was lawfully 
acquired by Magagna and will not be revoked. Apparently, Ek has reached a deal with 
Magagna to enlarge the contemplated cannabis business.  The to-be evicted tenant is a 
sole proprietor who has operated a tire business at that location for at least 5 years.  Ek is 
making significant decisions, including evicting his tenant, and will be irreparably harmed 
if the District Four CUP is later determined to be void for having been procured through, 
inter alia, Magagna’s unlawful actions. 
 Good cause exists for issuance of an order requiring Nguyen to appear at the 
hearing on this Application to explain why she did not provide Young’s promised 
testimony.  In January 2020, Plaintiff Andrew Flores (“Flores”) confronted Young for 
failing to provide her testimony and informed her that he intended to file suit against her 
as a co-conspirator of a conspiracy that committed a fraud on the court in Cotton I.  Young 
alleged that it was her attorney, Nguyen, who informed her that they would just “ignore” 
their promise to provide Young’s testimony because “it was too late for Cotton to do 
anything about it.” Further, that Nguyen was referred to Young by Magagna’s attorney, 
Matthew Shapiro (“Shapiro”), and that Shapiro paid for almost all of Nguyen’s legal 
services for Young. 

Defendants are predominantly highly intelligent and experienced attorneys who 
either filed/maintained Cotton I without probable cause or knew that it was 
filed/maintained without probable cause.  Therefore, they knew or should have known 
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that the allegations of violence against Young, which were raised in Cotton I, were almost 
certainly true. Allowing Nguyen time to collude with her co-conspirators to fabricate 
mitigating evidence (which they did in Cotton I as described below) or to counsel/coerce 
Young into changing her testimony will severely prejudice Plaintiffs. 
 Good cause exists for issuance of an order requiring Young to appear at the hearing 
on this Application to explain why she did not provide her promised testimony.  Even 
assuming that Nguyen did in fact tell Young that they can ignore their promise to provide 
Young’s testimony, Young clearly knew by Nguyen’s alleged language, “it was too late 
for Cotton to do anything about it,” that the failure to provide her promised testimony was 
unlawful.  Further, Young has alleged that she has been threatened and even moved out 
of the City of San Diego for fear of being the victim of violence by defendants, including 
by Magagna and his attorney Shapiro, who both knew where she lived and had been to 
her home.  Allowing defendants additional time to bribe, coerce, threaten, and/or take any 
other unlawful acts against Young to make her unavailable or cause her to change her 
testimony will severely prejudice Plaintiffs. 

Good cause also exists for the granting of the injunctive relief requested herein 
because “a court has the power to conduct an independent investigation in order to 
determine whether it has been the victim of fraud.” Chambers v. NASCO, Inc., 501 U.S. 
32, 44 (1991).  Substantively, the relief requested herein will also serve to inform this 
Court as to whether it has been the victim of fraud by defendants. 
 Plaintiffs make this Application on the grounds that they are likely to succeed on 
the merits of their claims and that, absent injunctive relief prior to trial, Plaintiffs will 
suffer irreparable harm if Magagna sells the District Four CUP or Young is prevented 
from providing her testimony. Moreover, preliminary injunctive relief is warranted 
because the balance of hardships tip overwhelmingly in Plaintiffs favor and is in the 
public interest. 

Pursuant to FRCP 65(b) and Local Rules 7.1(f) and 83.3(g) for the Southern 
District of California the granting of this Application without notice to defendants is 
appropriate in order to not allow Magagna time to consummate the sale of the District 
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Four CUP or to allow defendants time to threaten, coerce or intimidate Young from 
providing her testimony or into committing perjury.  Reno Air Racing Ass'n., Inc. v. 
McCord, 452 F.3d 1126, 1131 (9th Cir. 2006) (“There are ’a very narrow band of cases 
in which ex parte orders are proper because notice to the defendant would render fruitless 
the further prosecution of the action.’”) (quoting American Can Co. v. Mansukhani, 742 
F.2d 314, 322 (7th Cir. 1984)). 

Plaintiffs base this Application on this Ex Parte Application, the Memorandum of 
Points and Authorities, Declaration of Andrew Flores and Request for Judicial Notice in 
support hereof, and the [Proposed] Order, all filed concurrently herewith, the papers and 
records on file in this action and the Cotton I action, and any evidence and argument that 
may be presented at a hearing on this Application (should the Court decide to hear oral 
argument).  
 
Dated:   April 3, 2020     Law Offices of Andrew Flores  

 
By          /s/ Andrew Flores  
 

Plaintiff In Propria Persona, and  
Attorney for Plaintiffs 

AMY SHERLOCK, Minors T.S. and 
S.S., and JANE DOE 
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INTRODUCTION 
There is a small group of wealthy individuals, attorneys and professionals 

providing services in the cannabis sector (the “Enterprise”) who have conspired to create 
an unlawful monopoly in the cannabis market (the “Antitrust Conspiracy”) in the City of 
San Diego (the “City”).  Defendants Lawrence Geraci; Rebeca Berry (Geraci’s 
receptionist and a real estate broker); Geraci’s attorneys (Michael Weinstein and Scott 
Toothacre of Ferris & Britton, APC (“F&B”) and Gina Austin of the Austin Legal Group, 
APC (“ALG”)); Aaron Magana (a wealthy individual with multiple legal cannabis 
businesses); Attorney Matthew Shapiro (Magagna’s attorney); and Attorney Natalie 
Trang-My Nguyen (an associate of Shapiro and Austin) are among the principals and 
agents of the Enterprise. 

In furtherance of the Antitrust Conspiracy, Geraci/F&B filed a sham suit in state 
court against Darryl Cotton seeking to prevent sale of the Property1 to Richard Martin 
(“Cotton I”).2  Cotton I alleged a receipt was a fully integrated purchase contract for 
Geraci’s purchase of the Property and sought to force the sale of the Property to Geraci. 
When the suit was exposed as a sham, the Enterprise took unlawful actions in and out of 
the courtroom, including threats and acts of violence, to coerce Cotton to settle the case. 

The reason Geraci/F&B would file a sham suit, and engage in and/or ratify acts and 
threats of violence to cover up their having filed a sham suit, is that the Property qualifies 
for a conditional use permit (“CUP”) with the City to allow the operation of a Cannabis 
Outlet (also generally known as a “dispensary”); a for-profit cannabis retail store.  The 
Property is worth no less than $7,400,000 with a cannabis CUP being issued and without 
it, approximately $500,000.  

Cotton was forced to sell the Property at below market value to finance his legal 

 
1 The “Property” means the real property located at 6176 Federal Blvd., San Diego, CA 
92114.  
2 Geraci v. Cotton, San Diego Superior Court, Case No. 37-2017-00010073-CU-BC-22 
CTL. 
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defense in Cotton I. In April 2017, Cotton unconditionally sold the Property to Martin for 
a down payment of $50,000 and a total consideration due of $2,000,000 if the cannabis 
CUP is issued at the Property and $500,000 if the cannabis CUP is not. 

Thus, if (i) Cotton I is found to be a sham suit and (ii) the cannabis CUP is issued 
at the Property, then the consequential damages for which Geraci and his agents are liable 
for include (i) $7,400,000 - $2,000,000 = $5,400,000 plus (ii) attorneys’ fees and costs 
(in excess of a $1,000,000 at this point) plus (iii) whatever exemplary and punitive 
damages the Court (or a jury) believes are warranted. Therefore, no less than $6,400,000. 
Further, if Plaintiffs are successful in having this Court ensure their safe access to state 
court and they prevail on their RICO and/or antitrust causes of action allowing for treble 
damages, Geraci and his agents are liable for no less than $19,200,000.3 

As is self-evident, when Cotton I was exposed as a sham suit, Geraci and his agents 
were highly motivated to take any action necessary to mitigate those consequential 
damages. And the only way for them to permanently do that was to ensure that a cannabis 
CUP is never issued at the Property. To effectuate this goal, Geraci and his agents had a 
co-conspirator, Magagna, file a competing cannabis CUP application approximately 200 
feet away from the Property at 6220 Federal4 (the “Magana Application”).  By law, two 
cannabis CUPs cannot be issued on properties located within 1,000 feet of each other.5 

The Enterprise’s conspiracy successfully culminated in (i) the Magagna 
Application being approved and a cannabis CUP being issued at 6220 Federal (the 
“District Four CUP”) and (ii) a judgment in favor of Geraci in Cotton I. 

Plaintiffs request Magagna be enjoined from selling/transferring the District Four 
CUP pending resolution of this suit and that Nguyen and her client, Corina Young, be 
ordered to appear before this Court and explain why they failed to provide the promised 
testimony of Young in Cotton I; which includes Magagna’s attempts at bribing and 

 
3   Not all of Plaintiffs’ demonstratable compensatory damages are set forth herein. 
4  “6220 Federal” means 6220 Federal Blvd., San Diego, CA 92114.  
5  San Diego Municipal Code (“SDMC”) §141.0504(a)(1). 
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threatening Young to change her testimony that would incriminate Geraci and his agents. 
STATEMENT OF FACTS 

RELEVANT BACKGROUND 
A. Geraci is a sophisticated businessman who has been sanctioned at 

least three times for his involvement/management of illegal 
marijuana dispensaries. 

Geraci has approximately 40 years of experience providing tax services and has 
been the owner-manager of Tax & Financial Center, Inc. (“T&F Center”) since 2001.  
(Request for Judicial Notice (“RJN”) Ex. 1 (Reporter’s Transcript (“RT”) of Cotton I 
Trial for July 3, 2019 (“RT 7/3/19”)) at 16:17-24; 55:17-28.)  T&F Center provides 
sophisticated tax, financial and accounting services. (See Flores Dec at ¶ 38 and Ex. 9 (list 
of services provided by T&F Center).)  Geraci has been an Enrolled Agent with the IRS 
since 1999, which “means he has a federal license that allows him to represent clients 
before the IRS.” (RJN Ex. 1 at 57:2-1; 16:22-24.) Geraci was also a California licensed 
real estate salesperson for approximately 25 years from 1993-2017.  (Id. at 57:15-20.) 

Prior to his involvement with the Property, Geraci was sued by the City for his 
involvement in three illegal marijuana dispensaries (the “Illegal Marijuana 
Dispensaries”); Geraci settled all three cases, collectively paying fines in the amount of 
$100,000 (the “Geraci Judgements”).6  Geraci did not “coincidentally” lease three real 
properties to the Illegal Marijuana Dispensaries; he was an operator and beneficial owner. 
(See RJN Ex. 3 (CCSquared Stipulated Judgement) at 2:15-16 (“The address where the 
Defendants were maintaining a marijuana dispensary business at all times relevant to this 
action is 3505 Fifth Ave, San Diego[.]”) (emphasis added).) 

B. State Law 

6  See RJN Ex. 2 (Stipulation for Entry of Final Judgment and Permanent Injunction; 
Judgment Thereon [CCP § 664.6] (the “Tree Club Judgment”)); RJN Ex. 3 (Stipulation 
for Entry of Final Judgment and Permanent Injunction; Judgment Thereon [CCP § 664.6] 
(the “CCSquared Judgment”)). The CCSquared Judgment was a global settlement of two 
separate civil actions. 

I. 

Case 3:20-cv-00656-TWR-DEB   Document 2-1   Filed 04/03/20   PageID.218   Page 10 of 33



 
 

4 
Plaintiffs’ Memorandum of Points and Authorities ISO Ex Parte Application for Injunctive Relief 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

In 2003, the State of California (the “State”) enacted the Medical Marijuana 
Program Act (the “MMPA”), which established certain requirements for nonprofit entities 
that would come to be known as Medical Marijuana Consumer Cooperatives (“MMCC”). 

In 2015, the Medical Marijuana Regulation and Safety Act (“MMRSA”)7 was 
enacted to establish a statewide regulatory system for medical marijuana businesses 
governing, among other things, cultivation, processing, transportation, testing and 
distribution of medical marijuana, and allowing, inter alia, for MMCCs to operate for 
profit. (See Cal. Bus. & Prof. Code (“BPC”) §§ 19300–19360.)  

As part of the MMRSA, SB 643 added § 19323 to the BPC, effective January 1, 
2016.  (SB 643 at § 10.)   BPC § 19323 set forth criteria mandating the denial of an 
MMCC application. (Id.)  BPC § 19323 was amended by 2016 Cal SB 837 (“SB 837”), 
effective June 27, 2016, and is the original applicable regulatory language at issue in this 
action. (SB 837 at § 27.)  Specifically, BPC § 19323 mandated the denial of an application 
for an MMCC if the applicant had, inter alia, purposefully omitted required information, 
made false representations, been sanctioned for unauthorized commercial marijuana 
activity in the three years preceding the application, or failed to comply with local 
ordinances. (See id. at § 27 (BPC § 19323(a),(b)(1)-(3),(7)); id. at § 23 (BPC 
§ 19320(b)).) 

On November 8, 2016, the voters of California approved Proposition 64, the 
Control, Regulate, and Tax Adult Use of Marijuana Act (“AUMA”), which legalized the 
for-profit sale of recreational cannabis.  AUMA required a party desiring to operate a for-
profit dispensary to acquire a license from the State and to comply with local ordinances. 
(See AUMA at § 6.1 (adding BPC § 26200).)  AUMA requires the disclosure of an 
individual who would be the sole owner of the license being sought in the application and 
also mandates the denial of a license on the same grounds as those set forth in BPC 

 
7  The Medical Marijuana Regulation and Safety Act was enacted through three bills, 
Assembly Bill No. 266, Assembly Bill No. 243, and Senate Bill No. 643 (“SB 643”) in 
the 2015–2016 legislative session. 
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§ 19323. (See AUMA at §6.1 (adding §§ 26001(a) (providing definition of applicant), 
26055(a) (requiring licensing authorities to only issue licenses to qualified applicants), 
and 26057 (prohibiting certain applicants from obtaining a license).) 

2017 Cal SB 94 (“SB 94”), effective June 27, 2017, consolidated the medical 
regulatory scheme established under the MMPA with the recreational regulatory scheme 
established by AUMA.  Pursuant to SB 94, all cannabis entities require a license from the 
State to operate and must comply with local ordinances. (See SB 94 §1(g); id. at §102 
(amending BPC § 26200).) 

C. City Law 
General Cannabis Permit and CUP Requirements.  Since August 1993, SDMC 

§ 11.0401 has prohibited the furnishing of false or incomplete information in any 
application for any type of permit or CUP from the City. (See SDMC § 11.0401(b) (“No 
person willfully shall make a false statement or fail to report any material fact in any 
application for City license, permit, certificate, employment or other City action under 
the provisions of the [SDMC].”).)  Further, SDMC § 11.0402 provides that “[w]henever 
in [the SDMC] any act or omission is made unlawful, it shall include causing, permitting, 
aiding or abetting such act or omission.”  Thus, since 1993, applying for any kind of 
cannabis permit or CUP from the City, or aiding a party to apply for same, and willfully 
making a false statement in the application is illegal. 

Medical Cannabis CUP Requirements.  On April 27, 2011, the City passed 
Ordinance No. 20043 (“O-20043”), which added Division 15 (Medical Marijuana 
Consumer Cooperatives) to Chapter 4, Article 2 of the SDMC.  (Id. at 6.)   

Pursuant to O-20043, an MMCC could operate a dispensary in the City if organized 
as an MMCC with the State and provided that it acquired the appropriate permit and CUP 
from the City.  (See id. at 10 (adding § 42.1504(e).)  As defined in O-20043, an MMCC 
was an “MMCC” organized “under” and operating in “accordance” with State law. (Id. 
at 8.)  O-20043 required all persons defined as responsible persons to undergo 
fingerprinting and background checks. (Id. at 11 (adding § 42.1507 (Cooperative-
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Background Checks)).)  O-20043 broadly defined a responsible person, which included 
any person who is responsible for the “operation, management, direction, or policy of an 
[MMCC].”  (Id. at 9 (adding § 42.1502 (Definitions) and defining responsible person).)  

On March 25, 2014, the City passed Ordinance No. 20356 (“O-20356”), which 
amended the SDMC to allow for the regulation and establishment of for-profit 
dispensaries by MMCCs. 

Recreational Cannabis CUP Requirements.  On February 22, 2017, in response to 
the passage of AUMA, the City adopted Ordinance No. 20793 (“O-20793”).  O-20793 (i) 
amended the SDMC by replacing medical dispensaries, MMCCs, with non-medical 
dispensaries called Marijuana Outlets (and now called Cannabis Outlets); (ii) requires an 
applicant to acquire a CUP to operate a non-medical dispensary; and (iii) incorporated by 
reference and mandated compliance with the licensing requirements added to the BPC by 
AUMA to qualify for a cannabis CUP from the City. (See id. at 3 (adding § 113.0103 
(Definitions) and defining a marijuana outlet as a “retail establishment operating with a 
[CUP]… where marijuana… [is] sold to the public in accordance with dispensary or 
retailer licensing requirements pursuant to the [BPC].”).) 

THE BERRY APPLICATION FOR A DISPENSARY AT THE PROPERTY 
In or around mid-2016, Geraci first contacted Cotton because the Property “may 

qualify for a dispensary.” (RJN Ex. 1 (RT 7/3/19) at 59:10-19.)  Berry testified that on 
October 31, 2016, Geraci had Berry file for a MMCC CUP at the Property (the “Berry 
Application”). (Id. at 193:15-194:8; see RJN Exs. 4-7 (material forms from the Berry 
Application).)  Geraci is not disclosed in the Berry Application. (See RJN Exs. 4-7.) Berry 
testified that her failure to disclose Geraci in the Berry Application was purposeful; he 
was not disclosed because he was an Enrolled Agent with the IRS (the “Berry Fraud”).  
(RJN Ex.  1 at 193:15-194:8) The Berry Application included the following four forms 
and material representations by Berry: 

(1) In Form DS-3032 (General Application)), Berry certified that (a) she is the 
“Lessee or Tenant” of the Property, (b) that she is the “Permit Holder,” and (c) that she 

II. 
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“understand[s] [she] is responsible for knowing and complying with the governing 
policies and regulations applicable to [an MMCC].” (RJN Ex. 4.)  Section 7 of DS-3032 
requires the applicant to disclose any “Notice of Violation,” which includes a “Stipulated 
Judgment.” (Id.)  Had Geraci been the Applicant, the Geraci Judgments would have 
needed to be disclosed and their omission would have been discovered. 

(2) In Form DS-190 (Affidavit for Medical Marijuana Consumer Cooperatives for 
Conditional Use Permit), Berry declared that she (a) is the “Owner” of the Property, (b) 
the “Business Owner,” and (c) is aware an MMCC is subject to the SDMC’s MMCC 
requirements. (RJN Ex. 5.) 

(3) In Form DS-3242 (Deposit Account/Financially Responsible Party), Berry 
stated she is the “financially responsible party” for the MMCC and the “President” of the 
entity seeking the Cannabis CUP. (RJN Ex. 6.) 

(4) In Form DS-318 (Ownership Disclosure Statement), Berry stated she was a 
“tenant/lessee” of the Property. Form DS-318 required Berry to provide a list that “must 
include the names and addresses of all persons who have an interest in the property, 
recorded or otherwise, and state the type of interest (e.g., tenants who will benefit from 
the permit, all individuals who own the property).” (RJN Ex. 7 (emphasis added).) 

At trial in Cotton I, Austin, Geraci’s cannabis attorney for the Berry Application, 
testified on his behalf.  Austin is “an expert in cannabis licensing and entitlement at the 
state and local levels and regularly speak[s] on the topic across the nation.” (RJN Ex. 8 at 
2:7-8 (emphasis added).)  Austin has worked on at “least 50” CUP applications with the 
City. (RJN Ex. 9 (RT of Cotton I trial for July 8, 2019 (“RT 7/8/19”) at 12:17-23.) Austin 
personally reviewed and commented on the Berry Application before it was submitted to 
the City. (RJN Ex. 10 (Trial Ex. 35) at 035-004–035-005 (highlighted).) 

Regarding the City’s disclosure requirements, Austin testified at trial in Cotton I 
that she was not aware of the Geraci Judgements. (RJN Ex. 9 at 50:1-7.) Austin also 
testified that the City does not bar any individuals from acquiring a cannabis CUP. (Id. at 
47:10-14 (“[Question:] You are aware that certain people are not eligible for or are barred 
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from obtaining certain CUPs. Correct?  [Answer:] Not at the city level, but at the state 
level, yes.”).)  Then, after being confronted with form DS-318 from the Berry 
Application, requiring Berry to provide a list of all persons who have an interest in the 
Property, Austin was asked why “after reading that, why [did] it seem unnecessary to list 
Mr. Geraci?” (Id. at 51:25-26.)  Austin responded: “I don’t know that it - - it was 
unnecessary or necessary. We just didn’t do it.” (Id. at 51:27-28 (emphasis added).) 

The Berry Application was submitted pre-AUMA and sought a medical cannabis 
CUP from the City (and was subject to BPC § 19323).  After the passage of AUMA, the 
Berry Application was switched to recreational cannabis CUP application (and was 
subject to BPC § 26057). (See Flores Dec. ¶ 37, Ex. 8 (letter from the City referencing 
the Berry Application for a recreational “Marijuana Outlet”).) 

Regarding the State’s requirements, Austin testified that the Geraci Judgements, if 
true, would not bar Geraci from lawfully owning a cannabis license pursuant to the Berry 
Application (the “Sanctions Issue”).  (RJN Ex. 9 at 56:16-57:3.) 

Thus, according to Austin’s self-serving expert testimony, neither the Berry Fraud 
nor the Sanctions Issue warrant denial of the Berry Application.  

GERACI ALLEGED A RECEIPT WAS A PURCHASE CONTRACT TO RECORD A LIS 
PENDENS ON THE PROPERTY AND PREVENT THE SALE OF THE PROPERTY TO 
FLORES’ PREDECESSOR-IN-INTEREST. 

On November 2, 2016, Cotton and Geraci both judicially admit they met at T&F 
Center and reached an agreement for the sale of the Property to Geraci, the sole condition 
precedent to closing was the approval of a cannabis CUP at the Property, Cotton received 
$10,000 in cash from Geraci, and they executed a document (the “November Document”).  
(RJN Ex. 11 (Geraci Decl.) at 2:24-3:26; RJN. Ex. 12 (Cotton Decl.) at 2:5-3:8.) 

Geraci filed suit alleging the November Document was executed with the intent it 
be a fully integrated purchase contract. (RJN Ex. 13 (Cotton I complaint) at 2:15–21, 
4:10–5:19, 5:22–27.) 

In his cross-complaint, Cotton alleged the parties reached an oral joint venture 
agreement at their meeting on November 2, 2016 (the “JVA”). (RJN Ex. 14 (Cotton’s 

III. 
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second amended cross-complaint (“SACC”)) at 4:21–5:23.)  More specifically, Cotton 
alleged that pursuant to the JVA he would sell the Property to Geraci and his consideration 
was to be, inter alia, (i) $800,000; (ii) a 10% equity position in the CUP; (iii) the greater 
of $10,000 or 10% of the net profits of the dispensary on a monthly basis; and (iv) a 
$50,000 non-refundable deposit for Cotton to keep in the event the CUP application at 
the Property was denied. Further, the November Document was drafted by Geraci and 
executed to memorialize Cotton’s receipt of $10,000 in cash towards the $50,000 non-
refundable deposit. Also, Geraci promised to have his attorney, Austin, promptly reduce 
the JVA to writing.  (Id.) 

GERACI AND COTTON’S CONDUCT AFTER EXECUTING THE NOVEMBER DOCUMENT 
There are only 16 emails between Geraci and Cotton between the execution of the 

November Document in November 2016 and the filing of Cotton I in March 2017.  (RJN 
Ex. 12 at Ex 1.)8  There are approximately 240 texts between Geraci and Cotton during 
the same time period. (RJN Ex. 15.)  The texts and emails unilaterally provide a uniform 
single narrative, that Cotton and Geraci believed themselves to be joint venturers and the 
November Document was executed with the intent it be a receipt.  

Notable communications include the following: 
A. The Confirmation Email 

On November 2, 2016, after the parties met and parted ways, Geraci emailed 
Cotton a copy of the November Document.  (RJN Ex. 12 at Ex. 1 pp. 4-6.) 

That same day, around 6:55 p.m., Cotton replied to Geraci’s email as follows: 
 
Hi Larry, [¶] Thank you for meeting today. Since we executed the Purchase 
Agreement in your office for the sale price of the [P]roperty I just noticed the 
10% equity position in the dispensary was not language added into that 
document. I just want to make sure that we’re not missing that language in 
any final agreement as it is a factored element in my decision to sell the 
[P]roperty, I'll be fine if you would simply acknowledge that here in a reply. 

8   For the Court’s convenience, the first page of Ex. 1 to RJN Ex. 12 is a table of contents 
reflecting the dates the emails were exchanged, the identities of the sender/recipient, and 
the attachments, if any. 

IV. 

Case 3:20-cv-00656-TWR-DEB   Document 2-1   Filed 04/03/20   PageID.224   Page 16 of 33



 
 

10 
Plaintiffs’ Memorandum of Points and Authorities ISO Ex Parte Application for Injunctive Relief 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

 
(The “Request for Confirmation”) (Id. at 9 (emphasis added).) 

Later that evening, at around 9:13 p.m., Geraci replied: “No no problem at all.”  
(The “Confirmation Email”) (Id. (emphasis added).) 

B. The November 3, 2016 Email 
The next day at around 12:36 p.m., Cotton called Geraci who did not pick up. At 

around 12:40 p.m., Geraci called Cotton back and they spoke for approximately three 
minutes. Later that same day, at around 1:41 p.m., Cotton emailed Geraci as follows: 

 

Larry, [¶] Per our phone call the name 151 AmeriMeds has not been taken nor 
has there been any business entity formed from it. If you see this as an 
opportunity to piggyback some of the work I've done and will continue to do 
as 151 Farmers with further opportunities as a potential franchise for your 
dispensary I'd like for you to consider that as the process evolves. [¶] We'll 
firm it up as you see fit. 

(The “November 3, 2016 Email”) (Flores Dec ¶ 39, Ex. 10 (emphasis added).) 

C. The Partnership Confirmation Text 
On March 2, 2017, Geraci emailed Cotton a draft agreement entitled Side 

Agreement that had a provision stating that Geraci and Cotton were not partners. (RJN 
Ex. 12 at Ex. 1 pp. 41-48.)  The next day, Cotton emailed Geraci: 

 

Larry, [¶] I read the Side Agreement in your attachment and I see that no 
reference is made to the 10% equity position… In fact para 3.11 [stating we 
are not partners] looks to avoid our agreement completely. It looks like 
counsel did not get a copy of that document. Can you explain? 
(Id. at 49-50) 
Cotton texted Geraci later that day: “Did you get my email?” (RJN Ex. 15 at Trial 

Ex. 005-024.) Geraci replied one minute later: “Yes I did I’m having her rewrite it now[.] 

As soon as I get it I will forward it to you” (the “Partnership Confirmation Text”). (Id.) 

D.  The $5,000 Request Email 

On March 7, 2017, Geraci emailed Cotton a revised Side Agreement. The revised 

Side provided for Cotton to receive “10% of the net profits,” but did not provide for a 

“10% equity position.” (RJN Ex. 12 at Ex. 1 pp. 53-58.)  In the cover email, Geraci wrote: 
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Hi Darryl, I have not reviewed this yet but wanted you to look at it and give 
me your thoughts. Talking to Matt, the 10k a month might be difficult to hit 
until the sixth month... can we do 5k, and on the seventh month start 10k? 

((The “$5,000 Request Email”) (see RJN Ex. 12 at Ex. 1 pp. 55-60); (hereinafter, the 
$5,000 Request Email, the Confirmation Email, the November 3, 2016 Email, and the 
Partnership Confirmation Text, collectively, the “Parol Evidence”).)   The language is 
unambiguous, Geraci is asking for a concession – of an existing obligation – from Cotton 
of a material term not included in the November Document. 

PLEADINGS; THE MARTIN/FLORES PURCHASE AGREEMENT; AND RIVERISLAND9 
On March 21, 2017, Cotton terminated the JVA with Geraci for failure to reduce 

the JVA to writing. (RJN Ex. 12 at Ex. 1 at 67.)  Later that same day, Cotton entered into 
the Martin Purchase Agreement. (Flores Dec. at Ex. 1.)  The next day, March 22, 2017, 
Weinstein emailed Cotton a copy of the Cotton I complaint and a copy of a lis pendens 
recorded on the Property (the “F&B Lis Pendens”). (RJN Ex. 12 at 4:25-5:5.) 

On April 15, 2017, the Martin Purchase Agreement was amended pursuant to 
which Cotton unconditionally sold the Property to Martin. (Flores Dec., Ex. 1 at 0022.)  
(“Seller hereby transfers and sells to Buyer, with all the associated rights and liabilities, 
his ownership, rights and interests in the [P]roperty and the associated CUP application 
pending before the City of San Diego….”) (emphasis added).)  Pursuant to the April 15, 
2017 amendment, Cotton was to receive $50,000. (Id.)  Joe Hurtado and Jane Doe 

9 On January 14, 2013, the California Supreme Court overruled a longstanding precedent 
regarding promissory fraud. In the 1935 case, Bank of America Etc. Assn. v. Pendergrass 
(“Pendergrass”) 4 Cal.2d 258, the California Supreme Court declared inadmissible 
evidence of promissory fraud—a promise made without the intent to perform—made 
prior to and inconsistent with the subsequent written agreement. The court’s unanimous 
decision in Riverisland Cold Storage, Inc. v. Fresno-Madera Production Credit 
Association (“Riverisland”) (2013) 55 Cal.4th 1169, overruled Pendergrass and declared 
that the parol evidence rule does not bar evidence of promissory fraud that contradicts the 
terms of a writing. Id. at 1182; see IIG Wireless, Inc. v. Yi (2018) 22 Cal.App.5th 630, 
641(“[U]nder Pendergrass, external evidence of promises inconsistent with the express 
terms of a written contract were not admissible, even to establish fraud.”). 

V. 
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(“Jane”) provided the $50,000. (Flores Dec. ¶¶ 9,11.) 
On November 20, 2017, Geraci filed his answer to Cotton’s SACC alleging the 

JVA (the “Cotton I Answer”). (RJN Ex. 21.)  Geraci did not plead fraud or mistake as 
affirmative defenses. (See id.)  In his fifth affirmative defense, a reservation of rights, 
Geraci judicially admitted that he has “insufficient information upon which to form a 
belief as to the existence of additional and as yet unstated affirmative defenses [and] he 
reserves the right to assert additional affirmative defenses in the event discovery discloses 
the existence of said affirmative defenses.” (Id. at 2:28-3:3 (emphasis added).) 

On March 25, 2019, Martin and Flores entered into the Flores Purchase Agreement. 
(Flores Dec. ¶ 6, Ex. 1 at 0001.)  On February 9, 2018, Cotton, proceeding pro se, filed a 
federal complaint against Geraci, Berry, Austin, ALG, Weinstein, F&B, and the City 
alleging, inter alia, a RICO cause of action based in part on the allegation that Geraci and 
Cotton reached the JVA as evidentiarily supported by the Request for Confirmation and 
the Confirmation Email (“Cotton III”).10  On February 28, 2018, Judge Curiel stayed 
Cotton III pursuant to the Colorado River doctrine.11  On December 6, 2018, Cotton and 
Hurtado, through counsel Jacob, filed a federal complaint alleging causes of action for, 
inter alia, RICO and civil conspiracy against, inter alia, Geraci, Berry, F&B, and ALG 
(“Cotton IV”).12  On March 26, 2019, Attorney James D. Crosby as attorney-of-record for 
Geraci and Berry filed their answer to Cotton’s Cotton IV complaint (the “Cotton IV 
Answer”).13  The Cotton IV Answer admits that Geraci sent the Confirmation Email and 
does not set forth affirmative defenses of fraud or mistake.14 

 
10  Cotton v. Geraci (S.D. Cal. Feb. 28, 2018), Case No. 18cv325-GPC(MDD). Plaintiffs 
note that “Cotton II” refers to another complaint filed by Cotton in state court, described 
in Plaintiffs’ complaint, and while material is not being included due to space constraints 
in this Application.  
11  Cotton III, ECF Dock. No. 7. 
12  Cotton v. Geraci (S.D. Cal. May. 14, 2019), Case No.: 18cv2751-GPC(MDD) (“Cotton 
VI”). 
13  Cotton IV, ECF Dock. No. 19. 
14  Id. 

Case 3:20-cv-00656-TWR-DEB   Document 2-1   Filed 04/03/20   PageID.227   Page 19 of 33



 
 

13 
Plaintiffs’ Memorandum of Points and Authorities ISO Ex Parte Application for Injunctive Relief 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

From the filing of his Cotton I complaint in March 2017 until April 2018, 
Geraci/F&B simply ignored the Parol Evidence, arguing that the statute of frauds and the 
parol evidence rule barred its admission. For example: 

 

Cotton alleges, based on extrinsic evidence [(i.e., the Parol Evidence)], that 
the actual agreement between the parties contains material terms and 
conditions in addition to those in the [November Document] as well as a term 
(a $50,000 deposit rather than the $10,000 deposit stated in the [November 
Document]) that expressly conflicts with a term of the [November Document]. 
However, such a claim cannot stand as extrinsic evidence cannot be employed 
to prove an agreement at odds with the terms of the written memorandum. 
(Beazell v. Schrader (1963) 59 Cal.2d 577.) 

 

(RJN Ex. 24 (Geraci reply to demurrer to SACC) at 2:8-13 (emphasis added).) 
On April 4, 2018, Cotton, via attorney Jacob Austin (“Jacob”) who was engaged 

on a limited basis, filed a motion to expunge the F&B Lis Pendens (the “Lis Pendens 
Motion”). (RJN Ex. 24.)  The Lis Pendens Motion argued for the first time in Cotton I 
that, pursuant to Riverisland, Geraci/F&B could not use the parol evidence rule as a shield 
to bar the Parol Evidence as proof of Geraci’s fraud. (Id. at 14:17-20 (the parol evidence 
rule “does not bar evidence of fraudulent promises at variance with terms of the writing: 
‘[I]t was never intended that the parol evidence rule should be used as a shield to 
prevent the proof of fraud.’”) (quoting Riverisland at 1182) (emphasis added).) 

On April 9, 2018, Geraci executed a declaration in support of his opposition to the 
Lis Pendens Motion.  (RJN Ex. 11).  Geraci alleged for the first time that (i) Geraci did 
not read the entire Request for Confirmation before sending the Confirmation Email; (ii) 
Geraci called Cotton on November 3, 2016 and told him that he did not intend to send the 
Confirmation Email; and (iii) Cotton orally agreed that he was not entitled to a 10% equity 
position in the CUP (the “Disavowment Allegation”). (Id. at 6:21-7:16.) 

After the hearing on the Lis Pendens Motion, Jacob emailed Weinstein and accused 
him of going from using the parol evidence rule as a shield to bar the proof of the oral 
JVA between Geraci and Cotton to using it as a sword to introduce a new fraudulent oral 
agreement between Geraci and Cotton to cover-up Geraci’s original fraud.  (Flores Dec. 
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¶ 34, Ex. 5.)  Weinstein disagreed and summarized his litigation position as follows: 
 
First, our view is that the statute of frauds bars the [Confirmation Email] 
because it is parol evidence that is being offered to explicitly contradict the 
terms of the [November Document].  Second, Mr. Geraci does not contend 
that his call to Mr. Cotton on November 3, 2016 resulted in an oral 
agreement between them that Mr. Cotton was not entitled to a 10% equity 
position.  Even assuming for the sake of argument that the [Confirmation 
Email] is not barred by parol evidence rule and is admissible, the telephone 
call the next day is parol evidence that Mr. Geraci never agreed to a 10% 
equity position and, therefore, it is consistent with the [November 
Document] and not barred by the statue of frauds. 

(Id.) (emphasis in original).)  Weinstein conveniently ignores that the allege telephone 
call explicitly contradicts the Confirmation Email that is not barred by the parol evidence 
and therefore is the controlling writing.  In other words, if F&B can’t use the parol 
evidence rule to bar the Parol Evidence as proof of the oral JVA and, thus, Geraci/F&B’s 
fraud (the Pendergrass line of reasoning), then F&B argues the existence of an oral 
agreement between Geraci and Cotton that proves Geraci did not commit fraud. 

On June 26, 2019, Flores met with Weinstein. (Flores Dec. ¶¶ 15-20.)  At the 
meeting, Weinstein alleged the draft agreements sent by Geraci to Cotton starting in 
March 2017 were “appeasement” efforts by Geraci to placate Cotton.  Flores then asked 
Weinstein to explain the Request for Confirmation sent on November 2, 2016. Weinstein 
visibly stumbled for a few moments before alleging - for the first time since the filing 
Cotton I and the week before trial - that the Request for Confirmation was an “extortionate 
scheme” by Cotton to acquire a 10% equity position in the dispensary. (Id.)  At trial, 
Geraci alleged for the first time that he “felt he was being extorted” by Cotton.  (See RJN 
Ex. 17 at 16:20-24, 17:3-6 (emphasis added).) 

YOUNG AND MAGAGNA; AUSTIN AND NGUYEN; 6220 FEDERAL 

On October 2, 2017, Young visited the Property. Young is an entrepreneur with 
interests in the cannabis industry and spoke with Cotton about acquiring an interest in the 
contemplated cannabis dispensary. Cotton called Hurtado and the three of them spoke 

VI. 
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about Young investing in the Cotton I litigation as a way for Young to acquire an interest 
in the cannabis CUP. (See Flores Dec. ¶ 21, Ex. 2)(email between Hurtado and Young).)  
Unbeknownst to Cotton or Hurtado, Young’s attorney was Shapiro; Shapiro is also 
Magagna’s attorney for the Magagna Application. (See Flores Dec. ¶ 35, Ex. 6 (messages 
between Magagna and Cotton in which Magagna confirms Shapiro is his attorney); see 
RJN Ex. 18 (Certificate of Incorporation by Shapiro incorporating Magagna’s entity that 
applied for the Magagna Application).)  Shapiro took Young to consult with political 
lobbyist James Bartell.  (See RJN Ex. 19 at ¶ 21.)  Bartell is Geraci’s political lobbyist for 
the Berry Application. (See RJN Ex. 1 at 59:20-60:7.)  Bartell told Young that he “owns” 
the Berry Application and that he was getting it denied with the City “because everyone 
hates Darryl” (the “Bartell Statement”). (See RJN Ex. 19 at ¶ 21 and Ex. A.) Young did 
not communicate the Bartell Statement to Cotton or Hurtado but let them know she was 
not interested in investing at that point in time.  Young subsequently engaged Bartell for 
a cannabis application at a different location. (See id. at Exhibit A (Young texts reflecting 
Bartell is working for Young; “you know Bartell is on my La Mesa CUP”).) 

On May 17, 2018, Hurtado sent Young an investment proposal to finance Cotton I 
not as a litigation investment, but as a loan secured by a note on the Property.  (Flores 
Dec. ¶ 22, Ex. 3 (Hurtado email to Young with investment proposal).)  On or around May 
27, 2018, Young met with Hurtado to discuss the investment proposal. (RJN Ex. 19 at 
¶21.)  Jacob and Cotton were at the same location, Jane’s residence, working on Cotton I 
when Young arrived.  At that meeting, Young communicated that Shapiro had taken her 
to consult with Bartell and described the Bartell Statement. Young also told them that she 
had been introduced to Magagna by Shapiro.  (Id.)  Cotton expressed his desire to sue 
Magagna as a co-conspirator of Geraci, to which Young responded by stating that she did 
not believe Magagna would engage in fraudulent conduct. (Flores Dec. ¶ 41.) 

Young met with Magagna and explained Cotton believed him to be a co-conspirator 
of Geraci. To her surprise, Magagna did not deny the allegations, instead, he asked her to 
change her statements and offered her a bribe for doing so. Young refused. Despite her 
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refusal, Magagna repeatedly requested that Young change her statements by saying that 
she “dreamed” the Bartell Statement. Young continued to refuse and Magagna became 
increasingly aggressive with his demands until they parted, and he threatened Young 
demanding that she not “testify” about him and to “keep him out of it.” (See RJN Ex. 19 
¶¶22-23, and Ex, A.)  

Young then met with Hurtado and requested his help to keep her out of Cotton I. 
Hurtado informed her that he could not, and she became upset; she had gone to see him 
to invest, not to become a witness against her own political lobbyist, or Magagna who is 
represented by Austin, the preeminent cannabis attorney in the City who represents most 
of the individuals who have acquired cannabis CUPs in the City.  The contemporaneous 
text messages between Hurtado and Young confirm the Bartell Statement, that Magagna 
attempted to bribe and then threatened her, and that she is scared for her safety because 
Shapiro and Magagna know where she lives. (See RJN Ex. 19, Exhibit A).  

On January 1, 2019, Jacob subpoenaed Young to be deposed on January 18, 2019. 
(RJN Ex. 20.)  On January 16, 2019, Nguyen, representing Young, unilaterally cancelled 
the deposition of Young. (Flores Dec ¶ 36, Ex. 7.)  On January 21, 2019, Nguyen 
promised to provide Young’s testimony confirming, inter alia, the Bartell Statement and 
Magagna’s attempts at bribing and threatening her. (Id.) On June 12, 2019, after having 
been put off for months by Nguyen, Jacob emailed Nguyen demanding she provide 
Young’s promised testimony, to which Nguyen never responded. (Id.)  On June 30, 2019, 
the day before the start of trial in Cotton I, Hurtado and Flores spoke with Young who 
said she had moved out of the City, could not be served, would not testify, and did not 
“want anything” to do with Cotton or Cotton I.  (Flores Dec. ¶ 24-25.) Young also told 
Flores that he needed to be fearful for the safety of himself and his family because, inter 
alia, Austin and Magagna are “dangerous.” (Id.) 

In January 2020, Flores believed he was done preparing the complaint for the 
instant action and intended to name Young as a co-conspirator of Geraci. (Id. at ¶ 26.) 
Flores spoke with Young and was direct, informing her that by failing to provide her 
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testimony she was a co-conspirator of Geraci and  he would do everything in his power 
to see her civilly liable, which may lead to her being criminally prosecuted after the civil 
action was over and factual findings had been made. (Id. at ¶ 27.) Young broke down and 
said she had done nothing illegal and that it was Nguyen who decided not to provide her 
testimony. Young alleged that (i) Nguyen was referred to her by Shapiro, (ii) Shapiro paid 
Nguyen’s legal fees, (iii) Nguyen – in an email – told her that it was OK to “ignore” their 
obligation to provide Young’s testimony because “it was too late for Cotton to do 
anything about it” (the “Young Allegations”). (Flores Dec. ¶ 28.) 

Nguyen and Austin both attended law school together at Thomas Jefferson School 
of Law in San Diego, California, and both were admitted to the California Bar on 
December 1, 2006. (Id. at ¶ 40.) 

On or about February 24, 2020, Flores went to a tire business adjoining 6220 
Federal, and spoke with the owner-operator of the business. The owner confirmed that he 
was being evicted by Ek, the property owner, because he wanted to expand the cannabis 
dispensary approved at 6220 Federal. (Id. at ¶ 30, 33.) 

LEGAL STANDARDS 
“The standard for issuing a temporary restraining order is identical to the standard 

for issuing a preliminary injunction.” Whitman v. Hawaiian Tug & Barge Corp., 27 F. 
Supp. 2d 1225, 1228 (D. Haw. 1998).  Plaintiffs seeking a preliminary injunction “must 
establish that (1) they are likely to succeed on the merits; (2) they are likely to suffer 
irreparable harm in the absence of preliminary relief; (3) the balance of equities tips in 
their favor; and (4) a preliminary injunction is in the public interest.”  Sierra Forest 
Legacy v. Rey, 577 F.3d 1015, 1021 (9th Cir. 2009). 

Sanctions are appropriate “if a court finds that fraud has been practiced upon it, or 
that the very temple of justice has been defiled….” Chambers v. Nasco, Inc., 501 U.S. 32, 
46 (1991) (citation and quotation omitted). 

ARGUMENT 
LIKELIHOOD OF SUCCESS ON THE MERITS I. 
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Plaintiffs are likely to succeed on their declaratory cause of action seeking the 
Cotton I judgment be declared void pursuant to the equitable doctrine of a fraud on the 
court.  “[A] ‘fraud on the court’ occurs where it can be demonstrated, clearly and 
convincingly, that a party has sentiently set in motion some unconscionable scheme 
calculated to interfere with the judicial system’s ability impartially to adjudicate a matter 
by improperly influencing the trier or unfairly hampering the presentation of the opposing 
party’s claim or defense.’” Montez v. Chase Home Fin. LLC, Case No. 3:18-cv-02899-
BEN-LL, at *4 (S.D. Cal. May 1, 2019) (quoting Aoude v. Mobile Oil Corp., 892 F.2d 
1115, 118 (1st Cir. 1989)).  “[F]raud upon the court includes both attempts to subvert the 
integrity of the court and fraud by an officer of the court.” In re Intermagnetics America, 
Inc. (“Intermagnetics”), 926 F.2d 912, 916 (9th Cir. 1991).  

Here, there are at least five acts that constitute a fraud on the court: 

A. Berry’s alleged agency of Geraci violates the Statute of Frauds and 
the Equal Dignities Rule 

F&B, Geraci and Berry’s allegation that Berry was acting as Geraci’s agent when 
she submitted the Berry Application, i.e., the Berry Fraud, violates the statute of frauds 
and the equal dignities rule. Civ. Code § 1624(4); id. § 2309; Hollywood Nat. Bank v. 
International Bus. Mach, 38 Cal.App.3d 607, 617 (Cal. Ct. App. 1974) (“[W]here the 
writing is unambiguous on its face, extrinsic evidence is inadmissible to show that a 
person acted purely as an agent.”). Nothing that F&B/Geraci/Berry can argue in 
opposition can change this indisputable fact: the Berry Fraud is illegal.  

B. The November Document is a receipt and cannot be a fully integrated 
purchase contract because it lacks mutual assent. 

In Aoude, the Court held that a fraud on the court was committed when “[plaintiff] 
knew that counsel had annexed [a] false agreement to the complaint instead of the real 
one….” (Aoude, supra, 892 F.2d at 1118), which is exactly what happened in Cotton I. 

 

One of the essential elements of an enforceable contract is mutual consent. 
[Citation.] For consent to be mutual, the parties must all agree on the same 
thing in the same sense. ([CCP] §§ 1580 & 1636.) “‘The existence of mutual 
consent is determined by objective rather than subjective criteria, the test 
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being what the outward manifestations of consent would lead a reasonable 
person to believe.’” [Citation.] “If there is no evidence establishing a 
manifestation of assent to the ‘same thing’ by both parties, then there is no 
mutual consent to contract and no contract formation.” [Citation.] 

Bowers v. Raymond J. Lucia Cos. (2012) 206 Cal.App.4th 724, 732-33. 
The November Document is ambiguous. Cotton, unlike Geraci, is not a 

sophisticated party: Cotton refers to the November Document as a “Purchase Agreement” 
in the Request for Confirmation, but also requests that Geraci “simply acknowledge… in 
a reply” that the “10% equity position” term would be in a “final agreement” as it was “a 
factored element in [his] decision to sell the [P]roperty.” (RJN Ex. 12 at Ex. 1 at 9.)  The 
language is clear and unambiguous on this point – Cotton is asking for written evidence 
of an agreed upon term not reflected in the November Document. 

Any ambiguity is removed by the Parol Evidence; and most notably Geraci’s 
Confirmation Email, “no no problem at all,” that provides exactly the type of “outward 
manifestation of consent [that] would lead a reasonable person to believe” that Geraci had 
intended to provide the requested confirmation by Cotton.  Bowers, supra, at 732-33; 
H. S. Crocker Co. v. McFaddin (1957) 148 Cal.App.2d 639, 643 (“The law imputes to a 
person the intention corresponding to the reasonable meaning of his language, acts, and 
conduct.”) (emphasis added). 

Furthermore, and by itself dispositively fatal to Geraci’s narrative: the Cotton I 
complaint is exclusively predicated on the specific claim that the November Document is 
an integrated purchase contract.  “The crucial issue in determining whether there has been 
an integration is whether the parties intended their writing to serve as the exclusive 
embodiment of their agreement.” Masterson v. Sine, 68 Cal.2d 222, 225 (Cal. 1968) 
(emphasis added).  For the same reasons set forth above, and as the plain language of the 
Parol Evidence unilaterally reflects, it is clear the parties’ intent when executing the 
November Document was not to it being “the exclusive embodiment of their agreement.” 
Id.  The November Document does not include the 10% term or the $10,000 minimum 
monthly payment that Geraci is asking a concession from in his $5,000 Request Email. 
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In regard to the Request for Confirmation, it was when Flores first confronted 
Weinstein in June 2019 and backed him into a corner that Weinstein stated the Request 
for Confirmation was sent by Cotton as an “extortionate scheme” to unlawfully acquire 
from Geraci a 10% equity position in the dispensary. 

“Extortion” is defined as the “obtaining of property or other consideration from 
another, with his or her consent, or the obtaining of an official act of a public officer, 
induced by a wrongful use of force or fear, or under color of official right.” Pen. Code 
§ 518 (emphasis added).  Nothing in the Request for Confirmation, or in any of the 
evidence, even remotely suggests any “wrongful use of force or fear” by Cotton.  The 
“extortion” interpretation of the Request for Confirmation by Weinstein is absurd. 
Diamond Bar Dev. Corp. v. Superior Court (1976) 60 Cal. App. 3d 330, 333-34 (“The 
language of any document will govern its interpretation if that language is clear, explicit, 
and not absurd.” (Civ. Code, § 1638.)).  Bluntly stated, Weinstein’s extortion 
interpretation is a desperate attempt to reconcile the Cotton I complaint with the Parol 
Evidence he believed would be barred by the Pendergrass line of reasoning.15 

Thus, here as in Aoude, Geraci/F&B committed a fraud on the court by filing 
Cotton I when “[Geraci] knew that [F&B] had annexed [a] false agreement to the 
complaint…” Aoude, supra, 892 F.2d at 1118. 

C. The November Document does not have a lawful object. 
Under California law, a contract must have a “lawful object.” Civ. Code § 1550(3).  

Contracts without a lawful object are void.  Id. at § 1598.  California courts have held that 
a lawful contract “must not be in conflict either with express statutes or public policy”—
as a corollary, “[a] contract that conflicts with an express provision of the law is illegal 
and the rights thereto cannot be judicially enforced.” Vierra v. Workers' Comp. Appeals 

 
15  “When a dispute arises over the meaning of contract language, the first question to be 
decided is whether the language is ‘reasonably susceptible’ to the interpretation urged by 
the party. If it is not, the case is over.” Dore v. Arnold Worldwide, Inc.(2006) 39 Cal.4th 
384, 393 (citation and quotation omitted) (emphasis added)).  
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Bd.(2007) 154 Cal. App. 4th 1142, 1148 (citations omitted); see also Armendariz v. 
Found. Health Psychcare Servs., Inc.(2000) 24 Cal. 4th 83, 124 (“If the central purpose 
of the contract is tainted with illegality, then the contract as a whole cannot be enforced.”). 

It is undisputed that the object of the agreement between Cotton and Geraci is the 
approval of a cannabis CUP young. It is the sole condition precedent under both Geraci’s 
and Cotton’s allegations of the agreement reached.  Thus, whether Geraci was to own 
90% or 100% of the cannabis CUP, the true object of the November Document is Geraci’s 
ownership of the cannabis CUP.  Geraci is prohibited from owning a cannabis CUP 
pursuant to the Berry Application because of the Illegality Issue and the Berry Fraud. See, 
e.g., SDMC §§ 11.0401, 11.0402; BPC § 29323 (as applicable to the Berry Application 
seeking a medical cannabis CUP); BPC § 26057 (as applicable to the Berry Application 
when seeking a recreational cannabis CUP).  In other words, because “the central purpose 
of the contract is tainted with illegality, then the contract as a whole cannot be enforced.” 
Armendariz, supra, 24 Cal. 4th 83 at 124. 

F&B and Austin colluding to misrepresent the law at trial in Cotton I on this case-
dispositive issue is a “fraud upon the court [both because it is an] attempt[] to subvert the 
integrity of the court and fraud by [officers] of the court.”  Intermagnetics, supra, at 926 
F.2d at 916. 

D. The Disavowment Allegation is fabricated evidence created in 
response to Riverisland. 

Under California law, “Facts established by pleadings as judicial admissions are 
conclusive concessions of the truth of those matters, are effectively removed as issues 
from the litigation, and may not be contradicted, by the party whose pleadings are used 
against him or her.” Barsegian v. Kessler & Kessler (2013) 215 Cal.App.4th 446, 451 
(citations and quotations omitted). 

Under Federal law, the “Ninth Circuit has acknowledged the doctrine of judicial 
admissions.”  Spokane Law Enforcement Fed. Credit Union v. Barker (In re Barker), 839 
F.3d 1189, 1195 (9th Cir. 2016) (citing American Title Ins. Co. v. Lacelaw Corp. 
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(American), 861 F.2d 224, 226 (9th Cir. 1988)).  “Judicial admissions are formal 
admissions in the pleadings which have the effect of withdrawing a fact from issue and 
dispensing wholly with the need for proof of the fact.” Id. (quoting American, 861 F.2d 
at 226). “Judicial admissions are ‘conclusively binding on the party who made them.’” 
Id. “A statement in a complaint, answer or pretrial order is a judicial admission, as is a 
failure in an answer to deny an allegation.”  American, 861 F.2d at 226.  “Not only are 
such admissions… binding before the trial court, but they are binding on appeal as well.” 
Id. (quotation and citation omitted). 

The Cotton I Answer is a judicial admission by Geraci that he is not personally 
aware of any other facts prior to that date, November 20, 2017, that would be an 
affirmative defense. (RJN Ex. 21 at 2:28-3:3.) This is a fact that is positively stated by 
Geraci.  As F&B themselves have argued: “[A] pleader cannot blow hot and cold as to 
the facts positively stated.” (RJN Ex. 22 at 5:26-28 (quoting Brown v. City of Fremont 
(1977) 75 Cal.App.3d 141, 146 (emphasis added by F&B)).)  Therefore, Geraci’s judicial 
admission in his Cotton I Answer in November of 2017 negates the factual possibility of 
the Disavowment Allegation taking place a year before on November 3, 2016.  Also, the 
Cotton IV Answer by Geraci/Berry fails to allege the Disavowment Allegation in response 
to the JVA and, therefore, “is a failure in an answer to deny an allegation” that is 
conclusively binding on Geraci and bars him from raising the Disavowment Allegation.  
American, supra, 861 F.2d at 226. 

Furthermore, the only direct, undisputed, and credible evidence regarding the 
phone call on November 3, 2016 is the November 3, 2016 Email, which references the 
phone call and militates against the Disavowment Allegation actually taking place. 

F&B’s criminal complicity is as clear as day by their position they “coincidentally” 
decided to allege the Disavowment Allegation when first confronted by Riverisland in 
April 2018.  Geraci and his counsel colluded to fabricate the Disavowment Allegation 
and, thus, committed a fraud on the Court.  Aoude, supra, 892 F.2d at 1118-19. 
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E. Nguyen has committed a fraud on the court by failing to provide 
Young’s promised testimony. 

 “Trying improperly to influence a witness is fraud on the court and on the opposing 
party[.]” Ty Inc. v. Softbelly's, Inc., 517 F.3d 494, 498 (7th Cir. 2008).  Nguyen did more 
than influence, she unilaterally decided Young’s testimony would not be provided 
because “it was too late for Cotton to anything about it.”  Further, Cotton IV setting forth 
a RICO cause of action, based in part on the same set of facts as Cotton I, had been 
pending in this Court since February 2018. 

Consequently, Nguyen’s failure to provide Young’s testimony in Cotton I in 2019 
is a fraud on this court and exposes her to sanctions by this court. Chambers v. Nasco, 
Inc., 501 U.S. 32, 34 (1991) (holding “the [trial] court did not err in imposing sanctions 
for conduct before other tribunals”). 

IRREPARABLE HARM 
“It is well-established that the loss of an interest in real property constitutes an 

irreparable injury.” Park Vill. Aprt. v. Mortimer Howard Trust, 636 F.3d 1150, 1159 (9th 
Cir. 2011).  Even assuming Magagna did not know about the Antitrust Conspiracy when 
he filed the Magagna Application, if he attempted to bribe or threatened Young from 
testifying, he ratified the conspiracy and is jointly liable with Geraci and his co-
conspirators. De Vries v. Brumback (1960) 53 Cal. 2d 643, 648; Roth v. Rhodes (1994) 
25 Cal. App. 4th 530, 544 (joint and several liability rule of conspiracy applies to antitrust 
claims brought under Cartwright Act).  If so, this “deceitful” act alone mandates the 
District Four CUP be revoked. BPC § 26057(a),(b)(2); BPC § 480(a)(2). 

Flores, in equity, should be the owner of the District Four CUP.  Plaintiffs will be 
irreparably harmed if Magagna and his co-conspirators are allowed to sell the District 
Four CUP because it not only denies Flores’ right to the CUP, it ratifies the fraudulent 
and violent acts Geraci and his agents undertook for Magagna to procure the CUP. 

BALANCE OF EQUITIES 
Magagna will suffer no irreparable harm if he is prevented from selling the District 

II. 

III. 

Case 3:20-cv-00656-TWR-DEB   Document 2-1   Filed 04/03/20   PageID.238   Page 30 of 33



24 
Plaintiffs’ Memorandum of Points and Authorities ISO Ex Parte Application for Injunctive Relief

1
2 
3 
4
5 
6 
7
8 
9 

10
11 
12 
13
14 
15 
16
17 
18 
19
20 
21 
22
23 
24 
25
26 
27 
28

Four CUP for a few days/weeks while the Court makes a preliminary determination 
regarding the truth or falsity of the Young Allegations.  Nguyen and Young will suffer de 
minimis harm in making themselves available to testify as to the truth or falsity of the 
allegations attributed to them. 

Alternatively, if the Court finds Plaintiffs’ allegations to be probably true, and 
ultimately finds they are true, that means Plaintiffs are the victims of an ongoing criminal 
conspiracy that is being effectuated by officers of the court through the state and federal 
judiciaries. A conspiracy that has inflicted severe mental, financial and emotional harm 
on numerous individuals and families without any justification other than sheer malicious 
greed. The balance of equities weighs in Plaintiffs’ favor. 

PUBLIC INTEREST 
The gravamen of this action is Plaintiffs’ desire to seek relief in state court for, inter 

alia, ongoing antitrust violations that are a public interest matter. See Associated Milk 
Dealers v. Milk Drivers U, 422 F.2d 546, 552 (7th Cir. 1970) (“Illegality under the 
antitrust laws concerns broad public interests transcending the private objectives of the 
parties.”).  Plaintiffs should not be denied or delayed safe access to the state courts 
because of defendants’ acts and threats of violence and unlawful litigation tactics. 

In Chambers v. Baltimore Ohio Railroad, 207 U.S. 142, 148 (1907), the United 
States Supreme Court characterized the right of access to the courts as follows: 

The right to sue and defend in the courts is the alternative of force. In an 
organized society it is the right conservative of all other rights, and lies at the 
foundation of orderly government. It is one of the highest and most essential 
privileges of citizenship, and must be allowed by each state to the citizens of 
all other states to the precise extent that it is allowed to its own citizens. 
Equality of treatment in this respect is not left to depend upon comity between 
the states, but is granted and protected by the Federal Constitution. 

Id. at 148 (emphasis added).  
The relief Plaintiffs seek is their right under the “well-established rule that 

plaintiffs, as masters of their complaint, may choose their forum by selecting state over 
federal court…” Tanoh v. Dow Chemical Co., 561 F.3d 945, 953 (9th Cir. 2009). To deny 

IV. 
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Plaintiffs the relief they seek would be to substantively deprive them of their “right to sue 
and defend in the courts” (Chambers at 148) and their right to “choose their forum by 
selecting state over federal court” (Tanoh at 953). 

Plaintiffs respectfully submit that the evil at issue here is allowing defendants to 
capitalize in any way on Plaintiffs’ need of federal protection to access the state court in 
the first place (as a result of defendants’ own unlawful actions).  Irrespective of the 
outcome of this action, this matter shall already stand as powerful precedent for unethical 
litigants and attorneys for the proposition that with wealth, access to justice can be denied 
to individuals who are not wealthy.  But-for the Property being worth millions of dollars, 
no reasonable attorney would have brought suit against a sitting judge in the area in which 
he practices or sought to vindicate the rights of Plaintiffs. 

CONCLUSION 
Plaintiffs respectfully submit that they are likely to prevail on their declaratory 

relief cause of action seeking to void the Cotton I judgment.  Plaintiffs respectfully request 
the Court issue an Order barring Magagna from selling/transferring the District Four 
CUP, directing Nguyen and Young to attend the hearing on this Application, and granting 
leave for Plaintiffs to file a motion for sanctions equal to attorneys’ fees and costs accrued 
to date arising from Geraci’s and his agents’ unlawful actions in state and federal court.  

As a concurrent or alternative ground for granting the relief requested herein, 
Plaintiffs respectfully request this Court exercise its power to determine whether 
defendants are part of a conspiracy that has defrauded Plaintiffs of their interests in 
cannabis CUPs via unlawful litigation/tactics; a conspiracy that has committed multiple 
acts of a fraud on the court on the state and federal judiciaries.  Chambers v. NASCO, Inc., 
501 U.S. 32, 44 (1991) (“[A] court has the power to conduct an independent investigation 
in order to determine whether it has been the victim of fraud.”); id. at 56-57 (“[T]he court 
found [party’s] actions were ‘part of [a] sordid scheme of deliberate misuse of the judicial 
process’ designed ‘to defeat [his adversary’s] claim by harassment, repeated and endless 
delay, mountainous expense and waste of financial resources.”). 
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Dated:   April 3, 2020    Law Offices of Andrew Flores  
 

By          /s/ Andrew Flores  
Plaintiff In Propria Persona, and 

Attorney for Plaintiffs 
AMY SHERLOCK, Minors T.S. and 

S.S., and JANE DOE 
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27
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28· · · · Larry Geraci re Federal Blvd
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·1· ·will show, it's really in front of every sentence

·2· ·because I'm not a witness.

·3· · · · · · Now, it's my opportunity, as you were

·4· ·pre-instructed yesterday, to present an opening

·5· ·statement.· It's really an outline, a road map of what I

·6· ·expect the evidence will show, and it's going to allow

·7· ·you to keep an overview of the case in mind during the

·8· ·later presentation of evidence.

·9· · · · · · Evidence comes in out of order.· These facts

10· ·are going -- the facts you'll hear are going to be new

11· ·to you for the first time.· We've known them for a long

12· ·time.· And as a result, it will take you a while to put

13· ·them all together.· But when it's said and done,

14· ·hopefully, the overview I've presented to you will help

15· ·you understand the case as it's presented.

16· · · · · · Now, as I mentioned in the mini opening

17· ·yesterday, this case involves a dispute between Larry

18· ·Geraci and Darryl Cotton concerning an agreement from

19· ·the purchase and sale of Mr. Cotton's property at 6176

20· ·Federal Boulevard.

21· · · · · · Now, Mr. Geraci and Mr. Cotton dispute the

22· ·terms of the agreement.· During my opening, I'll refer

23· ·to and show you some of the documents.· These are some

24· ·of the exhibits that I anticipate you will see during

25· ·the evidence portion of the case.· It will help me with

26· ·my overview and help you.

27· · · · · · But before I jump into the story -- before I do

28· ·that, the setup is with the screen over here.· And we
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·1· ·have jurors all the way extending to almost even with

·2· ·me.· If anybody at any time has trouble seeing the

·3· ·screen, just give us a heads-up, and we'll make an

·4· ·adjustment and move the attorneys back and forth to make

·5· ·it clear.

·6· · · · · · So, anyway, before I jump into the story, I

·7· ·need to introduce you briefly to some of the persons

·8· ·whose names will come up in the testimony and who may

·9· ·give testimony in the case.· And there's eight people in

10· ·particular.· I just want to identify it from the outset.

11· · · · · · Of course, there's Darryl Cotton, who is the

12· ·defendant and cross-complainant.· He was the seller of

13· ·the property.· Mr. Cotton has developed hydroponic

14· ·systems for the growing of cannabis.· He's very active

15· ·in the community regarding cannabis issues.· You'll

16· ·learn more about that later.

17· · · · · · Mr. Geraci, sitting in front of me next to the

18· ·bench, is the buyer.· He owns a tax and financial

19· ·accounting business called The Tax and Financial Center.

20· ·He's been doing tax preparation work for about 40 years.

21· ·So that's basically been his profession his whole

22· ·career.· He's licensed as an enrolled agent.· This means

23· ·he has a federal license that allows him to represent

24· ·clients before the IRS.

25· · · · · · And that will become an issue that you will

26· ·hear about later in the case.

27· · · · · · Rebecca Berry, who sits to my left, because we

28· ·don't have room for everybody, who is sitting in the
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·1· ·first seat, is also my client, a cross-defendant in the

·2· ·case.· She's Mr. Geraci's administrative assistant.

·3· ·She's worked in this business for 14 or 15 years.

·4· ·Ms. Berry, acting as Mr. Geraci's agent, was the

·5· ·applicant on the conditional use permit application that

·6· ·you've heard about so far.· And that was submitted to

·7· ·the City of San Diego.

·8· · · · · · This was done with Mr. Cotton's knowledge.

·9· · · · · · She coordinated -- Ms. Berry did --

10· ·communications regarding the project with Mr. Geraci and

11· ·the project team that he hired.· And along with the

12· ·project manager, a gentleman by the name of Abhay

13· ·Schweitzer, was the City's contract for this CUP

14· ·application.

15· · · · · · The next person I want to mention is Jim

16· ·Bartell.· Jim Bartell has a public government and media

17· ·relations business called Jim Bartell & Associates.

18· ·He's a registered lobbyist.· He had been successful in

19· ·obtaining for his clients approval of CUPs for

20· ·dispensaries.

21· · · · · · Mr. Geraci hired Mr. Bartell to be on his team

22· ·to help the efforts to develop and operate a medical

23· ·marijuana consumer cooperative, sometimes abbreviated

24· ·MMCC.· And he was hired to do that.

25· · · · · · Mr. Bartell is expected to testify about his

26· ·role in attempting to obtain a CUP for a dispensary on

27· ·the property.

28· · · · · · I already mentioned Abhay Schweitzer.· He owns
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·1· · · ·Q· · And currently how many employees do you have?

·2· · · ·A· · Eight employees.

·3· · · ·Q· · Before I forget, how long have you been engaged

·4· ·in preparing taxes for people?

·5· · · ·A· · Forty years.

·6· · · ·Q· · Now, you said you have eight employees.· Are

·7· ·they divided into any departments within your business?

·8· · · ·A· · Yes.· I've got two employees in accounting, one

·9· ·employee in payroll.· I've got two administrators and

10· ·two more people in bookkeeping.

11· · · ·Q· · So when you say you have two people in

12· ·accounting, what services do the people in accounting

13· ·provide?

14· · · ·A· · Bookkeeping.

15· · · ·Q· · For whom?

16· · · ·A· · Businesses.

17· · · ·Q· · Okay.· And the other folks are in the tax

18· ·preparation side of the business?

19· · · ·A· · Yes.

20· · · ·Q· · Okay.· And who do they prepare taxes for?

21· · · ·A· · My clients.

22· · · ·Q· · And who -- what types of clients?

23· · · ·A· · Individuals and businesses, small corporations,

24· ·and small partnerships.

25· · · ·Q· · Okay.· Now, do you currently hold any licenses

26· ·associated with tax preparation?

27· · · ·A· · Enrolled agent.

28· · · ·Q· · Is the answer yes?
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·1· · · ·A· · Yes.

·2· · · ·Q· · And what license do you hold?

·3· · · ·A· · Enrolled agent.

·4· · · ·Q· · What is an enrolled agent?

·5· · · ·A· · We are licensed by the Internal Revenue Service

·6· ·to represent clients when they get audited by the IRS.

·7· · · ·Q· · And is that a federal, or state license?

·8· · · ·A· · That's a federal license.

·9· · · ·Q· · And how long have you been licensed by -- as an

10· ·enrolled agent?

11· · · ·A· · Since 1999.

12· · · ·Q· · Now, have -- do you have a real estate license

13· ·currently?

14· · · ·A· · Yes.· No.· No.

15· · · ·Q· · Have you had a real estate license?

16· · · ·A· · Yes.

17· · · ·Q· · What kind of a real estate license?

18· · · ·A· · Salesperson.

19· · · ·Q· · And when did you hold that license?

20· · · ·A· · From 1993 to 2017.

21· · · ·Q· · Okay.· And during that period of time, what

22· ·types of -- or how many transactions have you engaged in

23· ·where you were acting as a real estate agent?

24· · · ·A· · Probably under 10 since 1993.

25· · · ·Q· · And of those 10, are those residential, or

26· ·commercial transactions, or both?

27· · · ·A· · Both.

28· · · ·Q· · Now, have you, for your personal investment,
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·1· ·bought and sold real property?

·2· · · ·A· · Yes, I have.

·3· · · ·Q· · Have you served as your own real estate agent

·4· ·in connection with any of those transactions?

·5· · · ·A· · No.

·6· · · ·Q· · Okay.· Do you know Rebecca Berry?

·7· · · ·A· · Yes.

·8· · · ·Q· · And you see her in this courtroom?

·9· · · ·A· · Yes.

10· · · ·Q· · And who is Rebecca Berry?

11· · · ·A· · She's my administrator.

12· · · ·Q· · And how long has she worked for you?

13· · · ·A· · Fourteen years.

14· · · ·Q· · And you said she was an administrator.· What's

15· ·her role as an administrator?

16· · · ·A· · She's the front desk booking -- booking

17· ·clients' appointments, administering the bills when they

18· ·come in to the payables department.· She's like the

19· ·gatekeeper of everything that comes into the office.

20· · · ·Q· · Have you ever owned a medical marijuana

21· ·dispensary?

22· · · ·A· · No, I haven't.

23· · · ·Q· · Have you ever operated or managed a medical

24· ·marijuana dispensary?

25· · · ·A· · No, I haven't.

26· · · ·Q· · Have you ever told Darryl Cotton that you owned

27· ·or managed a marijuana dispensary?

28· · · ·A· · No.
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·1· · · ·Q· · In connection with -- we'll get to it.· But in

·2· ·connection with the transaction, the sale of -- the

·3· ·purchase and sale of his property, in connection with

·4· ·any communications with Mr. Cotton, did you indicate to

·5· ·him that you operated or owned multiple dispensaries?

·6· · · ·A· · No, I didn't.

·7· · · ·Q· · Did you talk to him about anybody within your

·8· ·team that managed or operated dispensaries?

·9· · · ·A· · No, I didn't.

10· · · ·Q· · Okay.· Now, when did you first have any

11· ·communication with Darryl Cotton?

12· · · ·A· · About mid July.

13· · · ·Q· · And why did you contact -- first of all, what

14· ·year?

15· · · ·A· · 2016.

16· · · ·Q· · Why did you contact Mr. Cotton or have

17· ·communication with him in July of 2016?

18· · · ·A· · The team had identified a property on Federal

19· ·Boulevard that may qualify for a dispensary.

20· · · ·Q· · Okay.· And you mentioned the team.· What was

21· ·the team?

22· · · ·A· · Jim Bartell, Abhay Schweitzer, and Gina Austin.

23· · · ·Q· · And when did you form -- for what purposes was

24· ·that team formed?

25· · · ·A· · They were going to facilitate to proceed to get

26· ·the CUP on Mr. Cotton's property.

27· · · ·Q· · When did you first hire Mr. Bartell?

28· · · ·A· · In October of 2015.
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·1· · · ·Q· · Now, at that time, had you had any contact with

·2· ·Mr. Cotton?

·3· · · ·A· · No, I didn't.

·4· · · ·Q· · So why did you -- well, first of all, can you

·5· ·tell the jury who Mr. Bartell is, to your understanding.

·6· · · ·A· · Mr. Bartell is a liaison lobbyist between

·7· ·myself and the City.

·8· · · · · · MR. WEINSTEIN:· Okay.· I'm going to show the

·9· ·witness a stipulated exhibit, Exhibit 1.

10· · · · · · THE COURT:· Any objection if Exhibit 20 is

11· ·admitted, Counsel?

12· · · · · · MR. AUSTIN:· No.

13· · · · · · MR. WEINSTEIN:· Exhibit 1.· It's Exhibit 1.

14· · · · · · THE COURT:· Exhibit 1?

15· · · · · · MR. WEINSTEIN:· Yes.

16· · · · · · THE COURT:· Oh, I'm sorry.· Any objection to

17· ·the admission of Exhibit 1?

18· · · · · · MR. AUSTIN:· No, your Honor.

19· · · · · · THE COURT:· Exhibit 1 will be admitted.

20· · · · · · (Premarked Joint Exhibit 1, Letter of Agreement

21· · · · · · with Bartell & Associates dated 10/29/15, was

22· · · · · · admitted into evidence.)

23· ·BY MR. WEINSTEIN:

24· · · ·Q· · Mr. Geraci, there are books up there.· If it's

25· ·easier for you, there are books up there.

26· · · · · · THE COURT:· Counsel, they may have been moved.

27· ·Do you want to approach?

28· · · · · · MR. WEINSTEIN:· If you need to look at the
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·1· ·books, let us know.· We'll approach.· If you can see the

·2· ·screen, that's fine too.

·3· · · · · · THE WITNESS:· Can we make that bigger?

·4· · · · · · THE COURT:· Can you see that, Mr. Geraci?

·5· ·All right.

·6· ·BY MR. WEINSTEIN:

·7· · · ·Q· · First of all, do you recognize that document?

·8· · · ·A· · Yes, I do.

·9· · · ·Q· · What is it?

10· · · ·A· · It's a contract between myself and Mr. Bartell.

11· · · ·Q· · And on the second page, there's a signature

12· ·over a typed name of Larry Geraci, with a date of

13· ·10-29-15.· Is that your signature?

14· · · ·A· · Yes, it is.

15· · · ·Q· · Is that your handwriting with the date?

16· · · ·A· · Yes, it is.

17· · · ·Q· · And did you date it on or about October 29th,

18· ·2015?

19· · · ·A· · Yes, I did.

20· · · ·Q· · All right.· Now, what services did you -- were

21· ·you hiring Mr. Bartell to perform pursuant to your

22· ·agreement with him?

23· · · ·A· · He had -- he was known in the community for --

24· ·for getting CUPs for other clients that I had heard of,

25· ·and also he does a lot of Code violations, things like

26· ·that, within the City to help residents in the City to

27· ·work them through Code.

28· · · ·Q· · How did you come to that information?
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·1· ·or broker with respect to the sale of -- the agreement

·2· ·to sell property that's the subject of this lawsuit?

·3· · · ·A· · No.

·4· · · ·Q· · Okay.· Were you involved at all in the

·5· ·negotiation of -- of that agreement?

·6· · · ·A· · No.

·7· · · ·Q· · Do you know Darryl Cotton?

·8· · · ·A· · No.

·9· · · ·Q· · Have you -- when is the first time you ever saw

10· ·him?

11· · · ·A· · Yesterday in the courtroom.

12· · · ·Q· · Okay.· Have you ever spoken to him on the

13· ·phone?

14· · · ·A· · No.

15· · · ·Q· · Have you ever seen him in the office?

16· · · ·A· · No.

17· · · ·Q· · Okay.· Now, are you currently employed?

18· · · ·A· · Yes.

19· · · ·Q· · And by whom?

20· · · ·A· · Tax and Financial as the real estate broker and

21· ·through my church as a teacher and counselor.

22· · · ·Q· · Okay.· Let's focus on Tax and Financial.

23· · · · · · How long have you worked at Tax and Financial

24· ·Center?

25· · · ·A· · Almost 15 years.

26· · · ·Q· · And what's your current job position at Tax and

27· ·Financial Center?

28· · · ·A· · I'm an assistant to Larry Geraci, and I manage
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·1· ·the office.

·2· · · ·Q· · And how long have you been in that position?

·3· · · ·A· · Almost 15 years.

·4· · · ·Q· · So the entire time you've been there?

·5· · · ·A· · Yes.

·6· · · ·Q· · Now, in -- as you know, this case -- do you

·7· ·know -- do you understand this case involves an attempt

·8· ·to obtain a CUP conditional use permit to operate a

·9· ·dispensary at a property that Mr. Geraci was attempting

10· ·to purchase?

11· · · ·A· · Yes.

12· · · ·Q· · Okay.· Were you the applicant on that CUP

13· ·application?

14· · · ·A· · Yes.

15· · · ·Q· · Okay.· And as -- as the applicant -- as the

16· ·applicant, did you understand that you were acting at

17· ·all times as the agent for and on behalf of Mr. Geraci?

18· · · ·A· · Yes.

19· · · ·Q· · Why -- what was your understanding as to why

20· ·you were the applicant on that CUP application?

21· · · ·A· · Mr. Geraci has a federal license, and we were

22· ·afraid that it might affect it at some point.

23· · · ·Q· · What lines -- what federal license is that?

24· · · ·A· · He's an enrolled agent.

25· · · ·Q· · And did you have a discussion with him about

26· ·the fact that there was a possibility or it was unknown

27· ·whether him being an applicant on the property would

28· ·affect his enrolled agent license?
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·1· · · ·A· · Yes.

·2· · · ·Q· · All right.· Were there any other reasons that

·3· ·you recall that you were the applicant -- chose to be

·4· ·the applicant on the project?

·5· · · ·A· · No.

·6· · · ·Q· · Were you willing and -- were you willing to be

·7· ·the applicant on the project as Mr. Geraci's agent?

·8· · · ·A· · Yes.

·9· · · ·Q· · Now, in connection with the CUP application

10· ·project, were you involved at all in the communications

11· ·with the City?

12· · · ·A· · Yes.

13· · · ·Q· · Okay.· And what was your involvement in

14· ·communications with the City?

15· · · ·A· · They -- I -- what I would do is if I got any

16· ·information, I would simply direct it to Mr. Geraci or

17· ·his team.

18· · · ·Q· · Okay.

19· · · ·A· · And then I made no decisions.

20· · · ·Q· · Okay.· And so did you also have any

21· ·communications with the team that Mr. Geraci had put

22· ·together to pursue the CUP application?

23· · · ·A· · I had some interaction.

24· · · ·Q· · And -- and which members of the team do you

25· ·recall having interaction with?

26· · · ·A· · Abhay.

27· · · ·Q· · That's Mr. Schweitzer?

28· · · ·A· · Mr. Schweitzer.
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·1· · · ·Q· · What did you understand his role as?

·2· · · ·A· · He had something -- he was -- he had an

·3· ·architect company or something like that.· And so I -- I

·4· ·wasn't really sure.· I didn't know who the people were.

·5· ·And so I would just get this information and direct it

·6· ·to Mr. Geraci and the team for their approval.

·7· · · ·Q· · Okay.· So you would receive information from

·8· ·the team -- from the team in connection with the CUP

·9· ·application?

10· · · ·A· · Yes.

11· · · ·Q· · And then what would you do with that

12· ·information?

13· · · ·A· · I would forward it to Mr. Geraci for his

14· ·direction.

15· · · ·Q· · Okay.· And then what would happen after you

16· ·forward it to him for his direction?

17· · · ·A· · He would tell me what to do with it.

18· · · ·Q· · Okay.· And then did you carry out his

19· ·instructions?

20· · · ·A· · Yes.

21· · · ·Q· · Did you make any discussions with respect to

22· ·the CUP application?

23· · · ·A· · No decisions.

24· · · ·Q· · Now, in connection with the CUP application,

25· ·did you have to sign forms to be submitted to the City

26· ·of San Diego?

27· · · ·A· · Yes.

28· · · ·Q· · Okay.· Did you prepare those forms?
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·1· · · · I, Margaret A. Smith, a Certified Shorthand

·2· ·Reporter, No. 9733, State of California, RPR, CRR, do

·3· ·hereby certify:

·4· · · · That I reported stenographically the proceedings

·5· ·held in the above-entitled cause; that my notes were

·6· ·thereafter transcribed with Computer-Aided

·7· ·Transcription; and the foregoing transcript, consisting

·8· ·of pages number from 1 to 215, inclusive, is a full,

·9· ·true and correct transcription of my shorthand notes

10· ·taken during the proceeding had on July 3, 2019.

11· · · · IN WITNESS WHEREOF, I have hereunto set my hand

12· ·this 22nd day of July 2019.

13

14· · · · · · ·________________________________________

15· · · · · · ·Margaret A. Smith, CSR No. 9733, RPR, CRR
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1 

2 

3 

4 

s 
6 

7 

8 

9 

SUPERIOR COURT OF CALIFORNIA 

COUN'IY OF SAN DIEGO 

10 CITY OF SAN DIEGO, a municipal 
corporation, 

11 

12 

13 v. 

Plaintiff, 

14 THE TREE CLUB COOPERATIVE, INC., a 
California corporation; 

15 JONAH McCLANAHAN, an individual; 
JOHN C. RAMISTELLA, an individual; 

16 JL 6th A VENUE PROPERTY, LLC, a 
California limited liability company; 

17 LAWRENCE E. GERACI, also known as 
LARRY GERACI, an individual; 

18 JEFFREY KACHA, an individual; and 
DOES 1 through 50, inclusive, 

Defendants. 

Case No. 37-2014-00020897-CU-MC-CTL 

JUDGE: RONAID S. PRAGER 

STIPULATION FOR ENTRY OF FINAL 
JUDGMENT AND PERMANENT 
INJUNCTION; JUDGMENf THEREON 
[CCP § 664.6] 

IMAGED FILE 

19 

20 

21 Plaintiff City of San Diego, a municipal corporation, appearing by and through its 

22 attorneys, Jan I. Goldsmith, City Attorney, and by Marsha B. Kerr, Deputy City Attorney, and 

23 Defendants JL 6th A VENUE PROPERTY, LLC, a California limited liability company; 

24 LAWRENCEE. GERACI, aka LARRY GERACI, an individual; andJEFFREYKACHA, an 

2S indi~dual, appearing by and through their attorney, Joseph S. Carmellino, enter into the 

26 following Stipulation for Entry of Final Judgment in full and final settlement of the above-

27 captioned case without trial or adjudication of any issue of fact or law, and agree that a final 

28 judgment may be so entered: 

L:\CEU'CASE.ZN\1762.mklpleadings\Stip JL 6th, Kacha, · 1 
Geraci.docx 

STIPULATION FOR ENTRY OF FINAL JUDGMENT AND PERMANENT INJUNCTION 
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' 
... ,. 

1 1. This Stipulation for Entry of Final Judgment (Stipulation) is executed between and 

2 among Plaintiff City of San Diego, a municipal corporation, and Defendants JL 6th A VENUE 

3 PROPERTY, LLC; LA WR.ENCE E. GERACI, aka LARRY GERACI; and JEFFREY KACHA 

4 only, who are named parties in the above-entitled action ( collectively, "Defendants"). 

5 2. The parties to this Stipulation are parties to a civil suit pending in the Superior Court 

6 of the State of California for the County of San Diego, entitled City of San Diego, a municipal 

7 corporation v., The Tree Club Cooperative. Inc., a California corporation,· Jonah McClanahan, 

8 an individual: John C. Ramistella. an individual; JL 6th Avenue Property, UC, a California 

9 limited liability company; Lawrence E. Geraci, also known as Larry Geracl an individual,· 

10 JejfreyKacha. an individual; and DOES 1 through 50, inclusive, Case No. 37-2014-00020897-

11 CU-MC-CTL. This Stipulation does not affect City of San Diego v. Tyce! Cooperative, Inc., et al., 

12 San Diego Superior Court case No. 37-2014-00025378-CU-MC-CTL, which is a separate case to 

13 be considered separately. 

14 3. The parties wish to avoid the burden and expense of further litigation and accordingly 

15 have determined to compromise and settle their differences in accordance with the provisions of 

16 this Stipulation. Neither this Stipulation nor any of the statements or provisions contained herein 

17 shall be deemed to constitute an admission or an adjudication of any of the allegations of the 

18 Complaint. The parties to this Stipulation agree to resolve this action in its entirety as to them and 

19 only them by mutually consenting to the entry of this Stipulation in its Entirety and Permanent 

20 Injunction by the Superior Court. 

21 4. The address where the tenant Defendants were maintaining a marijuana dispensary 

22 business is 1033 Sixth Avenue, San Diego, California, 92101, also identified as Assessor's Parcel 

23 Number S34--186-04-00 (PROPERTY). 

24 S. The PROPERTY is owned by JL 6th AVENUE PROPERTY, LLC (JL), according to 

25 San Diego County Recorder's Grant De¢, Document No. 2012-0184893, recorded March 29, 

26 2012. Defendants GERACI and KACHA are members of JL and hereby certify they have 

27 authority to sign fur and bind JL herein. 

28 /// 
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. •. ... 

1 

2 

3 

4 

s 

6. The legal description of the PROPERTY is: 

THE NORTH HALF OF LOT DIN BLOCK 34 OF HORTON'S ADDITION, IN THE 
CITY OF SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, MADE 
BY L.L. LOCKLING FILED JUNE 21, 1871 IN BOOK 13, PAGE 522 OF DEEDS, IN 
THE OFFICE OF THE COUNTY OF SAN DIEGO COUNTY. 

7. This action is brought under California law and this Court bas jurisdiction over the 

6 subject matter, the PROPERTY, and each of the parties to this Stipulation. 

7 

8 

INJUNCTION 

8. The provisions of this Stipulation are applicable to Defendants, their successors and 

9 assigns, agents, officers, employees, representatives, and tenants, and all persons, corporations or 

10 other entities acting by, through, under or on behalf of Defendants, and all persons acting in 

11 concert with or participating with Defendants with actual or constructive knowledge of this 

12 Stipulation and Injunction. Effective immediately upon the date of entry of this Stipulation, 

13 Defendants and all persons mentioned above are hereby enjoined and restrained pursuant to San 

14 Diego Municipal Code (SDMC) sections 12.0202 and 121.0311,. California Code of Civil 

15 Procedure section 526, and under the Court's inherent equity powers, from engaging in or 

16 performing, directly or indirectly, any of the following acts: 

17 a. Keeping, maintaining, operating, or allowing the operation of an unpennitted 

18 marijuana dispensary, collective or cooperative at the PROPERTY, including but not limited to, a 

19 marijuana dispensary, collective, or cooperative in violation of the San Diego Municipal Code. 

20 b. Defendants shall not be barred in the future from any legal and pennitted use of 

21 the PROPERTY. 

22 COMPLIANCE MEASURES 

23 

24 

DEFENDANTS agree to do the following at the PROPERTY: 

9. Within 24 hours from the date of signing thE Stipulation, cease maintaining, 

25 operating, or allowing at the PROPERTY any commercial, retail, collective, cooperative, or 

26 group establishment for the growth, storage, sale, or distnbution of marijuana, including but not 

27 limited to any marijuana dispensary, collective, or cooperative organized pursuant to the 

28 California Health and Safety Code. 
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... -. 

1 10. The Parties· acknowledge that where local zoning ordinances allow the operation of a 

2 marijuana dispensary, collective or cooperative as a permitted use in the City of San Diego, then 

3 Defendants will be allowed to operate or maintain a marijuana dispensary, collective or 

4 cooperative in the City of San Diego as authorized under the law after Defendants provide the 

5 following to Plaintiff in writing: 

6 

7 

a. Proof that the business location is in compliance with the ordinance; and 

b. Proof that any required pennits or 1i censes to operate a marijuana dispensary, 

8 collective or cooperative have been obtained from the City of San Diego as required by the 

9 SDMC. 

10 11. H the marijuana dispensary that is operating at the PROPERTY, including but 

11 not limited to, The Tree Club Cooperative, Inc., Jonah McClanahan and John C. 

12 Ramistella, does not agree to immediately voluntarily vacate the premises, then within 24 

13 hours from the date of signing this Stipulation, DEFENDANTS shall in good faith use all legal 

14 remedies available to evict the marijuana dispensary business known as The Tree Club 

15 Cooperative, Inc., Jonah McClanahan and John C. Ramistella or the appropriate party responsible 

16 for the leasehold and operation of the marijuana dispensary, including but not limited to, 

17 prosecuting an unlawful detainer action. 

18 12. Within 24 hours from the date of signing this Stipulation, remove all signage from 

19 the exterior of the premises advertising a marijuana dispensary, including but not limited to, 

20 signage advertising The Tree Club Cooperative. 

21 13. Within 24 hours from the date of signing this Stipulation, post a sign for a 

22 minimum of 60 calendar days, conspicuously visible from the exterior of the PROPER'IY stating 
I 

23 in large bold font and capital letters that can be seen ftom the public right way, that ''The Tree 

24 Club Cooperative" is permanently closed and that there is no dispensary operating at this address. 

25 14. Allow personnel from the City of San Diego access to the PROPERTY to inspect for 

26 compliance upon 24-hour verbal or written notice. Inspections shall occur between the hours of 

27 8:00 a.m. and 5:00 p.m. 

28 
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1 15. When this Stipulation has been filed with the Court, Jeffrey Kacha will personally 

2 pick up a conformed copy of the Stipulation and Order from the Office of the City Attorney. He 

3 or his attorney will contact the City's investigator, Connie Johnson, at 619-533-5699 within 15 

4 days of the filing of this Stipulation to set a time for Mr. Kacha to pick up the conformed copy. 

5 

6 

MONETARY RELIEF 

16. Within 15 calendar days from the date of signing this Stipulation, Defendants 

7 shall pay Plaintiff City of San Diego, for Development Services Department, Code Enforcement 

8 Section's investigative costs, the amount of $281.93. Payment shall be in the fonn of a certified 

9 check, payable to the "City of San Diego," and shall be in full satisfaction of all costs associated 

10 with the City's investigation of this action to date. The check shall be mailed or personally 

11 delivered to the Office of the City Attorney, 1200 Third Avenue, Suite 700, San Diego, CA 

12 92101, Attention: Marsha B. Kerr. 

13 17. Commencing within 30 days of signing this Stipulation, Defendants shall pay to 

14 Plaintiff City of San Diego civil penalties in the amount of $25,000, pursuant to SDMC section 

15 12.0202(b) in full satisfaction of all claims against Defendants arising from any of the past 

16 violations alleged by Plaintiff in this action. $19,000 of these penalties is immediately 

17 suspended. These suspended penalties shall only be imposed if Defendants fail to comply with 

18 the tenns of this Stipulation. Plaintiff aty of San Diego agrees to notify Defendants in writing if 

19 imposition of the penalties will be sought by Plaintiff and on what basis. Civil penalties in the 

20 amount of $6,000 shall be paid in 15 monthly installments of $400.00 each, at 30-day intervals 

21 following the date of the first payment as specified above~ in the fonn of a certified check, 

22 payable to the "City of San Diego," and delivered to the Office of the City Attorney, Code 

23 Enforcement Unit, 1200 Third Avenue, Suite 700, San Diego, California 92101, Attention: 

24 Marsha B. Kerr. 

25 

26 

ENFORCEMENT OF JUDGMENT 

18. In the event of default by Defendants as to any amount due under this Stipulation, the 

27 entire amount due shall be deemed immediately due and payable as penalties to the City of San 

28 Diego, and Plaintiff shall be entitled to pursue any and all remedies provided by law for the 
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1 enforcement of this Stipulation. Further, any amount in default shall bear interest at the prevailing 

2 legal rate from the date of default until paid in full. 

3 19. Nothing in this Stipulation shall prevent any party from pursuing any remedies as 

4 provided by law to subsequently enforce this Stipulation or the provisions of the SDMC, 

5 including criminal prosecution and civil penalties that may be authorized by the court according 

6 to the SDMC at a cwnulative rate of up to $2,500 per day per violation. 

7 20. Defendants agree that any act, intentional or negligent, or any omission or failure by 

8 their contractors, successors, assigns, partners, members, agents, employees or representatives to 

9 comply with the requirements set forth in Paragraphs 8~17 above will be deemed to be the act, 

10 omission, or failure of Defendants and shall not constitute a defense to a failure to comply with 

11 any part of this Stipulation. Further, should any dispute arise between any contractor, successor, 

12 assign, partner, member, agent, employee or representative of Defendants for any reason, 

13 Defendants agree that such dispute shall not constitute a defense to any failure to comply with 

14 any part of this Stipulation, nor justify a delay in executing its requirements. 

15 RETENTION OF JURISDICTION 

16 21. The Court will retain jurisdiction for the purpose of enabling any of the parties to this 

17 Stipulation to apply to this Court at any time for such order or directions that may be necessary or 

18 appropriate for the construction, operation or modification of the Stipulation, or for the 

19 enforcement or compliance therewith, pursuant to Code of Civil Procedure 664.6. 

20 

21 

RECORDATION OF JUDGMENT 

22. A certified copy of this Judgment shall be recorded in the Office of the San Diego 

22 County Recorder pursuant to the legal description of the PROPERTY. 

23 KNOWLEDGE AND ENTRY OF JUDGMENT 

24 23. By signing this Stipulation, Defendants admit personal knowledge of the terms set 

25 forth herein. Service by mail shall constitute sufficient notice for all purposes. 

26 I I I 

27 

28 
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1 24. The clerk is ordered to immediately enter this Stipulation. 

2 rr IS SO STIPULATED. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

10 

21 

22 

23 

24 

25 

26 

27 

28 

II I 

Dated: <!'Jt:.;£ Z,J J ,2014 

Dated: /{; - L f - { 'I 2014 

Dated: -+2~~:...=_;~~--• 7,014 

JAN I. GOLDSMITH, City Attorney 

~llrk 
Marsha B. Kerr 
Deputy Citv Attomev 

Attorneys for Plaintiff 

' 
wrence E. Geraci ska Larry Geraci. an 

individual 

· osep . Corm , Attomey for 
Defendants JL (1h, Avenue Property, LLC, 
Lawrence B. Geraci aka. Larry Gertl(li and 
Jeffrey Kacha 

8mULAllONFORBNTRY OF FINAL JUDGMENT AND PERMANENT OOUNCTION 

.; 

L __ -------- ----·---·····----•· ................ ---------·- ------·-·-.------•-·------· 
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1 

2 

ORDER 

Upon the stipulation of the parties hereto and upon their agreement to entry of this 

3 Stipulation without trial or adjudication of any issue of fact or law herein, and good cause 

4 appearing therefor, IT IS SO ORDERED, ADJUDi,,· AND DECREED. 

1 5 1 ' 
1/1ltti l / 11-1------

6 Dated: / 0/.). 7 /t"I 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

• 

28 37-2014-00020897-CU-MC-CTL 
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• 

No Fee GC §6103 1 

2 

3 

4 

5 

6 

7 

8 

9 

E I L E D 
C1erk of the superior court F I L 

_JUN 1 7 2015 
C~rkot11,a C 0 

Super/or Court 

JUN 1 7 2015 
By; H. CHAVARIN 

, i 5 JU" 1 .• ,. Oep~tv, ... n 1 Pit l•J"f 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO 

10 CITY OF SAN DIEGO, a municipal 
corporation, 

11 

12 

13 
v. 

Plaintiff, 

Case No. 37-2015-00004430-CU-MC-CTL 

STIPULATION FOR ENTRY OF FINAL 
JUDGMENT AND PERMANENT 
INJUNCTION; JUDGMENT THEREON 
[CCP § 664.6] 

CCSQUARED WELLNESS COOPERATIVE, IMAGED FILE 
14 a California corporation; 

BRENT MESNICK, an individual; 
15 JL INDIA STREET, LP, formerly known as JL 

INDIA STREET, LLC; 
16 JEFFREY KA CHA, an individual; and 

DOES 1 through 50, inclusive, 
17 

18 

19 

20 

Defendants. 

1. Plaintiff; City of San Diego, a municipal corporation, appearing by and through its 

21 attorneys, Jan I. Goldsmith, City Attorney, and Marsha Kerr, Deputy City Attorney; and 

22 Defendants, JL INDIA STREET, LP, formerly known as JL INDIA STREET, LLC; JEFFREY 

23 KA CHA; and LAWRENCE E. GERACI, aka LARRY GERACI (Doe 1) ( collectively, 

24 "Defendants"), appearing by and through their attorney, Joseph Carmellino, Esq., enter into the 

25 following Stipulation for Entry of Final Judgment (Stipulation) in full and final settlement of the 

26 above-captioned case without trial or adjudication of any issue of fact or law, and agree that a 

27 final judgment may be so entered. 

28 I I I 
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•, 

1 2. The parties to this Stipulation are parties in two civil actions pending in the Superior 

2 Court of the State of California for the County of San Diego. It is the intention of the parties that 

3 the terms of this Stipulation constitute a global settlement of the following cases: 

4 a. City of San Diego v. CCSquared Wellness Cooperative, et al., Case No. 37-2015-

5 00004430-CU-MC-CTL. 

6 b. City of San Diego v. LMJ 35th Street Property LP, et al., Case No. 37-2015-

7 000000972. 

8 3. The parties wish to avoid the burden and expense of further litigation and accordingly 

9 have determined to compromise and settle their differences in accordance with the provisions of 

10 this Stipulation. Neither this Stipulation nor any of the statements or provisions contained herein 

11 shall be deemed to constitute an admission or an adjudication of any of the allegations of the 

12 Complaint. The parties to this Stipulation agree to resolve this action in its entirety as to them and 

13 only them by mutually consenting to the entry of this Stipulation in its Entirety and Permanent 

14 Injunction by the Superior Court. 

15 4. The address where the Defendants were maintaining a marijuana dispensary business 

16 at all times relevant to this action is 3505 Fifth Avenue, San Diego, also identified as Assessor's 

17 Parcel Number 452-407-17-00 (PROPERTY). The PROPERTY is currently owned by JL INDIA 

18 STREET, LP, formerly known as JL INDIA STREET, LLC. 

19 

20 

21 

22 

5. The legal description of the PROPERTY is: 

Lot 3 in block 45 ofloma grande, in the city of San Diego, County of San 
Diego, State of California, according to Map thereof No. 692, filed in the 
Office of the County Recorder of San Diego County, November 23, 1891. 

6. This action is brought under California law and this Court has jurisdiction over the 

23 subject matter, the PROPERTY, and each of the parties to this Stipulation. 

24 

25 

INJUNCTION 

7. The provisions of this Stipulation are applicable to Defendants, their successors and 

26 assigns, agents, officers, employees, representatives, and tenants, and all persons, corporations or 

2 7 other entities acting by, through, under or on behalf of Defendants, and all persons acting in 

28 concert with or participating with Defendants with actual or constructive knowledge of this 
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\ 

1 Stipulation and Injunction. Effective immediately upon the date of entry of this Stipulation, 

2 Defendants and all persons mentioned above are hereby enjoined and restrained pursuant to San 

3 Diego Municipal Code (SDMC) sections 12.0202 and 121.0311, California Code of Civil 

4 Procedure section 526, and under the Court's inherent equity powers, from engaging in or 

5 performing, directly or indirectly, any of the following acts: 

6 Keeping, maintaining, operating or allowing any commercial, retail, collective, 

7 cooperative or group establishment for the growth, storage, sale or distribution of marijuana, 

8 including, but not limited to, any marijuana dispensary, collective or cooperative organized 

9 anywhere in the City of San Diego without first obtaining a Conditional Use Permit pursuant to 

10 the San Diego Municipal Code. 

11 

12 

13 

COMPLIANCE MEASURES 

DEFENDANTS agree to do the following at the PROPERTY: 

8. Immediately cease maintaining, operating, or allowing any commercial, retail, 

14 collective, cooperative, or group establishment for the growth, storage, sale, or distribution of 

15 marijuana, including but not limited to any marijuana dispensary, collective, or cooperative 

16 organized pursuant to the California Health and Safety Code. 

17 9. The Parties acknowledge that where local zoning ordinances allow the operation of a 

18 marijuana dispensary, collective or cooperative as a permitted use in the City of San Diego, then 

19 Defendants will be allowed to operate or maintain a marijuana dispensary, collective or 

20 cooperative in the City of San Diego as authorized under the law after Defendants provide the 

21 following to Plaintiff in writing: 

22 a. Proof that the business location is in compliance with the ordinance; and 

23 b. Proof that any required permits or licenses to operate a marijuana dispensary, 

24 collective or cooperative have been obtained from the City of San Diego as 

25 required by the SDMC. 

26 10. Within 24 hours from the date of signing this Stipulation, remove all signage from 

27 the exterior of the premises advertising a marijuana dispensary, including but not limited to, 

28 signage advertising CCSquared Wellness Cooperative or CCSquared Storefront. 
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1 11. No later than 48 hours from signing this Stipulation cease advertising on the 

2 internet, magazines or through any other medium the existence of CCSquared Wellness 

3 Cooperative or CCSquared Storefront at the PROPERTY. 

4 12. No later than 48 hours from signing this Stipulation remove all fixtures, items and 

5 property associated with a marijuana dispensary business from the PROPERTY. 

6 13. Within one week of signing this Stipulation, Defendant will contact City zoning 

7 investigator Leslie Sennett at 619-236-6880 to schedule an inspection of the PROPERTY. 

8 

9 

MONETARY RELIEF 

14. Defendants, jointly and severally, shall pay Plaintiff City of San Diego, for 

10 Development Services Department, Code Enforcement Section's investigative costs, the amount 

11 of$2,438.03. All other attorney fees and costs expended by the parties in the above-captioned 

12 case are waived by the parties. The parties agree that payment in full of the monetary amount 

13 referenced as investigative costs is applicable to and satisfies payment of investigative costs for 

14 both cases referenced in paragraph 2 above. 

15 15. Defendants shall jointly and severally pay to Plaintiff City of San Diego civil penalties 

16 in the amount of $75,000, pursuant to SDMC section 12.0202(b) in full satisfaction of all claims 

17 against Defendants arising from any of the past violations alleged by Plaintiff in this action. 

18 $37,500 of these penalties is immediately suspended. Payment in the amount of$37,500 in 

19 civil penalties plus $2438.03 in investigative costs referenced in paragraph 14, totaling 

20 $39,938.03, shall be made in 24 monthly installments of $1,664.09 each beginning on or before 

21 June 5, 2015, and continuing on the fifth of each successive month until paid in full. Receipt of 

22 Defendants' initial monthly payment of$1,664.09 on June 4, 2015 is acknowledged. The parties 

23 agree that payment in full of the monetary amounts referenced as civil penalties is applicable to 

24 and satisfies payment of civil penalties for both of the cases referenced in paragraph 2 above. All 

25 payments shall be made in the form of a certified check payable to the "City of San Diego," and 

26 shall be mailed or personally delivered to the Office of the City Attorney, 1200 Third Avenue, 

27 Suite 700, San Diego, CA 92101, Attention: Marsha B. Kerr. 

28 / / / 
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1 16. The suspended penalties shall only be imposed if Defendants fail to comply with the 

2 terms ofthis Stipulation. Plaintiff City of San Diego agrees to notify Defendants in writing if 

3 imposition of the penalties will be sought by Plaintiff and on what basis. 

4 

5 

ENFORCEMENT OF JUDGl\iENT 

17. In the event of default by Defendants as to any amount due under this Stipulation, the 

6 entire amount due shall be deemed immediately due and payable as penalties to the City of San 

7 Diego, and Plaintiff shall be entitled to pursue any and all remedies provided by law for the 

8 enforcement of this Stipulation. Further, any amount in default shall bear interest at the prevailing 

9 legal rate from the date of default until paid in full. Service by mail shall constitute sufficient 

IO notice for all purposes. 

11 18. Nothing in this Stipulation shall prevent any party from pursuing any remedies as 

12 provided by law to subsequently enforce this Stipulation or the provisions of the SDMC, 

13 including criminal prosecution and civil penalties that may be authorized by the court according 

14 to the SDMC at a cumulative rate ofup to $2,500 per day per violation occurring after the 

15 execution of this Stipulation. 

16 19. Defendants agree that any act, intentional act, omission or failure by their contractors, 

17 successors, assigns, partners, members, agents, employees or representatives on behalf of 

18 Defendants to comply with the requirements set forth in Paragraphs 7-15 above will be deemed to 

19 be the act, omission, or failure of Defendants and shall not constitute a defense to a failure to 

20 comply with any part of this Stipulation. Further, should any dispute arise between any 

21 contractor, successor, assign, partner, member, agent, employee or representative of Defendants 

22 for any reason, Defendants agree that such dispute shall not constitute a defense to any failure to 

23 comply with any part of this Stipulation, nor justify a delay in executing its requirements. 

24 

25 20. 

RETENTION OF JURISDICTION 

The Court will retain jurisdiction for the purpose of enabling any of the parties to 

26 this Stipulation to apply to this Court at any time for such order or directions that may be 

27 necessary or appropriate for the construction, operation or modification of the Stipulation, or for 

28 the enforcement or compliance therewith, pursuant to Code of Civil Procedure 664.6. 
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RECORDATlON OF JUDGME~T 

2 21 This Stipul,ttion shall not bl! recorded unless there is on uncured breach of the tenns 

3 herein, in \Vhich instance a certified copy of this Stipulation and Judgment may be recorded in the 

4 Orficc or the San Diego Coun1y Recorder pursuant to the legal description of the PROPERTY. 

5 I<NOWLEDGE AND ENTRY OF .JUDGMI.t\ff 

6 22. By signing this S1ipulalion, Defendants admit personal knowledge of the terms set 

7 fortb herein. Service by regular mail shall constitute sunicicm notice for all purposes. 

8 23. The clerk is ordered lo immediately enter this Stiplllation. 

9 IT IS SO STIP 

10 

11 

12 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

,_::, 

26 

27 / / / 

28 

Dated: --~~-_\_0 ___ , 20 15 

L> - \ D Daced: ______ __ , 2015 

/v Dated: 4 ~-----'0_,..,__ ____ ___,, 2015 

JAN l. GOLDSMITH, City Auorncy 

By~ gf,u,c 
Marsha 8. Kerr 
Deputy City Aflorncy 

Attorneys for Plaintiff 

JL [NOIA STREET, LP, r 
TNDJA STREET, LLC 

.lcffrc 

/~ ~£~i: £./ ~~✓/(//tA I 

,__,,..-~vrcncc E. Geraci, aka Larry Geraci, an 
individual 
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t "'· 

1 

2 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

• 
Dated: 

By,::7TosphS~ 
Attorney for Defendants Jeffrey Kacha and 
JL India Street LP, formerly known as JL 
India Street, LLC 

JUDGMENT 

Upon the stipulation of the parties hereto and upon their agreement to entry of this 

appearing therefor, IT IS SO ORD ERE 

Dated: b/ /1-~){ JOHN S. MEYER ----
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CourtsEx 034

Case _31-2011-00010073-CUSCCTL

Approval Type Separate electrical plumbing and/or mechanical permits are required for projects other than single-family residences

or duplexes Electrical/Plumbing/Mechanical Sign Structure Grading Public Right-of-Way Subdivision Demo
lition/Removal Development Approval Vesting Tentative Map Tentative Map Map Waiver Other CU

Project AddresslLocation Include Building or Suite No Project Title Prjiel Fr
qtiy oj4

6176 Federal Blvd Federal Blvd MMCC
Legal Descriptioxu Lot Block Subdiaisioe Name Map Number Assetsors ParceftiuniWer

TRTh2 001100 BLK25tLOT2O PER MAP 2121 INt City/Muni/Twp SAN DIEGO 543-020-02

Existing Use House/Duplex Condominium/Apartment/Townhouse Commercial/Non-Residential Vacant Land

Proposed Use House/Duplex Condominium/Apartmentfiownhouse lZJ CommercialfNon-Residential Vacant Land

Project Description

The project Consists of the construction of new MMCC facility

LLC
Addreas City State Zip Code E-mail Address

5982 Gullatrand Street San Diego CA 92122 beckytfcsdnet

Permit Holder Name Tins is the property owner person or entity that is granted authority by the property owner to be responsible

for scheduling inspections receiving notices of failed inspections permit expirations or revocation hearings and who has the right to

ft cancel the approval in addition to the property owner SDMC Section 113.0 103

Name Telephone Fax

.22 Rebecca Berry

Address City State Zip Code E-mail Address

5982 Gullstrand Street San Diego CA 92122 beckytfcsd.net

Licensed Design Professional if required check one Architect Engineer License No C-I 9371

Name Telephone Fax

Michael Morton AlA

Address City State Zip Code E-mail Address

.22 3956 30th Street San Diego CA 92104

Historical Resources/Lead Hazard Prevention and Control not required for roof mounted electric-photovoltaic permits
deferred fire approvals or completion of expired permit approvals

Year constructed for all structures on project site
1951

TIRE Site It and/or historic district if property is designated or in historic district if none write N/A N/A

Does the project include any permanent or temporary alterations or impacts to the exterior cutting-patching-access-repair roof repair
or replacement windows added-removed-repaired-replaced etc Yes No
Does the project include any foundation repair digging trencbing or other site work Yes No

certify that the information above is correct and accurate to the best of my knowledge understand that the project will be distrib

uted/reviewed based on the information provided

Print Name Abhay Schweitzer Signatnre tt1t5jt Date 10/28/2016

Notice of Violation- If you have received Notice of Violation Civil Penalty Notice and Order or Stipulated Judgment copy must be

provided at the time of project submittal Is there an active code enforcement violation case on this site No Yes copy attached

Applicant Name Check one Property Owner Authorized Agent of Property Owner Other Person per M.C Sectien 112.0102

Telephone Fax

Rebecca Berry

Address City State Zip Code E-mail Address

5982 Gullstrand Street San Diego CA 92122 becky@tfcsd.net

Applicants Signature certify that have read this application and state that the above information is correct and that am the property

owner authorized agent of the property owner or other person having legal right interest or entitlement to the use of the property thetis

the subject of this application Municipal Code Section 1120102 understand that the applicant is responsible for knowing and comply

ing with the governing policies and regulations applicable to the proposed development or permit The City is not liable for any damages

or loss resulting from the actual or alleged failure to inform the applicant of any applicable laws or regulations including before or during

final inspections City approval of permit application including all related plans and documents is not grant of approval to violate

any applicable policy or regulation nor does it constitute waiver by the City to pursue any remedy which may be available to enforce and

correct violations of the applicable policies and regulations authorisq representatives of the city to enter the ebove-identified property for

inspection purposes have the authority and grant City staff and advisory bodies the right to make copies of any plans or reports submitted

for review an mit processing for he duration of this project

Signature M2f Date

Printed on recycledaper Visil our web site at www.aendiego.oov/developmenl-services

Upon request this information is available in alternative formats for persons with disabilities

05-3032 08-13

Trial Ex 034-001

THE CITY OF SAN DIEGO

City of San Diego

Development Services
Ii

1222 First Ave MS-302
San Diego CA 92101

619 446-5000

FORM
General

DS-3032
Dept

C73 CRc

Application Auousr 2013

Property OwnerlLessee Tenant Name Check one Owner Lessee or Tenant Telephone

Rebecca Berry

Fax

4-

City of San Diego 
Development Services 
1222 First Ave., MS-302 
San Diego, CA 92101 
(61 9) 446-5000 

eourt'.s Ex._~0~3~4 __ 
Case.1# SNOl7-0001OO73•CU-BC-'CTL 

Rec'd ________ _ 

Dept. C-73 Clk. __ _ 
General 

Application 

FORM 

DS-3032 
AUGUST 2013 

'· · 1. App1·oval Type: Separate electrical, plumbi ,1.1; and I or mechanical permits are required for projects other tha-n ,qingle-fctrnily residences 
or duplex.es O E-lectrical/Plumbing/Mech anica1 0 Sign O Structure O Grading O Public Right-of-Way; 0 Subdivision O Demo
lition/Rem.oval O DtWelopment Approval O Ve.sting Tentative M ap O Tentative Map O Map Waiver 0 Other: C UP 

·, 2 . Project Adcl.ress/Location:Jmlud, Building or Suite N~. 
,. " 6176 Federal Blvd. 

, Project Title: 

Federal Blvd. MMCC 
Legal Description: (Lot, Bicek, Subdw i.wm. Name & Map Number) 

TR#:2 001 100 BLK 25"LOT 20 PER MAP 2 121 IN'" City/Muni/Twp: SAN DIEGO 543-020-02 
Existing Use: Q Rouse/Duplexc O Coi,domini\.Lm/.tipartmentfl'ownhou.se (ll Commercial/Non-Residential Q VacaDt 1,=d 

.Proposed Use: • Rouse/Duplex O Condomtnillll'.'/Apartmen t/I'ownhouse la C0.lllIIlercial/N on-Residential O Vacant Land 

Pvoject Descril'tio:n.: 

The project consists of the construction of a new MMCC facility 

Telephone: 's~ · 3. Property Owner/Lessee Tenant Name: Check one O Owner Ill L~ssee or Tenant 

: •~: Rebecca Eierry 
•, · · Address, Oity: State: Zip Code: E-mail Address: 

Fax: 

•~ '. 5982 Gullstrand Street San Diego CA 921 22 becky@tfcsd.net .rn l---'...;;..;..;;;;_;;;_;;;;_.;c.;.;.;;.__;__;.._ _ _______ -=------ --- ----------''-=- -".:.::....- - -----1 5 . 4. P e1'1llit Holder Name · This is the prnperty oWTier, person, or entity tbR.t is granted authority by the property owner to be respon.sible 
,.;:_ for scheduling inspections, Teceiviug notices of failed ins.pections, permit expirations or revocation hearings, and who has the right to 
§: cancel i;he approval (in addition to the pro-pertyowner). SDMC Section 113.0103. 

~ 
1 

Name: Telepb:one: F~: 
~ Rebecca Berry 
·E • Ad dress: City: state: Zip Code: 

· (i5 _' 5982 Gullstrand Street Sah Diego CA 92122 
~ · 

E-mail Address: 

becky@tfcsd.net 

=:::: . 6. Licensed Design Professional (if"required): (check one) 0 Arcb.iteet O Engineer 
,E~ Name: Telepho.ne: 

License No.:_C_-_1_9_37_1 _ ____ _ 
Fax: 

,2 , Michael R Morton AIA 
,:j Address:: City:

San Diego 
State: Zip Code: 

92104 
E-mail Address: 

~ · 3956 30th Street CA 
~ -

~ 
8 
Qf 

.Q 

't5 
::) 

~ ; 

6. Histol"ical Resources/Lead Hazard Prevention and Control (not r e quired for l"oof m ounted electric--photovoltaic pei=its, 
deferr.ed dl"e approvals, or completion of e;,q,ir.ed pe1'11lit approvals) • 

a. Year c<IIUitructed for all structures on praject site: _,1_9_5_1--:-- -,--~,---
b. HRB Sit.a # and/or bistoric district if property is designated or in a historic dist"rid (if Mn& wr,te N/AJ: _N,...1,..A _ ___ --:----=--:-
c. D oeis the project include any pe:nnanen:t or temporary ,alterations or impacts to the exterior (cutting-patching-access-repair, roof repair 

or replacement, windows added.-nimoved-re9aired-repla ced, etc)? 12} Yes B No 
d. Does t he project include any fou;ndation repair, digging, trenching or other site work? 0 Yes No 

l certify that Lhe information _above is correct and accurate to tbe best of my knowledge. I Ulldez:stand that the -project will be distrib
uLed/reviewed based on !:he informa~ion provided.. 

Print Name: Abhay Schweitzer Signature· J Date: 10/28/2016 
·t: Cll 7. Notice of Violation • If you have r eceived a Notice ofViolation, Civil Penalty Notice and Or der, or Stipu.lated Judgment a copg must be 

Q.~ ro'irided at the time of_ ro· ect )lubmittal. Is there an active code enforcement violation case on this site? 0 No O Yes, copy attached 
, ,1-...... ------ -~~--:::::---------;:::::----------------:::::-------'-- --'--'-"----'---i 

8. ,.\ppllcant Name: Check otie O Property Own et O Authorized A.gent of Property Owner 0 Other Person per M.C. Soction 112.0102 
Telephone: Fax: 

- · Rebecca Berry 
Address: City: State: Zip Code: E-mail Address: 

5982 Gullstrand Street San Dieg0 CA 92122 becky@tfcsd.net 

Applicant's Signature: I certify thatl have read this application al'.ld sta~ that the above Ulfonnation is correc~, and that I am the property 
owner, authorized agent of the -property owner, or other person baving a legal, r igh.t, interest, or entitl.ernent to tbe use oftbe property that is 
the subject oftbis application CMunic:ipal Code Section U2.0l02). I understand that the applicant is r esponsible for knowing and comply
ing with the governing policies and regulations applicable to the y:roposed development or permit. The City is not lia.ble for any damagea 
or loss resulting from. the actual or alleged failure t:o inform the applicant of any epplicable laws or regulations, inclui\ing before or dupn_g 
final inspections. City approval of a permit application, including all related plans and documents, is D.Ot a. grant of apprqval to violat.e 
any applicable policy or regulation, nor does it cqnstitute a waiver by the City to p\U'Sue an..y remedy, which may be available to enforce and 
corroct violations of th.a applicable policies and regulations. I autborfaq representatives of the cify to ente.r the above-identified property for 
inspection purposes. I have the authority and grant City staff a11cladvisory bodies the right to make copjes of aeyplans Qr reports submitted 
for review an r ' t processing for h.e duration of this project. 

Signature: Date: 

Printed on recycled aper, Visit our web site a:t www.sandiego.gov/development:services. 
Upon request, this information is available in alternative formats tor persons with dlsabllities. 
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ervices Affidavit for Medical Marijuana
FORM

1222 Fftst Ave O1 Consumer Cooperatives for DS-1 90
619 446 5000 Conditional Use Permit CUP MARCH2014

The purpose of this affidavit is for the property owner authorized agent or business owner of the Medical Marijuana
Consumer Cooperative MMCC to affirm that all uses within 1000 feet from the subject property line have been

identified including residential zones within 100 feet as defined in San Diego Municipal Code SDMC Sections

1130103 and 141.0614

The proposed MMCC location must be 100 feet from any residential zone and not within 1000 feet of the property
line of the following

Public park Minor-oriented facility

Church Other medical marijuana consumer cooperatives

Child care center Residential care facility

Playground Schools

City library

GENERAL INFORMATION

Project Name Project No For City Use Only

Federal Blvd MMCC

Proj ect Address

6175 Federal Blvd San Diego CA 92114

Date Information Verified by Owner or Authorized Agent

10/28/2016

DECLARATION The property owner authorized agent or business owner of the Medical Marijuana Consumer Coop
erative must complete the following section and sign their name where indicated

We are aware that the business described above is subject to the Medical Marijuana Consumer Cooperatives MMCC
regulated by SDMC Section 141.0614 and Chapter Article Division 15 We hereby affirm under penalty of

perjury that the proposed business location is not within 1000 feet measured in accordance with SDMC Section

113.0225 of the property line of any public park church child care center playground library owned and operated

by the City of San Diego minor-oriented facility other medical marijuana consumer cooperative residential care

facility or schools and is 100 feet from any residential zone as identified on the 1000-foot radius map and spread

alt submitted with the Conditional Use Permit application

Property Owner or Authorized Agent Name Check one ..wner Agent Telephone No

Mailing Address City State Zip Code

Signature Date

Business Owner Name Telephone No
Rebecca Berry 858 999-6882

Mailing Address City State Zip Code

5982 Gullstrand Street San Diego CA 92122

Signatur/ Date
Printed on recyled paper Visit our web site at www.sandiego.ovtdeveIopment-services

Upon request this information is available in alternative formats for persons with disabilities

DS-190 03-14

Trial Ex 034-002

I 

' 

i 
i 

City of San Diego 
Development Services 
1222 First Ave., MS-401 
San Diego, CA 921 Oi 
(619) 446-5000 

Affidavit for Medical Marijuana 
Consumer Cooperatives for 

Conditional Use Permit (CUP) 

FORM 

DS-190 
MARCH 2014 

The purpose of this affidavit is for the property owner, authorized agent, or business owner of the Medical Marijuana 
Consumer Cooperative (MMCC) to affirm that all uses within 1,000 feet from the subject property line have been 
identified, including residential zones within 100 feet, as defined in San Diego Municipal Code (SDMC), Sections 
113.0103 and 141.0614. 

The proposed MMCC location must be 100 feet from any residential zone and not within 1,000 feet of the property 
line of the following: 

1. Public park 6. Minor-oriented facility 
2. Church 7. Other medical marijuana consumer cooperatives 
3. Child care center 8. Residential care facility 
4. Playground 9. Schools 
5. City library 

GENERAL INFORMATION 

Project Name: I Project No.: For City Use Only. 
Federal Blvd. MMCC 62.fJ( ()(}(.# . . .• 
Project Address: 
6176 Federal Blvd., San Diego, CA 92114 
Date Information Verified by Owner or Authorized Agent: 
10/28/2016 

DECLARATION: The property owner, authorized agent, or business owner of the Medical Marijuana Consumer Coop-
erative must complete the following section and sign their name where indicated. 

We are aware that the business described above is subject to the Medical Marijuana Consumer Cooperatives (MMCC) 
regulated by SDMC, Section 141.0614 and Chapter 4. Article 2, Division 15. We hereby affirm under penalty of 
perjury that the proposed business location is not within 1,000 feet, measured in accordance with SDMC, Section 
lB.0225, of the property line of any public park, church, child care center, playground, library owned and operated 
by the City of San Diego, minor-oriented facility, other medical marijuana consumer cooperative, residential care 
facility, or schools; and is 100 feet from any residential zone as identified on the 1000-foot radius map and spread-
sheet submitted with the Conditional Use Permit application. 

Property Owner or Authorized Agent Name: Check one 'P-9,vner O Agent Telephone No.: 

Mailing Address: City: State: Zip Code: 

Signature: Date: 

Business Owner Name: Telephone No.: 
Rebecca Berry (858) 999-6882 
Mailing Address: City: State: Zip Code: 
5982 Gullstrand Street San Diego CA 92122 

Signature:/ ~ . ~ 
c.fJt);//f11/}J '5P/vLvr!-

Date() 
)(J,,/f :J ( fxOf0 - // 

V . ' Printed on recycled paper. V1s1t our web site at www.sand1ego.gov/development-serv1ces, 

Upon request, this information is available in alternative formats for persons with disabilities. 

DS-190 (03-14) 
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Project Address/Location Pr.Sct oyfnrp Internal Order No Pa Cnw liar Own

6l7SFederaIBIvd.SanDiegoCA 92114

Approval Type Check appropriate box for type of approval requested

Grading Publjc Right-of-Way Subdivision Neighborhood Use Coastal Neighborho Development

Site Development Planned Development Zi Conditional Use Vsnance Vestino Tentative Map

Tentative Map Map Waiver her ___________________________

la the project subject to Reimbursement Agreement ho Yes

yes provide Reimbursement Agreement Appicat on Project Number or Resolution/Ordinance No
_____________________

Deposit Trust Fund Account information depo0it into Trust Fund account with an initial deposit to pay for the re

vievvj inspection and/or pioject management sarvi es is required The initia deposit is drawn against to pay for hess services

The Financiall Responsible Party will receive monthly statement reflecting the charges rrade against the account and en
invoice whn additional deposits are necessary to maint in mimmum balance The payment othe invoice will be required
in order to continue processing your oject the end of the project any remaining funds will be returned to the Financially

Responsible Party

FINANCIALLY TRESPONSII3LE PARTY

Name/Firm Name Address E-mail

Rebecca Berry 5982 Gullstrand Street

City State Zip Cods Telephone Fax No
San Diego CA 92122

Finanoially Responsible Party Declaration understand that Cvii expanses may enceed the estimated advance deposit

and when requested by the City of San Diego will provide additional funds to maintain positive balance Further -he sale or

other disposition of the property toes not relieve the individual or Company/Corporation of their obligation to maintan positive

balance in the trust account unless the City of San Diego approves Change of Responsible Party and tran fer u/funds Should

tine account go into deficit all City stork mar ston until he requsted advance depo.it is received

TI La is ntnu_tiun ci existmn Proj No. _______________________ anvil Or er No
_______________________

NOTE Using an eidsting opened account may be allowed when
Same location or both projec

Same Financially Responsible Party
Same decision process Ministerial and discretionary projects may not be ombined
Same project manager is anaging both projects and

Preliminary Revew resu ts in project appication

Please be advised Elfin0 statements conno distinguish charges between two different proec

P/cane Print Len/hEy

Print Name 1tóeMt LUCT Title lfS 3I 191

Signatcre
Y4M6LL Date.___________________

Tbe name of the Individual and tb4erson who signs this declaration must be the same If corporation is listed

corporate officer must sign the declination President Vice-President Chairman Secretary or Treasurer

T0R CITY USE ONLY

______ __asdU
flQcPanocfodi

/0 ____

aCCOUNT CLub unit ADs nusuas SUN

Date Reque ted ________________________________ Completed Inactive Withdrawn Collections

Print Name ________________________________ Signature

Printcd on recycled pop Visit our web site at vww.s ndicoo aovfdeveloorncnl-services

Upon reouest this information is available in alternative formats for persons with disabilities

DS-3242 ca-U

THE Crr OF SArI Otoac

City of San Diego

Deveiopment Services

hUn Deposit Accounts

1222 First Ave MS-401

San Diego CA 92101

619 446-5000

FORM

Deposit Account/Financially DS-3242
Responsible Party

AuGusT2014

Trial Ex 034-003

City of San Diego 
Development Services 
Attn: Deposit Accounts 
1222 First Ave., MS-40i 
San Diego, CA 92101 
619 446-5000 

FORM 
Deposit Account/F~nancially 05_3242 Responsible Party 

AuausT2014 

Project Address/Location: 

6i76 Federal Blvd. San Diego, CA 92i i4 
Approval Type: Check appropriate box for type of approval requested: 

0 Grading O Public Right-of-Way O Subdivision O Neighborhood Use O Coastal O Neighborhood Development 

0 Site Development O Planned Development 0 Conditional Use O Variance O Vesting Tentative Map 

0 Tentative Map O Map Waiver O Other: -------------
Is the project subject to a Reimbursement Agreement? 0 No O Yes 
If yes, provide Reimbursement Agreement Application Project Number or Resolution/Ordinance No.: ________ _ 

Deposit Trust Fund Account Information: A deposit into a Trust Fund account v'lith an initial deposit to pay for the re
vie,v, inspection arid/or pt·oject management services is rnquired. The initial deposit is drawn against to pay for these services. 
The Financially Responsible Pai-tywill receive a monthly statement reflecting the charges made against the account, and an 
invoice when additional deposits are necessary to maintain a minimum balance. The payment of the invoice will be required 
in order t-0 continue processing your project. At the end of the project, any remaining funds ,-,-ill be returned to the Financially 
Responsible Party. 

Name/Firm Name: 
Rebecca Ber 

City: State: 
San Die o CA 

FINANCIALLY RESPONSIBLE PARTY 
Address: 

5982 Gul!strand Street 
Zip Code: 
92122 

Telephone: 

E-mail: 

Fax No.: 

Financially Responsible Party Declaration: I understand that City expenses may i,:i-ceed the estimated advance deposit 
and, when requested by the City of San Diego, will provide additional funds to maintain a positive balance. Further, the sale or 
other disposition of the property does not relieve the individual or Company/Corporation of their obligation to maintain a positive 
balance in the trust account, unless the City of San Diego approves a Change of Responsible Party and transfer of funds. Should 
the account go into deficit, all City work may stop until the requested advance deposit is received. 

CJ This is a continuation of existing Project No.: _________ Internal Order No.: ________ _ 

NOTE: Using an existing opened account may be allowed when; 
l. Sarne location for both projects; 
2. Same Financially Responsible Party; 
3. Sa.me decision process CMinistetial and discretionary projects may not be combined); 
4. Same project manager is managing both projects; and 
5. Preliminary Review results in a project application. 

Please be advised: Billing sta.tements cannot distinguish charges between two different projects. 

Title: ---'-f~1/?~6.,.,_$~· f~,Ji~8f)~r _____ _ 

Date:-----'i o~/,-'=-b~I l~lh ____ _ 
*The name of the individual and the person who signs this declaration must be the same. If a corporation is listed, 

a corporate officer must sign the declaration (President, Vice-President, Chairman, Secretary or Treasurer) . 

. .. 
, .. ,•,,. 

'}Viih~r&\;~ >:\ ..... '. 
Collections/ 

, ... ·: 

Pri;ritJ.'{~me; 

Pr[ntcd on recycled paper. Visit our well site at www.sandiego.oov/development-servlces. 
Upon request, this information is available in alternative formats for persons wiih disabilities. 

DS-3242 (08·14) 
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City of San Diego

lPntsr Owners hip Disclosure
San Diego CA 92101 St
619 446-5000

Approval Type Check appropriate box for type of approval requested fl Neighborhood Use Permit fl Coastal Development Permit

Neighborhood Development Permit Site Development Permit Planned Development Permit Conditional Use Permit

Variance fl Tentative Map Vesting Tentative Map Map Waiver Land Use Plan Amendment Other

Project Title Project No For City Use Only

Federal Blvd MMCC

Project Address

6176 Federal Blvd San Diego CA 92114

Part To be completed when property is held by Individuals

By signing the Ownership Disclosure Statement the owners acknowledge that an application for permit map or other matter as identified

above will be filed with the City of San Diego on the subject oroperty with the intent to record an encumbrance against the property Please list

below the owners and tenants if applicable of the above referenced property The list must include the names and addresses of all persons

who have an interest in the property recorded or otherwise and state the type of property interest e.g tenants who will benefit from the permit all

individuals who own the property signature is recuired of at least one of the property owners Attach additional pages if needed signature

from the Assistant Executive Director of the San Diego Redevelopment Agency shall be required for all project parcels for which Disposition and

Development Agreement DDA has been approved executed by the City Council Note The applicant is responsible for notifying the Project

Manager of any changes in ownership during the time the application is being processed or considered Changes in ownership are to be given to

the Project Manager at least thirty days prior to any public hearing on the subject property Failure toprovide accurate and current ownership

information could result in delay in the hearing process

Additional pages attached Yes No

Name or Inclrvrciual type or print

Darryl Cotton

Owner fl TenanflLessee Redevelopment Agency

Street Address

6176 Federal Blvd

City/State/Zip

SanDiegoCa 92114

Phone No Fax No

619 954- 447

Signatyrh Date

10-31-2016

Namot Individual ttvDe or Drint

ame 01 rnoiviouai iiype or print

Rebecca Berry

Owner Tenant/Lessee Redevelopment Agency

Street Address

5982 Gullstrand St

City/State/Zip

San Diego/Ca/ 92122

Phone No Fax No

8589996882

Sig lUre Uate

10-31-2016

Name of Individual type print

Owner
--

rTenant/Lessee Redevelopment Agency Owner rTenant/Lessee Redevelopment Agency

Street Address

City/State/Zip

Street Address

City/State/Zip

Phone No Fax No

Signature Date

Phone No Fax No

Signature Date

Printed on recycled paper Visit our web site at www.sandiego.aovlclevelooment-aervices

Upon request this information is available in alternative formats for persons with disabilities

DS-3t8 5-05

Trial Ex 034-004

i 
I 

City of San Diego 
Development Services 
1222 First Ave., MS-302 
San Diego, CA 92101 

THE c~ OF g._ D,=o (619) 446-5000 

Ownership Disclosure 
Statement 

Approval Type: Check appropriate box for type of approval (s) requested: J Neighborhood Use Permit J Coastal Development Permit 

I Neighborhood Development Permit I Site Development Permit I Planned Development Permit Ix Conditional Use Permit 
1Variance 1Tentative Map J Vesting Tentative Map J Map Waiver J Land Use Plan Amendment • I Other 

Project Title Project No. For City Use Only 

Federal Blvd. MMCC 

Project Address: 

6176 Federal Blvd., San Diego, CA 92114 

Part I ~To be completed when property is held byJridividual(s) 
., .. , 

,, ••• ••• ' .•• , •- < .·_ ~. ;- ,_. :,i:, .. :.- :..; : ., ,··: . ' -: :· -, ,- - , - .... ,,; ·' 

By signina the Owner§hip Disclosure Statement the owner(s) acknowledge that an apolication for a l)ermit ma!) or other matter as identified 
above will be filed with the City of San Diego on the subject proQerty with the intent to record an encumbrance against the Qrol)erty. Please list 
below the owner(s) and tenant(s) (if applicable) of the above referenced property. The list must include the names and addresses of all persons 
who have an interest in the property, recorded or otherwise, and state the type of property interest (e.g., tenants who will benefit from the permit, all 
individuals who own the property). A signature is reguired of at least one of the Qrol)erty Ol','ners. Attach additional pages if needed. A signature 
from the Assistant Executive Director of the San Diego Redevelopment Agency shall be required for all project parcels for which a Disposition and 
Development Agreement (DOA) has been approved / executed by the City Council. Note: The applicant is responsible for notifying the Project 
Manager of any changes in ownership during the time the application is being processed or considered. Changes in ownership are to be given to 
the Project Manager at least thirty days prior to any public hearing on the subject property. Failure lo provide accurate and current ownership 
information could result in a delay in the hearing process. 

Additional pages attached 1 Yes I>( No 

Name of lnd1v1dual (type or print): ' Name of lnd1v1dual (type or print): 

Darryl Cotton Rebecca Berry 

Ix Owner ! Tenant/Lessee I Redevelopment Agency ,owner IX Tenant/Lessee J Redevelopment Agency 

Street Address: Street Address: 
6176 Federal Blvd 5982 Gullstrand St 

City/State/Zip: City/State/Zip: 

San Diego Ca 92114 San Diego / Ca / 92122 
Phone No: Fax No: Phone No: Fax No: 
( 619 /)954-i447 8589996882 

:::;_1gna~lJ,7\/ /// Date: s~i@ Q~i?;4: 
Date: 

··- II ,'f///1 ,) 10-31-2016 10-31-2016 
,. 

Nam~of lnrl1vidual (tvoe or orintl: Name of Individual (tvoe or orintl: 

rowner rTenant/Lessee J Redevelopment Agency r Owner I Tenant/Lessee r Redevelopment Agency 

Street Address: 

City/State/Zip: 

Phone No: 

Signature: 

Street Address: 

City/Stale/Zip: 

Fax No: Phone No: 

Date: Signature: 

Printed on recycled paper. Visit our web site at www.sandiego.gov/development-services 
Upon request, this information is available in alternative formals for persons with disabilities. 

DS-318 (5-05) 

Trial Ex. 034-004 

Fax No: 

Date: 

I 

I 

: 
i 
I 
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28 

ina M. Austin (SBN 246833) 
E-mail: gaustin@austinlegalgroup.com 

amara M. Leetham (SBN 234419) 
E-mail: tamara@austinlegalgroup, com 

USTIN LEGAL GROUP, APC 
990 Old Town Ave, Ste A-112 

San Diego, CA 92110 
Phone: (619) 924-9600 
Facsimile: (619) 881-0045 

ttomeys for Defendants 
inus Malan 

ELECTRONICALL V FILED 
Superior Court of California, 

County of San Diego 

09/04/2018 at 05 :46 :OD Pl~1 

Clerk of the Superior Court 
By E- Filing . Deputy Clerk 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF SAN DIEGO- CENTRAL DIVISION 

SALAM RAZUKJ, an individual, 

Plaintiff, 

vs. 

NINUS MALAN, an individual; CHRIS 
HAKIM, an individual; MONARCH 
MANAGEMENT CONSULTING; INC., a 
California corporation; SAN DIEGO 
UNITED HOLDINGS GROUP, LLC, a 
California limited liability company; FLIP 
MANAGEMENT, LLC, a California 
limited liability company; ROSELLE 
PROPERTIES, LLC, a California limited 
liability company; BALBOA A VE 
COOPERATIVE, a California nonprofit 
mutual benefit corporation; CALIFORNIA 
CANNABIS GROUP, a California 
nonprofit mutual benefit corporation; 
DEVILlSH DELIGHTS, INC. a California 
nonprofit mutual benefit corporation; and 
DOES 1-100, inclusive; 

Defendants. 

CASE NO. 37M201S-00034229-CU-BC-CTL 

SUPPLEMENTAL DECLARATION OF 
GINA M. AUSTIN FOR SEPTEMBER 7, 
2018 HEARING 

[.Imaged File] 

SUPP. DECL. OF GINAM. AUSTIN ISO 09~07-18 HEARING 
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l Gina M. Austin, declare: 

1. I am attorney admitted to practice before this Court and all California courts and, 

along with Tamara M. Leetham, represent defendant Ninus Malan ("Malan") in this matter, I 

make this supplemental declaration in support of Malan's application to vacate order appointing 

receiver. Unless otherwise stated, all facts testified to are within my personal knowledge and, if 

called as a witness 1 would and could competently testify to them. 

2. I am an expert in cannabis licensing and entitlement at the state and local levels 

and regularly speak on the topic across the nation. 

3. My finn also performs additional legal services for these defendants to include 

corporate tran actions and structuring, land use entitlements and regulations related to cannabis, 

and state compliance related to cannabis. 

4. The purpose of this declaration is to provide additional information related to the 

events that have transpired since the last hearing on August 20, 2018, All of the facts previously 

testified to in my declaration of June 30, 2018 and August 20, 2018 remain true and accurate. 

5. I spoke with Mr. Essary immediately after the hearing in this matter on August 20, 

2018 and sugge ted that an independent cannabi expert not affiliated with either the plaintiff or 

defendant would be a better solution in order to avoid an actual or apparent conflict of interest by 

Mr. Lachant. I infonned Mr. Essary that while I could provide any cannabis licensing 

information he required, both sides would probably appreciate an independent third party. I 

recommended Pamela Epstein of Greenwi e Consulting. 

6. Botn inns Malan and Pamela Epstein infonned me on August 27, 2018 that Mr. 

Essary was going to continue to use Mr. Lachant despite our objections. On August 27, 2018 I 

followed up with an email to Mr. Essary that we oppose the use of Mr. Lachant given the fact that 

Mr. Lacbant is a partner with Nelson Hardiman and counsel for plaintiff-in-intervention. A true 

and correct copy of the email is attached hereto as Exhibit A 

7. There is no need for Mr. Es ary to manage or control any part of state application 

process. The only fee associated with the Balboa Dispensary state license will not occur until the 

annual license is issued. Based upon expected revenues of $2.5 to $7.5 the fee to the Bureau of 

SUPP. DECL. OF GINA M. AUSTIN ISO 09-07-18 HEARING 

Case 3:20-cv-00656-TWR-DEB   Document 2-2   Filed 04/03/20   PageID.291   Page 50 of 76



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

u ::i 
~ I';' 

13 

s<= ..... 14 - ... 0 l'J) ~ 
a:: ~ ~ c,~ 15 
~ ~ ,$ 
C, Cl if 16 !j Ea s 
l=i ;!: ~ 0 (I) 17 ti 
;::i C1\ 
~I"') 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Cannabis Control will be $64,000. So long as inus Malan and Balboa Ave Cooperative are the 

identified "owners" and applicants for the state licensing for the Balboa Dispensary there is no 

need to change any information at the state level. However, if a consultant is needed I am willing 

to provide the necessary assistance. 

8. ff Mr. Essary remains the receiver he woold be deemed an "owner'' of the Balboa 

Dispensary and an additional application would need to be filed pursuant to Section S024 (c) of 

Title 16 Division 42 of the California Code of Regulations. This additional application would 

unnecessarily increase expenses for the Balboa Dispensary as the application would need to be 

submitted anew w1th the receiver as an "owner" and then again once the litigation is complete. It 

will also cause a delay that could potentially prevent the Balboa Dispensary from operating in 

2019 if the annual application is not approved. IfSB 1459 is signed by the governor (allowing 

for provisional licenses for those who hold temporary licenses) the change of ownership may also 

affect the abiUty of Balboa Ave Cooperative to obtain a provision license. 

9. There is no need for Mr. Essary to manage or control any part of state application 

process for the distribution or manufacturing license at the Mira Este property. The only fee 

associated with the Mira Este state licenses will not occur until the annual licenses are issued. 

The fees will be $7,500 to California Department of Public Health for manufacturing so long as 

revenue is not over $500,000 and $1,200 for distribution so long as annual revenue is not over 

$3,000,000 for manufacturing. As long as Ninus Malan, Chis Hakim and California Cannabis 

Group are the identified 'owners" and applicants for the state licensing for the Mira Este property 

there is no need to change any information at the state level. However if a consultant is needed I 

am willing to provide the necessary assistance. 

I 0. If Mr. Essary remains the receiver he would be deemed an "owner" and additional 

filing requirements must be met for both the distribution and manufacturing applications. 

11. During the time that SoCal was operating the Balboa Dispensary they were using a 

point of sale sy tem called Treez. The City of San Diego through its contractor MOO i-s in the 

middle of a tax and compliance audit of the Balboa dispensary. I have been working with MOO 

to determine what information is required to be provided and have agreed on what is to be 
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produced. On August 24, 2018 1 received the sales report from Treez for the sales occurring 

during January through March 2018 while SoCal was operating the dispensary. A true and 

correct copy of the email is attached hereto as Exhibit B. I did not attach the excel spread sheets 

as they are over 1000 pages. 

12. I immediately forwarded this infonnation to MGO for their review. Mr. Grigor 

Gevorgyan of MGO informed me that there is a discrepancy between the tax form that was filed 

by Mr. Essary and the sales data reported on the spreadsheets of approximately $100,000. A true 

and correct copy of the email from Mr. Gevorgyan is attached hereto as Exhibit C. 

13. I info11Ued Mr. Essary of the discrepancy. On August 27, 2018 Mr. Essary sent an 

email stating that he would have to contact Mr. Yaeger to determine why there is a discrepancy. 

As of the drafting of this declaration MOO has not received a response from Mr. Yaeger or Mr. 

Essary as to the basis for the discrepancy. A true and correct copy ofMGO's request for 

clarification is attached hereto as Exhibit D. 

14. On August 15, 2018 I was attending the hearing for the Conditional Use Pennit 

for a marijuana production facility located on 8859 Balboa Ave, Suites A-E. San Diego United 

Holdings, LLC is the applicant. The application was approved and was not appealed. The permit 

will be recorded by the City of San Diego within the next IO business days. The temporary and 

annual state application for this location must be prepared. The expense for the application 

process is $25,000. This expense will be covered by the operating group that San Diego United 

Holdings contracts with to conduct operations at this facility. It is critical that the operating entity 

be secured as quickly as possible to allow for the timely filing of a tale application. All of the 

potential operating entities that we have had conversations with will not enter into an agreement 

so long as there is a receiver in control. 

15. An application for a Conditional Use Permit by Mira Este Properties, LLC for a 

marijuana production facility located at 9212 Mira Este Court is set to go before the Hearing 

Officer on October 3, 2018. It is highly likely that the permit will be appealed to the Planning 

Commission because the City will only be issuing 40 licenses and approximately half will have 

been issued by this time. It is my opinion that successful approval of this application is 
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contingent on our office attending the hearing. 

correct. 

I declare under penalty of perjury under California state law that the foregoing is true and 

Executed in San Diego, California on September 4, 2018. 

... 
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·1

·2

·3· · · · · · · · · · SUPERIOR COURT OF CALIFORNIA

·4· · · · · · · ·COUNTY OF SAN DIEGO, CENTRAL DIVISION

·5· · Department 73· · · · · · · · · · · Hon. Joel R. Wohlfeil

·6

·7· · LARRY GERACI, an individual,· · )

·8· · · · · · · Plaintiff,· · · · · · )

·9· · · vs.· · · · · · · · · · · · · ·) 37-2017-00010073-CU-BC-CTL

10· · DARRYL COTTON, an individual;· ·)

11· · and DOES 1 through 10,· · · · · )

12· · inclusive,· · · · · · · · · · · )

13· · · · · · · Defendants.· · · · · ·)

14· · ________________________________)

15· · AND RELATED CROSS-ACTION.· · · ·)

16· · ________________________________)

17

18· · · · · · · · ·Reporter's Transcript of Proceedings

19· · · · · · · · · · · · · · JULY 8, 2019

20

21

22

23

24· ·Reported By:

25· ·Margaret A. Smith,

26· ·CSR 9733, RPR, CRR

27· ·Certified Shorthand Reporter

28· ·Job No. 10057774
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·1· ·APPEARANCES

·2

·3· ·FOR PLAINTIFF AND CROSS-DEFENDANT LARRY GERACI AND

·4· ·CROSS-DEFENDANT REBECCA BERRY:

·5· ·FERRIS & BRITTON

·6· ·BY:· MICHAEL R. WEINSTEIN, ESQUIRE

·7· ·BY:· SCOTT H. TOOTHACRE, ESQUIRE

·8· ·BY:· ELYSSA K. KULAS, ESQUIRE

·9· ·501 West Broadway, Suite 1450

10· ·San Diego, California· 92101

11· ·mweinstein@ferrisbritton.com

12· ·stoothacre@ferrisbritton.com

13· ·ekulas@ferrisbritton.com

14

15· ·FOR DEFENDANT AND CROSS-COMPLAINANT DARRYL COTTON:

16· ·ATTORNEY AT LAW

17· ·BY:· JACOB P. AUSTIN, ESQUIRE

18· ·1455 Frazee Road, Suite 500

19· ·San Diego, California· 92108

20· ·619.357.6850

21· ·jpa@jacobaustinesq.com
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·1· · · · · · · · · · · · · · I N D E X

·2

·3· ·EXHIBITS· · · · · · · · · · · · · · IDENTIFIED / ADMITTED

·4· ·12· ·Agreement between Techne and· · · · ·174· · · · 174
· · · · · Larry Geraci, dated 10/04/16
·5
· · ·16· ·Executed Letter Agreement between· · 185· · · · 185
·6· · · · Rebecca Berry and Lundstrom
· · · · · Engineering and Surveying, Inc.
·7· · · · re Topographic Survey Proposal,
· · · · · dated 10/6/16
·8
· · ·19· ·Email to Larry Geraci and· · · · · · 194· · · · 194
·9· · · · Neil Dutta from Abhay Schweitzer
· · · · · re Federal Blvd. - Site layout,
10· · · · dated 10/20/16 with two
· · · · · attachments A101 - Site Plan -
11· · · · Existing & A102 - Site Plan -
· · · · · Proposed
12
· · ·20· ·Email to Larry Geraci from· · · · · ·197· · · · 197
13· · · · Abhay Schweitzer Re: Federal
· · · · · Blvd. - Site layout, dated
14· · · · 10/24/16 with attached A102 -
· · · · · Site Plan - Proposed - Scheme B
15
· · ·22· ·Email to Becky Berry from· · · · · · 199· · · · 199
16· · · · Abhay Schweitzer Fwd Federal
· · · · · Blvd., dated 10/26/16 with
17· · · · attachment Blank City of
· · · · · San Diego Ownership Disclosure
18· · · · Statement, Form DS-318

19· ·23· ·Email to Rebecca Berry from· · · · · 200· · · · 200
· · · · · Abhay Schweitzer re Invoice #339
20· · · · from TECHNE City fees
· · · · · (Federal Blvd), dated 10/26/16
21· · · · with attached Techne Invoice
· · · · · No. 339, dated 10/26/16
22
· · ·24· ·Email to Rebecca Berry from· · · · · 17· · · · · 17
23· · · · Abhay Schweitzer re Federal
· · · · · Blvd. - City Fees breakdown,
24· · · · dated 10/26/16 with attached
· · · · · City of San Diego Information
25· · · · Bulletin 170, How to Apply
· · · · · for a Conditional Use Permit
26· · · · Medical Marijuana Consumer
· · · · · Cooperative
27

28
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·1· · · · · · · · · · · I N D E X (continued)

·2

·3· ·EXHIBITS· · · · · · · · · · · · · · IDENTIFIED / ADMITTED

·4· ·25· ·Email to Larry Geraci and Rebecca· · 26· · · · · 26
· · · · · Berry from Abhay Schweitzer
·5· · · · re Federal Blvd - Site Plan and
· · · · · Floor Plan, dated 10/26/16 with
·6· · · · attachments

·7· ·26· ·CUP Submittal Plans - CUP· · · · · · 210· · · · 210
· · · · · Completeness Review dated
·8· · · · 10/28/2016

·9· ·28· ·Land Development Manual Vol 1,· · · ·211· · · · 211
· · · · · Ch 1 Project Submittal Reqts,
10· · · · Sec 4 Development
· · · · · Permits/Approvals June 2015
11
· · ·29· ·Information Bulletin 515· · · · · · ·212· · · · 212
12· · · · Geotechnical Study Requirements
· · · · · October 2016
13
· · ·31· ·Form DS-3242 Deposit· · · · · · · · ·215· · · · 215
14· · · · Account/Financially Responsible
· · · · · Party dated 10/31/2016
15
· · ·32· ·CUP Completeness Review -· · · · · · ·74· · · · ·74
16· · · · Photographic Survey submitted
· · · · · 10/31/2016
17
· · ·33· ·CUP Completeness Review - City· · · ·218· · · · 218
18· · · · of SD Receipt for $8,800 Payment
· · · · · dated 10/31/2016
19
· · ·35· ·Email to Larry Geraci from· · · · · ·219· · · · 219
20· · · · Abhay Schweitzer Re: Federal
· · · · · Blvd - Site Plan and Floor
21· · · · Plan, dated 10/31/16

22· ·36· ·Email to Rebecca Berry from Abhay· · ·54· · · · ·54
· · · · · Schweitzer Re: Federal Blvd -
23· · · · Site Plan and Floor Plan,
· · · · · dated 10/31/16
24
· · ·45· ·Email to Jim Bartell from Abhay· · · ·35· · · · ·35
25· · · · Schweitzer re Federal Blvd. MMCC -
· · · · · Completeness Review, dated 11/14/16
26
· · ·47· ·CUP Completeness Review -· · · · · · 227· · · · 227
27· · · · Remaining Cycle Issues dated
· · · · · 11/15/2016
28
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·1· · · · · · · · · · · I N D E X (continued)

·2

·3· ·EXHIBITS· · · · · · · · · · · · · · IDENTIFIED / ADMITTED

·4· ·48· ·Email to Jim Bartell from· · · · · · 229· · · · 229
· · · · · Abhay Schweitzer Re: Update,
·5· · · · dated 11/29/16

·6· ·49· ·Email to Abhay Schweitzer from· · · · 39· · · · ·39
· · · · · Jim Bartell RE: Federal Blvd -
·7· · · · Completeness Review corrections,
· · · · · dated 11/30/16
·8
· · ·70· ·Email to Larry Geraci from Darryl· · 140· · · · 140
·9· · · · Cotton re Contract Review,
· · · · · dated 3/19/17
10
· · ·71· ·Email to Darryl Cotton from· · · · · 143· · · · 143
11· · · · Larry Geraci re Contract Review,
· · · · · dated 3/19/17
12
· · ·73· ·Email to Darryl Cotton from· · · · · 141· · · · 141
13· · · · Firouzeh Tirandazi re Federal
· · · · · Boulevard MMCC, dated 3/21/17
14
· · ·74· ·Email to Larry Geraci from· · · · · ·145· · · · 145
15· · · · Darryl Cotton re Contract Review,
· · · · · dated 3/21/17
16
· · ·75· ·Email to Firozeh Tirandazi· · · · · ·148· · · · 148
17· · · · from Darryl Cotton re PTS
· · · · · 520606 - Federal Blvd MMCC,
18· · · · dated 3/21/17, with attached
· · · · · Addendum Nos. 102
19
· · ·76· ·CAR Commercial Property Purchase· · ·149· · · · 149
20· · · · Agreement and Joint Escrow
· · · · · Instructions, dated 3/21/17
21
· · ·77· ·Addendum No. 2 - MOU re Martin· · · ·151· · · · 151
22· · · · and Cotton dated 4/15/17

23· ·78· ·Addendum No. 3 - Permit Disclosure· ·152· · · · 152
· · · · · of Agreement in Cotton's Response
24· · · · to Geraci lawsuit - Martin & Cotton
· · · · · dated 5/12/17
25
· · ·84· ·Email to Darryl Cotton from· · · · · 154· · · · 154
26· · · · Michael Weinstein re Geraci v.
· · · · · Cotton - Posting of Notice of
27· · · · Application, dated 3/28/17

28
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·1· · · · · · · · · · · I N D E X (continued)

·2

·3· ·EXHIBITS· · · · · · · · · · · · · · IDENTIFIED / ADMITTED

·4· ·87· ·Picture of Posted Notice of· · · · · 155· · · · 155
· · · · · Application on property fence of
·5· · · · 6176 Federal Blvd., dated 4/04/17

·6· ·94· ·Email to Darryl Cotton from· · · · · 156· · · · 156
· · · · · Firouzeh Tirandazi re PTS
·7· · · · 520606 - Federal Boulevard MMCC,
· · · · · dated 05/08/17
·8
· · ·118· Notice of Ruling After Hearing· · · ·162· · · · 162
·9· · · · Re Motion by Plaintiff for
· · · · · Preliminary Injunction or other
10· · · · Order to Compel Access to the
· · · · · Subject Property for Soils
11· · · · Testing, 3/26/18

12· ·119· Order Granting Ex Parte· · · · · · · 163· · · · 163
· · · · · Application by Plaintiff for
13· · · · Appointment of Court Clerk or
· · · · · Court Clerk's Designees as
14· · · · Elisor, 4/3/2018

15· ·138· Austin Legal Group Expense· · · · · · 14· · · · ·14
· · · · · Summary with Supporting
16· · · · Documentation

17· ·164· City Ordinance No. 0-20793· · · · · · 22· · · · ·24

18· ·281· B&P Code Section 26057· · · · · · · · 56

19

20

21

22

23

24

25

26

27

28
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·1· ·you look at them more closely where you're sitting.

·2· · · · · · What's your profession?

·3· · · ·A· · I'm an attorney.

·4· · · ·Q· · How long have you been a lawyer?

·5· · · ·A· · Thirteen years.

·6· · · ·Q· · And are you currently employed?

·7· · · ·A· · Yes.

·8· · · ·Q· · By whom?

·9· · · ·A· · Austin Legal Group.

10· · · ·Q· · And who owns the Austin Legal Group?

11· · · ·A· · I do.

12· · · ·Q· · And are you the sole owner?

13· · · ·A· · Yes.

14· · · ·Q· · Now, currently how many lawyers do you have

15· ·working for you at the law firm?

16· · · ·A· · Five.

17· · · ·Q· · And how many were there back in 2016, let's

18· ·say, October of 2016?

19· · · ·A· · Three or four others.

20· · · ·Q· · Okay.· So -- and when you said a moment ago

21· ·five, five including yourself?

22· · · ·A· · Yes.

23· · · ·Q· · All right.· And what areas of law does your

24· ·firm generally practice?

25· · · ·A· · We work corporate mergers and acquisitions,

26· ·land use entitlements, cannabis entitlement, and

27· ·litigation.

28· · · ·Q· · And yourself personally, what areas do you
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·1· ·focus your practice on?

·2· · · ·A· · Currently, almost exclusively in cannabis law.

·3· · · ·Q· · And would you explain generally what the area

·4· ·of cannabis law covers.

·5· · · ·A· · It covers land use entitlements.· So getting a

·6· ·dispensary or a manufacturing facility permitted in a

·7· ·jurisdiction of San Diego.· Every city is different.· It

·8· ·includes compliance for those companies so that they're

·9· ·compliant with the state law as well as the local

10· ·jurisdiction law.· It has a lot of mergers and

11· ·acquisitions since there's been a lot of roll-up in the

12· ·industry in the last year.

13· · · ·Q· · And you practice in jurisdictions outside

14· ·California?

15· · · ·A· · Yeah.· Twenty-five different local

16· ·jurisdictions in California and then four other states.

17· · · ·Q· · Okay.· Now, have you represented persons or

18· ·businesses in connection with regulatory compliance for

19· ·getting conditional use permits in the City of

20· ·San Diego?

21· · · ·A· · Yes.

22· · · ·Q· · On how many occasions?

23· · · ·A· · At least 50.

24· · · ·Q· · And that includes pending applications?

25· · · ·A· · That includes pending ones, correct.

26· · · ·Q· · And how many of your clients within the City of

27· ·San Diego have obtained a CUP license?

28· · · ·A· · I have to count that.
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·1· · · ·Q· · Do you have an estimate?

·2· · · ·A· · Somewhere between 20 and 25.

·3· · · ·Q· · Okay.· Now, do you consider yourself one of the

·4· ·experts in the San Diego area as it relates to cannabis

·5· ·law and regulation?

·6· · · ·A· · Yes, I do.

·7· · · ·Q· · And do you speak regularly at industry

·8· ·conferences on subjects related to cannabis law and

·9· ·regulation?

10· · · ·A· · Yes, I do.

11· · · ·Q· · Can you give me some examples of conferences

12· ·you've spoken at.

13· · · ·A· · The most recent -- well, most recently, I did a

14· ·law school panel, a panel for the Thomas Jefferson law

15· ·school.· Before that, I think I was in Chicago speaking

16· ·at the Arcview conference.· And before that, it would

17· ·have been at the NCIA, National Cannabis Industry

18· ·Association, conference in Los Angeles.

19· · · ·Q· · And what type of topics have you spoken at

20· ·those conferences?

21· · · ·A· · Regulatory compliance issues, corporate

22· ·structuring, funding mechanisms, local -- dealing with

23· ·local jurisdictions and municipalities.

24· · · ·Q· · And do you know Larry Geraci?

25· · · ·A· · Yes.

26· · · ·Q· · And was Mr. Geraci your client?

27· · · ·A· · Yes.

28· · · ·Q· · Had your firm provided services to him in
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·1· · · · · · (Cross-examination of Gina Austin)

·2· ·BY MR. AUSTIN:

·3· · · ·Q· · Good morning.

·4· · · ·A· · Good morning.

·5· · · ·Q· · Mrs. Austin, you mentioned in direct that

·6· ·you're an attorney in the field of cannabis regulation.

·7· ·Correct?

·8· · · ·A· · That's correct.

·9· · · ·Q· · And you would consider yourself an expert in

10· ·that field?

11· · · ·A· · That's correct.

12· · · ·Q· · Have you ever testified as a cannabis expert?

13· · · ·A· · No.· Let me take that back.· Not -- I have

14· ·been -- I've had trials where I -- where our office is

15· ·representing a cannabis client and I am there as the

16· ·expert to provide background information to the Court

17· ·but not testifying.

18· · · ·Q· · Okay.· So -- all right.· You haven't been an

19· ·expert in trials for background --

20· · · ·A· · Not as a designated expert, no.

21· · · ·Q· · Oh.· Not expert.· All right.

22· · · · · · How long have you worked in the area of

23· ·cannabis regulation?

24· · · ·A· · A little over six years.

25· · · ·Q· · As an expert cannabis attorney, do you have

26· ·clients that seek out your services to assist them in

27· ·obtaining permits to get licenses to operate medical

28· ·outlet -- or marijuana outlets?
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·1· · · ·A· · Yes.

·2· · · ·Q· · Do you also do cultivation facilities or

·3· ·manufacturing?

·4· · · ·A· · Yes.

·5· · · ·Q· · As a good attorney, one of the things you try

·6· ·to do is figure out in particular if a client is

·7· ·eligible for a marijuana license permit before beginning

·8· ·the process.· Correct?

·9· · · ·A· · As a good attorney?· Sure.

10· · · ·Q· · You are aware that certain people are not

11· ·eligible for or are barred from obtaining certain CUPs.

12· ·Correct?

13· · · ·A· · Not at the city level, but at the state level,

14· ·yes.

15· · · ·Q· · At the state level.· Is there anything that

16· ·could bar someone from the city level?

17· · · ·A· · There might be.· I haven't seen the -- they

18· ·have to run a LiveScan, which is a background check,

19· ·fingerprint similar to what attorneys now have to do.

20· ·And the City doesn't -- hasn't denied anybody, and they

21· ·haven't said what they would be looking for.· Presuming

22· ·that it would be the same as what is at the state level,

23· ·but I -- we haven't seen anybody be denied.· So I'm not

24· ·sure.

25· · · ·Q· · On the state level, do criminal convictions

26· ·prevent someone from obtaining licenses?

27· · · ·A· · Very rarely.· It would be felony and a crime of

28· ·moral turpitude.
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·1· · · ·Q· · What if someone has had illegal operations that

·2· ·have resulted in a lawsuits on the property, illegal

·3· ·principals?

·4· · · ·A· · So in different jurisdictions, it's different.

·5· ·It's different.· But if we're talking about the City of

·6· ·San Diego -- the state only makes you write a

·7· ·rehabilitation plan.· They don't preclude you from

·8· ·operating.· So you can have a misdemeanor -- and you

·9· ·have to disclose them all.· So you have to disclose

10· ·your -- if you've got a DUI, if you had some petty theft

11· ·as a teenager or, I guess, over 18, if you -- and we see

12· ·all of these things.· And they simply -- you disclose

13· ·it, and then you write a rehabilitation to the state,

14· ·and the state says, okay, here you go.

15· · · ·Q· · So does the City care if someone has been

16· ·sanctioned for illegal commercial cannabis activity?

17· · · · · · MR. WEINSTEIN:· Objection.· Vague as phrased.

18· · · · · · THE COURT:· Overruled.

19· · · · · · THE WITNESS:· Does the City care if somebody

20· ·has been sanctioned?· Yes and no because it just depends

21· ·on what that was.· If that -- if there was -- Urban

22· ·League had a perfect example.· Wilson had been

23· ·sanctioned for prior activity, and at the time when they

24· ·first started those back in 2009, there was a --

25· ·phrasing in the -- in the settlement agreement that said

26· ·you cannot conduct any cannabis activity unless amended

27· ·by the Court.· And he was still awarded a dispensary.

28· ·And he ultimately did get it amended, the -- the
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·1· ·judgment or the stipulation amended to say no illegal

·2· ·cannabis activity.

·3· · · · · · So does the City care?· I don't know how to

·4· ·answer that.

·5· ·BY MR. AUSTIN:

·6· · · ·Q· · All right.· So it would be fair to say that the

·7· ·first goal of the regulating agencies in the city and

·8· ·the state is to protect the community and keep these

·9· ·types of individuals who had had illegal activity --

10· ·illegal cannabis activity going on, the goal would be to

11· ·keep the public safe?

12· · · ·A· · I don't understand that question.· Can you

13· ·rephrase it?

14· · · ·Q· · No.· Cancel that.· Sorry.· Strike that.

15· · · · · · So on the 6176 property, Mr. Geraci's name was

16· ·not used on the CUP application.· Correct?

17· · · ·A· · That's correct.

18· · · ·Q· · And was the reason because of his tax business?

19· ·Is that what you were told?

20· · · ·A· · I don't know if I was told.

21· · · ·Q· · Were you given a reason why Rebecca Berry would

22· ·be used as the agent?

23· · · ·A· · I -- I don't recall if I was or if I wasn't.

24· ·I'm trying to think back.· I -- I -- I don't know if it

25· ·was his tax business or -- you know, every year things

26· ·loosen up a little bit, and there's been a -- always

27· ·been a fear of federal enforcement.· And so I don't

28· ·remember the exact reason right now.
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·1· · · ·Q· · Are you aware that Mr. Geraci has been

·2· ·sanctioned for illegal cannabis activity on three

·3· ·occasions for owning property in which illegal marijuana

·4· ·principals were housed?

·5· · · ·A· · No.

·6· · · ·Q· · You're not aware of that?

·7· · · ·A· · No.

·8· · · ·Q· · Did you do any type of -- actually, have you

·9· ·worked with Mr. Geraci on any project other than the

10· ·6176 CUP?

11· · · ·A· · I'm not sure I can answer that for client

12· ·privilege.· I know he waived with regard to this.· If

13· ·someone could instruct me whether or not it's been

14· ·waived to everything, that would be helpful.

15· · · · · · MR. WEINSTEIN:· Waived, your Honor.

16· · · · · · THE COURT:· I'm sorry?

17· · · · · · MR. WEINSTEIN:· We will waive the privilege.

18· · · · · · THE WITNESS:· Okay.· Yes.· I did work with him

19· ·on -- working on some other land use entitlement

20· ·projects.

21· ·BY MR. AUSTIN:

22· · · ·Q· · Were those marijuana related?

23· · · ·A· · They were not.

24· · · ·Q· · So in the forms that we saw up on the board,

25· ·you said that Rebecca Berry's name was all that was

26· ·required because the -- any CUP runs with the land.

27· ·Correct?

28· · · ·A· · That's correct.
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·1· · · ·Q· · So if Ms. Berry was Mr. Geraci's agent,

·2· ·wouldn't you say that in fact Mr. Geraci did have an

·3· ·interest in the CUP?

·4· · · ·A· · I'm sorry.· The question is I would say that

·5· ·Mr. Geraci has an interest in the CUP because Rebecca

·6· ·Berry was his agent?

·7· · · ·Q· · Yes.

·8· · · ·A· · Yeah.· I believe that they were working

·9· ·together to obtain the CUP.

10· · · ·Q· · So in Exhibit 30, which has already been

11· ·admitted into evidence, the first page, Part 1, it's

12· ·fine print.· But three lines down, does it not say to

13· ·list -- and by the list it's referring to -- anyone --

14· · · · · · THE REPORTER:· Can the reporter hear that last

15· ·part again, and louder Counsel.

16· ·BY MR. AUSTIN:

17· · · ·Q· · Okay.· In Part 1, it refers to the ownership

18· ·disclosure statement.· And three lines down, it says the

19· ·list must include the names and addresses of all persons

20· ·who have an interest in the property, recorded or

21· ·otherwise, and state the type of property interest,

22· ·including tenants who will benefit from the permit, all

23· ·individuals who own the property.

24· · · ·A· · Yes.

25· · · ·Q· · So after reading that, why does it seem

26· ·unnecessary to list Mr. Geraci?

27· · · ·A· · I don't know that it -- it was unnecessary or

28· ·necessary.· We just didn't do it.
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·1· ·issues with the City, and I don't want to see his name

·2· ·on the application unless necessary."

·3· · · ·Q· · And what legal issues were those?

·4· · · ·A· · My understanding is that he had multiple

·5· ·enforcement actions for illegal cultivation on site.

·6· · · ·Q· · Was it multiple, or just one?· Do you recall?

·7· · · ·A· · I was told multiple.

·8· · · ·Q· · Okay.· Is that a similar reason why

·9· ·Mr. Geraci's name was kept off that form?

10· · · ·A· · No.· Like I said, I didn't know anything about

11· ·that.

12· · · ·Q· · Okay.· Are you familiar with the California

13· ·Business and Professions Code 26057?

14· · · ·A· · Probably.· It sounds like it's part of the

15· ·cannabis regulations.

16· · · ·Q· · Yes.· I don't -- I don't know if you would like

17· ·to read the first paragraph of this to refresh your

18· ·recollection or if I can read this section in.

19· · · · · · THE COURT:· What's the exhibit number, Counsel?

20· · · · · · MR. AUSTIN:· What would be the exhibit number

21· ·on this?

22· · · · · · THE COURT:· Has that been marked previously as

23· ·an exhibit?

24· · · · · · MR. AUSTIN:· It has not.· Could we get judicial

25· ·notice of the California business code and

26· ·professions -- or Business and Professions Code.

27· · · · · · THE COURT:· Well, have you shown opposing

28· ·counsel that document?· Why don't you do so.
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·1· · · · · · MR. WEINSTEIN:· We've seen it.· It's part of

·2· ·what we discussed on Friday in terms of lodgement.· He

·3· ·wants to show the witness the statute.

·4· · · · · · THE COURT:· All right.

·5· · · · · · MR. WEINSTEIN:· And I would ask that she be

·6· ·given the statute in front of her to read.

·7· · · · · · THE COURT:· All right.· So let's -- the next

·8· ·exhibit in order is 281.· Counsel, what's the name of

·9· ·the statute?· B&P Code section what?

10· · · · · · MR. AUSTIN:· 26057.

11· · · · · · THE COURT:· All right.· And did you want to

12· ·show that statute to Ms. Austin to refresh her memory?

13· · · · · · MR. AUSTIN:· Yes.

14· · · · · · THE COURT:· All right.· So we'll have that

15· ·marked next in order Exhibit 281.

16· · · · · · (Premarked Joint Exhibit 281, B&P Code

17· · · · · · Section 26057, was marked for identification.)

18· ·BY MR. AUSTIN:

19· · · ·Q· · Are you familiar with this Code?

20· · · ·A· · Yes.

21· · · ·Q· · So in Subsection A, it states that "The

22· ·licensing authority shall deny an application if either

23· ·the applicant or the premises for which the state

24· ·license applied do not qualify for the license under

25· ·this division."· Correct?

26· · · ·A· · Correct.

27· · · ·Q· · All right.· So although you're not aware of any

28· ·sanctions against Mr. Geraci, if such a thing were in
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·1· ·existence, would he be barred from having a license

·2· ·issued in his name?

·3· · · ·A· · No.

·4· · · · · · MR. WEINSTEIN:· Objection.· Belated objection,

·5· ·your Honor.

·6· · · · · · THE WITNESS:· Sorry.

·7· · · · · · MR. WEINSTEIN:· Same as before.

·8· · · · · · THE COURT:· The objection is overruled.

·9· · · · · · THE WITNESS:· No.· Because this statute has to

10· ·be read in its totality.· A says if this.· And then

11· ·under B4, large A tells what you kind of crimes they're

12· ·talking about.

13· ·BY MR. AUSTIN:

14· · · ·Q· · Right.

15· · · ·A· · So if there was a violent felony conviction,

16· ·which most of these have to do with moral turpitude,

17· ·then an applicant may be denied for state licensing --

18· ·or shall be denied for state licensing.· But we have --

19· ·I can tell you, because of the nature of the industry,

20· ·every person out there operating a legal dispensary in

21· ·the City of San Diego has a prior conviction.

22· · · ·Q· · So if the state had an issue with Mr. Geraci's

23· ·name, what would that process be to try and ensure that

24· ·he could acquire the license?

25· · · · · · MR. WEINSTEIN:· Objection, your Honor.· Vague,

26· ·irrelevant, since we're not talking about a state

27· ·license.· That's --

28· · · · · · THE COURT:· Sustained.
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·1· · · · · · MR. AUSTIN:· Okay.· Moving on.

·2· ·BY MR. AUSTIN:

·3· · · ·Q· · You said you drafted some proposed contracts

·4· ·for Mr. Geraci and Darryl Cotton.· Correct?

·5· · · ·A· · Yeah.· Our office did, correct.

·6· · · ·Q· · And that was roughly March 2017?

·7· · · ·A· · That's correct.

·8· · · ·Q· · Were you aware of any prior contract between

·9· ·Mr. Geraci and Mr. Cotton?

10· · · ·A· · Yes.

11· · · ·Q· · What was contained in that contract?

12· · · ·A· · I don't know if I had seen the contract.  I

13· ·know that Mr. Geraci told me he had an agreement with

14· ·Darryl Cotton.· And, as I mentioned, Darryl was trying

15· ·to change it.· And so he wanted me to draft up something

16· ·new.

17· · · ·Q· · Okay.· So he had an agreement with Mr. Cotton.

18· ·Was it in writing?

19· · · ·A· · I -- I understood it to be in writing.· I don't

20· ·believe I had seen anything at the time we drafted this.

21· · · ·Q· · And when your office drafted this contract, did

22· ·you have any working documents to base the contract off

23· ·of?

24· · · ·A· · What do you mean "working documents"?

25· · · ·Q· · Were you given any outlines, like, of what the

26· ·terms of the agreement were?

27· · · ·A· · No.· I believe that was a phone call.

28· · · ·Q· · It's just a phone call from Mr. Geraci?
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·1· · · · I, Margaret A. Smith, a Certified Shorthand

·2· ·Reporter, No. 9733, State of California, RPR, CRR, do

·3· ·hereby certify:

·4· · · · That I reported stenographically the proceedings

·5· ·held in the above-entitled cause; that my notes were

·6· ·thereafter transcribed with Computer-Aided

·7· ·Transcription; and the foregoing transcript, consisting

·8· ·of pages number from 1 to 236, inclusive, is a full,

·9· ·true and correct transcription of my shorthand notes

10· ·taken during the proceeding had on July 8, 2019.

11· · · · IN WITNESS WHEREOF, I have hereunto set my hand

12· ·this 22nd day of July 2019.

13

14· · · · · · · · · ________________________________________

15· · · · · · · · · Margaret A. Smith, CSR No. 9733, RPR, CRR

16

17

18

19

20

21

22

23

24

25

26

27

28
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To Larry Geraci
Cc Ben Peterson Courts Ex 035

From Abhay Schweitzer

Sent Mon 10/3112016 95807 AM Case 3720h7.000b0073cTI

Importance Normal
d________________

Subject Re Federal Blvd Site Plan and Floor Plan
ec _________________

Received Mon 10/31/2016 95813 AM
Dept

C73 Cik._______

Larry

Here is what need

Rebecca to finish filling out and sign the following

please put phone number and date and sign the DS-190 and send back to all

on the DS 318 we need Cotton as the owner and you as the tenant and you both have to sign and date and send back to all If

we cant get Cotton today then we can submit without it and simply submit it when we submit the multiple sets of plans and

noticing package after the completeness review

on DS 3032 check the box other person and also date and sign and send back to all

In addition to items 1-3 above also need the following

$8800 cash for the deposit we need to give to the City If they take cash Ill give it to them if not ITII

deposit and give them check from my company
Current Grant Deed of property

We are ready to go on our end We would need the above from you by 200pm at the latest in order to submit

today They wont take any projects after 300pm

Please let me know if you have any questions

Thank you

ABHAY SCHWEITZER
Assoc AlA- Principal

3956 30th Street San Diego CA 92104

techne-us.com sustainablearchitect.ora

619-940-5814 313-595-5814

On Mon Oct 31 2016 at 952 AM Larry Geraci Larry@tfcsd.net wrote

Hi Abhay

Can you tell me what you exactly need from me

Best Regards

Trial Ex 035-001

To: Larry Geraci[Larry@tfcsd.net) 
Cc: Ben Peterson[ben@techne-us.com) Court's Ex. __ 0~3~5 __ 
From: Abhay Schweitzer 
Sent: Mon 10/31/2016 9:58:07 AM 

Case J ~14011-0001001s-cu-ac:crL 

Importance: Normal 
Subject: Re: Federal Blvd - Site Plan and Floor Plan 

Rec'd ______ _ 

Received: Mon 10/31/2016 9:58:13 AM Dept. C-73 Clk. __ _ 

Larry, 

Here is what I need: 

Rebecca to finish filling out and sign the following: 

1) please put phone number and date and sign the DS-190 and send back to all. 

2) on the OS 318 we need Cotton as the owner and you as the tenant and you both have to sign and date and send back to all. If 
we can't get Cotton today then we can submit without it and simply submit it when we submit the multiple sets of plans and 
noticing package after the completeness review. 

3) on OS 3032 check the box other person and also date and sign and send back to all. 

In addition to items 1-3 above, I also need the following: 

• $8,800 cash for the deposit we need to give to the City. If they take cash, I'll give it to them, if not I'll 
deposit and give them a check from my company. 

• Current Grant Deed of property 

We are ready to go on our end. We would need the above from you by 2:00pm at the latest in order to submit 
today. They won't take any projects after 3:00pm. 

Please let me know if you have any questions. 

Thank you 

ABHAY SCHWEI T ZER 
Assoc. AIA- Principal 

3956 30th Street. San Diego, CA 92104 
techne-us.com sustainablearchitect.org 
o 619-940-5814 m 313-595-5814 

On Mon, Oct 31 , 2016 at 9:52 AM, Larry Geraci <Larry@tfcsd.net> wrote: 

Hi Abhay, 

Can you tell me what you exactly need from me? 

Best Regards, 

Trial Ex. 035-001 
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Larry Geraci EA

Tax Financial Center Inc

5402 Ruffin Rd Ste 200

San Diego Ca 92123

Web Larrygeraci corn

Bus 858.576.1040

Fax 858.630.3900

IRS reoUICtiDS qi HIIiOiiI5 efly attachments

enclosLres.orotherarrIIi i-H ryfleaufavoidirig penalties

furthermore this COIrLiH .fl .it-i. fltiiH rfli IIHtTrs ii addrEsses ThS email is

considered coniictaiitia rrurrn ri Hurt iire rue trrrr_
i- rrr.rr irure contact us at 858576

1040 and return haste irs rre riirier1inreu If In eepient ou are hereby

notified that an nnouihrr2nri rteulcsu.u
ccreVuircf Li5 liutie or dHeLirHHrIui HiHiH Pr iH the ececuer of this facsimile

immediately arrisuurhe br rOe raiLurin crearruciron of tOrus isosumile ace HI Otc IHI

From Abhay Schweitzer

Sent Friday October 28 2016 113 PM

To Austin Gina gaustin@austinlegalgroup.com

Cc Larry Geraci Larrv@tfcsd.net Becky Berry Becky@tfcsd.net Jim Bartell iim@bartellassociates.com

Subject Re Federal Blvd Site Plan and Floor Plan

Hi Gina

A104 is the existing plan Orientation is the same Dont worry about the door since we are completely

demolishing that building

Trial Ex 035-002

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci.com 

Bus: 858.576.1040 

Fax: 858.630.3900 

C1n:ular 230 DIsda1mer. 

IRS reglllatlons reqtNe us to ar!v1S€ you that, unless otheiw1se specifically noted. any rederal tax advice In 1h15 communicat1on (including any attachments 
enclosures. or other accompanying materials) was not intended or wntten to be used. and It cannot be used, by any taxpayer for the purpose of avoiding penalties 
furthem101e. this communica!Ion was not Intended or written to support the promotion or marketing of any or the transactions or matters 11 addresses. This emaI1 ,s 
considered a confidenllal comrnunicat,on and is ,ntended for the person 01 firm identified above If you have received this 1n error, ~lease contacl us at (858)576-
1040 2nd return th,s to us or destroy it immediately If vou are in possession of this conflderttlal 1nforrnation. and you are not the Intended recipient you are hereby 
notified tl1at any unauthOrizeo dIsctosure, copying distribution or dissemInatIon of the contenls hereof Is strictly proh1bIted. Please notify the senoer of this racsImIte 
ImmectiateIy and arrange for the I eturn or destruction of this facsimile and all attachments 

From: Abhay Schweitzer [mailto:abhay@techne-us.com] 
Sent: Friday, October 28, 2016 1:13 PM 
To: Austin, Gina <gaustin@austinlegalgroup.com> 
Cc: Larry Geraci <Larry@tfcsd.net>; Becky Berry <Becky@tfcsd.net>; Jim Bartell <jim@bartellassociates.com> 

Subject: Re: Federal Blvd - Site Plan and Floor Plan 

Hi Gina, 

A104 is the existing plan. Orientation is the same. Don't worry about the door since we are completely 
demolishing that building. 

Trial Ex. 035-002 
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Here are the forms you requested that hadnt yet sent and also the DS-3032 with the modifications havent

received the DS-318 back yet from the client but Im attaching it anyway with what we could fill out For DS
190 put the client as the person who will sign See attached

Just picked up the maps but they are not in digital format and cant scan something that big Im gonna take

some pictures and email to you shortly however They used the new property line with the maps so

everything looks good

For DS-3032 Section imagine we are selecting Other Person per M.C Section 112.0102 as the person who

is signing Is this correct

Thank you

ABHAY SCHWEITZER
Assoc AlA- Principal

3956 30th Street San Diego CA 92104

techne-us.com sustainablearchitect.org

619-940-5814 313-595-5814

On Fri Oct 28 2016 at 1253 PM Austin Gina gaustinaustin1ega1group.com wrote

One more thing..

On sheet A104 it is orientated different direction than the other sheets This is little confusing when we go to PC It would be

nice to have all sheets orientated the same way because this is what we use in the PPT

Also the door on the bottom of the sheet opens past the property line It is probably better to show that not occuring

Gina

From Abhay Schweitzer

Sent Thursday October 27 2016 531 PM

To Austin Gina

Cc Larry Geraci Becky Berry Jim Bartell

Subject Re Federal Blvd Site Plan and Floor Plan

Good afternoon Gina

Trial Ex 035-003

Here are the forms you requested that I hadn't yet sent and also the DS-3032 with the modifications. I haven't 
received the DS-318 back yet from the client, but I'm attaching it anyway with what we could fill out. For DS-
190 I put the client as the person who will sign. See attached. 

Just picked up the maps but they are not in digital format and I can't scan something that big. I'm gonna take 
some pictures and email to you shortly however. They used the r:1ew property line with the maps so 
everything looks good. 

For DS-3032 Section 8, I imagine we are selecting "Other Person per M.C. Section 112.0102" as the person who 
is signing. Is this correct? 

Thank you 

ABHAY SCHWEITZER 
Assoc. AIA- Principal 

3956 30th Street. San Diego, CA 92104 
techne-us.com sustainablearchitect.org 
o 619-940-5814 m 313-595-5814 

On F1i, Oct 28, 2016 at 12:53 PM, Austin, Gina <gaustin@austinlegalgroup.com> wrote: 

One more thing ... 

On sheet A104 it is orientated a different direction than the other sheets. This is a little confusing when we go to PC. It would be 
nice to have all sheets orientated the same way because this is what we use in the PPT. 

Also, the door on the bottom of the sheet opens past the property line. It is probably better to show that not occuring. 

Gina 

From: Abhay Schweitzer [mailto:abhay@techne-us.com) 
Sent: Thursday, October 27, 2016 5:31 PM 
To: Austin, Gina 
Cc: Larry Geraci; Becky Berry; Jim Bartell 
Subject: Re: Federal Blvd - Site Plan and Floor Plan 

Good afternoon Gina, 
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Attached you will find the drawings we have completed so far We are still working on sheets which we will

complete tomorrow morning They are related to accessibility security and stormwater management

expect we will have them complete by 1000am tomorrow

The package with the separation maps adjacent uses and so forth is ready and Ill likely have it in my hands

tomorrow morning some time

Itm attaching the forms we have partially completed so far for you to review as well in case you need to see

them

Please let me know if you need anything else meanwhile

Thank you

ABHAY SCHWEITZER
Assoc AlA- Principal

3956 30th Street San Diego CA 92104

techne-us.com sustainablearchitect.orci

619-940-5814 313-595-5814

On Thu Oct 27 2016 at 1241 PM Abhay Schweitzer abhay2techne-us.com wrote

Hi Gina

Yes thats me Im working to complete everything today and Ill email today once its done

Thank you

ABHAY SCHWEITZER
Assoc AlA- Principal

3956 30th Street San Diego CA 92104

techne-us.com sustainablearchitect.orci

619-940-5814 313-595-5814

On Thu Oct 27 2016 at 1129 AM Austin Gina gaustin2austin1ega1group.com wrote

Thanks Abhay Are you the person completing the submission package am under the impression it is getting submitted on

Friday would like to review all the docs prior to submittal PDF is fine

Trial Ex 035-004

Attached you will find the drawings we have completed so far. We are still working on 4 sheets which we will 
complete tomorrow morning. They are related to accessibility, security and stormwater management. I 
expect we will have them complete by 10:00am tomorrow. 

The package with the separation maps, adjacent uses and so forth is ready and I'll likely have it in my hands 
tomorrow morning some time. 

I'm attaching the forms we have partially completed so far for you to review as well in case you need to see 
them. 

Please let me know if you need anything else meanwhile. 

Thank you 

ABHAY SCHWEITZER 
Assoc. AIA- Principal 

3956 30th Street. San Diego, CA 92104 
techne-us.com sustainablearchitect.org 
o 619-940-5814 m 313-595-5814 

On Thu, Oct 27, 2016 at 12:41 PM, Abbay Schweitzer <abhay@techne-us.com> wrote: 

Hi Gina, 

Yes thats me. I'm working to complete everything today and I'll email today once its done. 

Thank you 

ABHAY SCHWE I TZER 
Assoc. AIA- Principal 

3956 30th Street. San Diego, CA 92104 
techne-us.com sustainablearchitect.orq 
o 619-940-5814 m 313-595-5814 

On Thu, Oct 27, 2016 at 11 :29 AM, Austin, Gina <gausti11@austinlegalgroup.com> wrote: 

Thanks Ab hay. Are you the person completing the submission package? I am under the impression it is getting submitted on 
Friday. I would like to review all the docs prior to submittal. PDF is fine. 
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Gina

From Abhay Schweitzer

Sent Wednesday October 26 2016 457 PM

To Larry Geraci Becky Berry

Cc Austin Gina Jim Bartell

Subject Federal Blvd Site Plan and Floor Plan

Good afternoon

Attached you will find the proposed site plan and floor plan added the language that Gina mentioned for the

irrevocable offer of dedication also made separate sheet showing the separation after this dedication

which can in around 100-i just so that we can bit of buffer

We are on track to submit on Friday for the first step which is the Submitted Completeness Review

We dont have time to make any changes to the floor plan or site at this stage but we can make changes after

we submit to the City

With the proposed plan you would be able to easily accommodate 12-15 clients at one time

You will notice storage room at the top left corner of the floor plan There is corridor which leads to this

room The room is large enough so that we can add circulation elements for future second floor addition

Thank you

ABHAY SCHWEITZER
Assoc AlA- Principal

3956 30th Street San Diego CA 92104

techne-us.com sustainablearchitect.orq

619-940-5814 313-595-5814

Trial Ex 035-005

Gina 

From: Abhay Schweitzer [mailto:abhay@techne-us.com] 
Sent: Wednesday, October 261 2016 4:57 PM 
To: Larry Geraci; Becky Berry 
Cc: Austin, Gina; Jim Bartell 
Subject: Federal Blvd - Site Plan and Floor Plan 

Good afternoon, 

Attached you will find the proposed site plan and floor plan. I added the language that Gina mentioned for the 
irrevocable offer of dedication. I also made a separate sheet showing the separation after this dedication, 
which can in around 100'-l" just so that we can a bit of a buffer. 

We are on track to submit on Friday for the first step which is the Submitted Completeness Review. 

We don't have time to make any changes to the floor plan or site at this stage, but we can make changes after 
we submit to the City. 

With the proposed plan, you would be able to easily accommodate 12-15 clients at one time. 

You will notice a storage room at the top left corner of the floor plan. There is a corridor which leads to this 
room. The room is large enough so that we can add circulation elements for a future second floor addition. 

Thank you 

ABHAY SCHWE I TZER 
Assoc. AIA- Principal 

3956 30th Street. San Diego, CA 92104 
techne-us.com sustainablearchitect.org 
o 619-940-5814 m 313-595-5814 
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FERRIS & BRITTON 
A Professional Corporation 
  Michael R. Weinstein (SBN 106464) 
  Scott H. Toothacre (SBN 146530) 
501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
mweinstein@ferrisbritton.com 
stoothacre@ferrisbritton.com 
 
Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and  
Cross-Defendant REBECCA BERRY 
 

SUPERIOR COURT OF CALIFORNIA 
 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 
 

LARRY GERACI, an individual, 
 

Plaintiff, 
 

v. 
 
DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 
 

Defendants. 
 

Case No. 37-2017-00010073-CU-BC-CTL 
 
Judge:   Hon. Joel R. Wohlfeil 
Dept.:   C-73 
 
DECLARATION OF LARRY GERACI IN 
OPPOSITION TO DEFENDANT DARRYL 
COTTON’S MOTION TO EXPUNGE LIS 
PENDENS 
 
[IMAGED FILE] 
 
Hearing Date:  April 13, 2018 
Hearing Time:  9:00 a.m. 
 
Filed:    March 21, 2017 
Trial Date:   May 11, 2018 
 

 
DARRYL COTTON, an individual, 
 

Cross-Complainant, 
 

v. 
 
LARRY GERACI, an individual, REBECCA 
BERRY, an individual, and DOES 1 
THROUGH 10, INCLUSIVE, 
 

Cross-Defendants. 
 

 

I, Larry Geraci, declare: 

1. I am an adult individual residing in the County of San Diego, State of California, and I 

am one of the real parties in interest in this action.  I have personal knowledge of the foregoing facts 

and if called as a witness could and would so testify. 

2. In approximately September of 2015, I began lining up a team to assist in my efforts to 

develop and operate a Medical Marijuana Consumer Cooperative (MMCC) business (aka a medical 

ELECTRONICALL V FILED 
~h.tl'!erior Court of Cali fornia, 

County of San • ieQo 

0411012018 at 11 : 10 :DO Atu1 
Clerk of the Superior Court 

By Katelin O' Keefe, •el'!bltY Clerk 
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marijuana dispensary) in San Diego County.  At the time, I had not yet identified a property for the 

MMCC business.  I hired a consultant, Neal Dutta of Apollo Realty, to help locate and identify 

potential property sites for the business.  I hired a design professional, Abhay Schweitzer of TECHNE.  

I hired a public affairs and public relations consultant with experience in the industry, Jim Bartell of 

Bartell & Associates.  In addition, I hired a land use attorney, Gina Austin of Austin Legal Group.   

3. The search to identify potential locations for the business took some time, as there are a 

number of requirements that had to be met.  For example: a) only four (4) MMCCs are allowed in a 

City Council District; b) MMCCs are not allowed within 1,000 feet of public parks, churches, child 

care centers, playgrounds, City libraries, minor-oriented facilities, other MMCCs, residential facilities, 

or schools; c) MMCCs are not allowed within 100 feet of a residential zone; and d) the zoning had to be 

proper as MMCC’s are allowed only in certain zones.  In approximately June 2016, Neal Dutta 

identified to me real property owned by Darryl Cotton located at 6176 Federal Blvd., City of San 

Diego, San Diego County, California, Assessor’s Parcel No. 543-020-02-00 (the “Property”) as a 

potential site for acquisition and development for use and operation as a MMCC.  And in 

approximately mid-July 2016 Mr. Dutta put me in contact with Mr. Cotton and I expressed my interest 

to Mr. Cotton in acquiring his Property if our further investigation satisfied us that the Property might 

meet the requirements for an MMCC site.  

4. For several months after the initial contact, my consultant, Jim Bartell, investigated 

issues related to whether the location might meet the requirements for an MMCC site, including zoning 

issues and issues related to meeting the required distances from certain types of facilities and residential 

areas.  For example, the City had plans for street widening in the area that potentially impacted the 

ability of the Property to meet the required distances.  Although none of these issues were resolved to a 

certainty, I determined that I was still interested in acquiring the Property. 

5. Thereafter I approached Mr. Cotton to discuss the possibility of my purchase of the 

Property.  Specifically, I was interested in purchasing the Property from Mr. Cotton contingent upon 

my obtaining approval of a Conditional Use Permit (“CUP”) for use as a MMCC.  As the purchaser, I 

was willing to bear the substantial expense of applying for and obtaining CUP approval and understood 

that if I did not obtain CUP approval then I would not close the purchase and I would lose my 
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investment.  I was willing to pay a price for the Property based on what I anticipated it might be worth 

if I obtained CUP approval.  Mr. Cotton told me that he was willing to make the purchase and sale 

conditional upon CUP approval because if the condition was satisfied he would be receiving a much 

higher price than the Property would be worth in the absence of its approval for use as a medical 

marijuana dispensary.  We agreed on a down payment of $10,000.00 and a purchase price of 

$800,000.00.  On November 2, 2016, Mr. Cotton and I executed a written purchase and sale agreement 

for my purchase of the Property from him on the terms and conditions stated in the agreement 

(hereafter the “Nov 2nd Written Agreement”).  A true and correct copy of the Nov 2nd Written 

Agreement, which was executed before a notary, is attached as Exhibit 2 to Defendant and Cross-

Defendant, Larry Geraci’s Notice of Lodgment in Support of Opposition to Motion to Expunge Lis 

Pendens (hereafter the “Geraci NOL”).  I tendered the $10,000 deposit to Mr. Cotton as acknowledged 

in the Nov 2nd Written Agreement. 

6. In paragraph 5 of his supporting declaration, Darryl Cotton states: 

“On November 2, 2016, Geraci and I met at Geraci’s office to negotiate the final 

terms of the sale of the Property.  At the meeting, we reached an oral agreement 

on the material terms for the sale of the Property (the “November Agreement”).  

The November Agreement consisted of the following: If the CUP was approved, 

then Geraci would, inter alia, provide me: (i) a total purchase price of $800,000; 

(ii) a 10% equity stake in the MO; and (iii) a minimum monthly equity 

distribution of $10,000.  If the CUP was denied, I would keep an agreed upon 

$50,000 non-refundable deposit (“NRD”) and the transaction would not close.  In 

other words, the issuance of a CUP at the Property was a condition precedent for 

closing on the sale of the Property and, if the CUP was denied, I would keep my 

Property and the $50,000 NRD.” 

  Darryl Cotton and I did meet at my office on November 2, 2016, to negotiate the final terms of 

the sale of the Property and we reached an agreement on the final terms of the sale of the Property.  

That agreement was not oral.  We put our agreement in writing in a simple and straightforward written 
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agreement that we both signed before a notary.  (See paragraph 5, supra, Nov 2nd Written Agreement, 

Exhibit 2 to Geraci NOL.)  The written agreement states in its entirety: 
   
  11/02/2016 
  
  Agreement between Larry Geraci or assignee and Darryl Cotton: 

  
Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd., 
CA for a sum of $800,000 to Larry Geraci or assignee on the approval of a 
Marijuana Dispensary.  (CUP for a dispensary.) 

   
Ten Thousand dollars (cash) has been given in good faith earnest money to 
be applied to the sales price of $800,000.00 and to remain in effect until the 
license is approved.  Darryl Cotton has agreed to not enter into any other 
contacts [sic] on this property. 

   
  __/s/_______________  __/s/_______________ 
  Larry Geraci    Darryl Cotton 

 I never agreed to pay Mr. Cotton a $50,000.00 non-refundable deposit.  At the meeting, Mr. 

Cotton stated he would like a $50,000 non-refundable deposit.  I said “no.” Mr. Cotton then asked for a 

$10,000 non-refundable deposit and I said “ok” and that amount was put into the written agreement.  

After he signed the written agreement, I paid him the $10,000 cash as we had agreed.  If I had agreed to 

pay Mr. Cotton a $50,000 deposit, it would have been a very simple thing to change “$10,000” to 

$50,000” in the agreement before we signed it.  

 I never agreed to pay Mr. Cotton a 10% equity stake in the marijuana dispensary.  I never 

agreed to pay Mr. Cotton a minimum monthly equity distribution of $10,000.  If I had agreed to pay 

Mr. Cotton a 10% equity stake in the marijuana dispensary and a minimum monthly equity distribution 

of $10,000, then it would have also been a simple thing to add a sentence or two to the agreement to 

say so.  

 What I did agree to was to pay Mr. Cotton a total purchase price of $800,000, with the balance 

of $790,000 due upon approval of a CUP.  If the CUP was not approved, then he would keep the 

Property and the $10,000.  So that is how the agreement was written. 

7. In paragraph 6 of his supporting declaration, Darryl Cotton states: 

“At the November 2, 2016, meeting we reached the November Agreement, 

Geraci: (i) provided me with $10,000 in cash towards the NRD of $50,000, for 

which I executed a document to record my receipt thereof (the “Receipt”); (ii) 
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promised to have his attorney, Gina Austin (“Austin”), promptly reduce the oral 

November Agreement to written agreements for execution; and (iii) promised to 

not submit the CUP to the City until he paid me the balance of the NRD.”    

 I did pay Mr. Cotton the $10,000 cash after we signed the Nov 2nd Written Agreement.  As 

stated above, I never agreed to a $50,000 deposit and, if I had, it would have been a simple thing to 

state that in our written agreement. 

 Mr. Cotton refers to the written agreement (i.e., the Nov 2nd Written Agreement) as a 

“Receipt.”  Calling the Agreement a “Receipt” was never discussed.  There would have been no need 

for a written agreement before a notary simply to document my payment to him of $10,000.  In 

addition, had the intention been merely to document a written “Receipt” for the $10,000 payment, then 

we could have identified on the document that it was a “Receipt” and there would have been no need 

to put in all the material terms and conditions of the deal.  Instead, the document is expressly called an 

“Agreement” because that is what we intended.  

 I did not promise to have attorney Gina Austin reduce the oral agreement to written agreements 

for execution.  What we did discuss was that Mr. Cotton wanted to categorize or allocate the $800,000. 

At his request, I agreed to pay him for the property into two parts: $400,000 as payment for the 

property and $400,000 as payment for the relocation of his business.  As this would benefit him for tax 

purposes but would not affect the total purchase price or any other terms and conditions of the 

purchase, I stated a willingness to later amend the agreement in that way.  

 I did not promise to delay submitting the CUP to the City until I paid the alleged $40,000 

balance of the deposit.  I agreed to pay a $10,000 deposit only.  Also, we had previously discussed the 

long lead-time to obtain CUP approval and that we had already begun the application submittal 

process as discussed in paragraph 8 below. 

 8. Prior entering into the Nov 2nd Written Agreement, Darryl Cotton and I discussed the 

CUP application and approval process and that his consent as property owner would be needed to 

submit with the CUP application.  I discussed with him that my assistant Rebecca Berry would act as 

my authorized agent to apply for the CUP on my behalf.  Mr. Cotton agreed to Ms. Berry serving as 
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the Applicant on my behalf to attempt to obtain approval of a CUP for the operation of a MMCC or 

marijuana dispensary on the Property. On October 31, 2016, as owner of the Property, Mr. Cotton 

signed Form DS-318, the Ownership Disclosure Statement for a Conditional Use Permit, by which he 

acknowledged that an application for a permit (CUP) would be filed with the City of San Diego on the 

subject Property with the intent to record an encumbrance against the property.  The Ownership 

Disclosure Statement was also signed by my authorized agent and employee, Rebecca Berry, who was 

serving as the CUP applicant on my behalf.  A true and correct copy of the Ownership Disclosure 

Statement signed on October 31, 2016, by Darryl Cotton and Rebecca Berry is attached as Exhibit 1 to 

the Geraci NOL.  Mr. Cotton provided that consent and authorization as we had discussed that approval 

of a CUP would be a condition of the purchase and sale of the Property. 

 9.  As noted above, I had already put together my team for the MMCC project.  My design 

professional, Abhay Schweitzer, and his firm, TECHNE, is and has been responsible for the design of 

the Project and the CUP application and approval process.  Mr. Schweitzer was responsible for 

coordinating the efforts of the team to put together the CUP Application for the MMCC at the Property 

and Mr. Schweitzer has been and still is the principal person involved in dealings with the City of San 

Diego in connection with the CUP Application approval process.  Mr. Schweitzer’s declaration 

(Declaration of Abhay Schweitzer in Support of Opposition to Motion to Expunge Lis Pendens) has 

been submitted concurrently herewith and describes in greater detail the CUP Application submitted to 

the City of San Diego, which submission included the Ownership Disclosure Statement signed by 

Darryl Cotton and Rebecca Berry. 

 10. After we signed the Nov 2nd Written Agreement for my purchase of the Property, Mr. 

Cotton immediately began attempts to renegotiate our deal for the purchase of the Property.  This 

literally occurred the evening of the day he signed the Nov 2nd Written Agreement. 

 On November 2, 2016, at approximately 6:55 p.m., Mr. Cotton sent me an email, which stated: 
   
  Hi Larry, 
   

Thank you for meeting today.  Since we examined the Purchase Agreement in 
your office for the sale price of the property I just noticed the 10% equity position 
in the dispensary was not language added into that document.  I just want to make 
sure that we’re not missing that language in any final agreement as it is a factored 
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element in my decision to sell the property.  I’ll be fine if you simply 
acknowledge that here in a reply. 

 

 I receive my emails on my phone.  It was after 9:00 p.m. in the evening that I glanced at my 

phone and read the first sentence, “Thank you for meeting with me today.”  And I responded from my 

phone “No no problem at all.”  I was responding to his thanking me for the meeting. 

 The next day I read the entire email and I telephoned Mr. Cotton because the total purchase 

price I agreed to pay for the subject property was $800,000 and I had never agreed to provide him a 

10% equity position in the dispensary as part of my purchase of the property.  I spoke with Mr. Cotton 

by telephone at approximately 12:40 p.m. for approximately 3-minutes.  A true and correct copy of the 

Call Detail from my firm’s telephone provider showing those two telephone calls is attached as 

Exhibit 3 to the Geraci NOL.  During that telephone call I told Mr. Cotton that a 10% equity position in 

the dispensary was not part of our agreement as I had never agreed to pay him any other amounts above 

the $800,000 purchase price for the property.  Mr. Cotton’s response was to say something to the effect 

of “well, you don’t get what you don’t ask for.”  He was not upset and he commented further to the 

effect that things are “looking pretty good—we all should make some money here.”  And that was the 

end of the discussion. 

 11.  To be clear, prior to signing the Nov 2nd Written Agreement, Mr. Cotton expressed a 

desire to participate in different ways in the operation of the future MMCC business at the Property.  

Mr. Cotton is a hydroponic grower and purported to have useful experience he could provide regarding 

the operation of such a business.  Prior to signing the Nov 2nd Written Agreement we had preliminary 

discussions related to his desire to be involved in the operation of the business (not related to the 

purchase of the Property) and we discussed the possibility of compensation to him (e.g., a percentage of 

the net profits) in exchange for his providing various services to the business—but we never reached an 

agreement as to those matters related to the operation of my future MMCC business.  Those discussions 

were not related to the purchase and sale of the Property, which we never agreed to amend or modify. 

 12. Beginning in or about mid-February 2017, and after the zoning issues had been resolved, 

Mr. Cotton began making increasing demands for compensation in connection with the sale.  We were 

several months into the CUP application process which could potentially take many more months to 
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successfully complete (if it could be successfully completed and approval obtained) and I had already 

committed substantial resources to the project.  I was very concerned that Mr. Cotton was going to 

interfere with the completion of that process to my detriment now that the zoning issues were resolved.  

I tried my best to discuss and work out with him some further compensation arrangement that was 

reasonable and avoid the risk he might try to “torpedo” the project and find another buyer.  For 

example, on several successive occasions I had my attorney draft written agreements that contained 

terms that I that I believed I could live with and hoped would be sufficient to satisfy his demands for 

additional compensation, but Mr. Cotton would reject them as not satisfactory.  Mr. Cotton continued 

to insist on, among other things, a 10% equity position, to which I was not willing to agree, as well as 

on minimum monthly distributions in amounts that I thought were unreasonable and to which I was 

unwilling to agree.  Despite our back and forth communications during the period of approximately 

mid-February 2017 through approximately mid-March 2017, we were not able to re-negotiate terms for 

the purchase of the property to which we were both willing to agree.  The Nov. 2nd Written Agreement 

was never amended or modified.  Mr. Cotton emailed me that I was not living up to my agreement and 

I responded to him that he kept trying to change the deal.   As a result, no re-negotiated written 

agreement regarding the purchase and sale of the property was ever signed by Mr. Cotton or me after 

we signed and agreed to the terms and conditions in the Nov 2d Written Agreement. 

 13. Ultimately, Mr. Cotton was extremely unhappy with my refusal to accede to his 

demands and the failure to reach agreement regarding his possible involvement with the operation of 

the business to be operated at the Property and my refusal to modify or amend the terms and conditions 

we agreed to in the Nov 2nd Written Agreement regarding my purchase from him of the Property.  Mr. 

Cotton made clear that he had no intention of living up to and performing his obligations under the 

Agreement and affirmatively threatened to take action to halt the CUP application process. 

 14. Mr. Cotton thereafter made good on his threats.  On the morning of March 21, 2017, Mr. 

Cotton had a conversation with Firouzeh Tirandazi at the City of San Diego, who was in charge of 

processing the CUP Application, regarding Mr. Cotton’s interest in withdrawing the CUP Application.  

That discussion is confirmed in an 8:54 a.m. e-mail from Ms. Tirandazi to Mr. Cotton with a cc to 
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Rebecca Berry.  A true and correct copy of that March 21, 2017, at 8:54 a.m. e-mail is attached as 

Exhibit 4 to the Geraci NOL. 

 15. That same day, March 21, 2017, at 3:18 p.m. Mr. Cotton emailed me, reinforcing that he 

would not honor the Nov 2nd Written Agreement.  In his email he stated that I had no interest in his 

property and that “I will be entering into an agreement with a third party to sell my property and they 

will be taking on the potential costs associated with any litigation arising from this failed agreement 

with you.  A true and correct copy of that March 21, 2017, at 3:18 p.m. e-mail is attached as Exhibit 5 

to the Geraci NOL.   

 16. Four minutes later that same day, at 3:25 p.m., Mr. Cotton e-mailed Ms. Tirandazi at the 

City, with a cc to both me and Rebecca Berry, stating falsely to Ms. Tirandazi:  “… the potential buyer, 

Larry Gerasi [sic] (cc’ed herein), and I have failed to finalize the purchase of my property.  As of today, 

there are no third-parties that have any direct, indirect or contingent interests in my property.  The 

application currently pending on my property should be denied because the applicants have no legal 

access to my property.  A true and correct copy of that March 21, 2017, at 3:25 p.m. e-mail is attached 

as Exhibit 6 to the Geraci NOL.  Mr. Cotton’s email was false as we had a signed agreement for the 

purchase and sale of the Property – the Nov 2nd Written Agreement. 

 17. Fortunately, the City determined Mr. Cotton did not have the authority to withdraw the 

CUP application without the consent of the Applicant (Rebecca Berry, my authorized agent). 

 18. Due to Mr. Cotton’s clearly stated intention to not perform his obligations under the 

written Agreement and in light of his affirmative steps taken to attempt to withdraw the CUP 

application, I went forward on March 21, 2017, with the filing of my lawsuit against Mr. Cotton to 

enforce the Nov 2nd Written Agreement. 

 19. Since the March 21, 2017 filing of my lawsuit, we have continued to diligently pursue 

our CUP Application and approval of the CUP.  Despite Mr. Cotton’s attempts to withdraw the CUP 

application, we have completed the initial phase of the CUP process whereby the City deemed the CUP 

application complete (although not yet approved) and determined it was located in an area with proper 

zoning.  We have not yet reached the stage of a formal City hearing and there has been no final 

determination to approve the CUP.  The current status of the CUP Application is set forth in the 
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Declaration of Abhay Schweitzer. 

 20.   Mr. Cotton also has made good on the statement in his March 21, 2017, at 3:18 p.m. 

email (referenced in paragraph 15 above -  see Exhibit 5 to the Geraci NOL) stating that he would be 

“entering into an agreement with a third party to sell my property and they will be taking on the 

potential costs associated with any litigation arising from this failed agreement with you.  We have 

learned through documents produced in my lawsuit that well prior to March 21, 2017, Mr. Cotton had 

been negotiating with other potential buyers of the Property to see if he could get a better deal than he 

had agreed to with me.  As of March 21, 2017, Cotton had already entered into a real estate purchase 

and sale agreement to sell the Property to another person, Richard John Martin II.   

 21. Although he entered into this alternate purchase agreement with Mr. Martin as early as 

March 21, 2017, to our knowledge in the nine (9) months since, neither Mr. Cotton nor Mr. Martin or 

other agent has submitted a separate CUP Application to the City for processing.  During that time, we 

continued to process our CUP Application at great effort and expense. 

 22. During approximately the last 17 months, I have incurred substantial expenses in excess 

of $150,000 in pursuing the MMCC project and the related CUP application. 

 23. Finally, Mr. Cotton has asserted from the outset of his lawsuit and, again, in paragraph 

16 of his supporting declaration, that he did not discover until March 16, 2017, that I had submitted the 

CUP Application back on October 31, 2016.  That is a blatant lie.  I kept Mr. Cotton apprised of the 

status of the CUP application and the problems we were encountering (e.g., an initial zoning issue) 

from the outset.  Attached as Exhibit 7 is a true and correct copy of a text message Mr. Cotton sent me 

on November 16, 2016, in which he asks me, “Did they accept the CUP application?”  Mr. Cotton was 

well aware at that time that we had already submitted the CUP application and were awaiting the City’s 

completion of its initial review of the completeness of the application.    Until the City deems the CUP 

application complete it does not proceed to the next step—the review of the CUP application. 

/ / / 

/ / / 

/ / / 

/ / / 
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1 Jacob P. Austin [SBN 290303] 
The Law Office of Jacob Austin 

2 1455 Frazee Road, #500 

3 San Diego, CA 92108 
Telephone: 619.357.6850 

4 Facsimile: 888.357.8501 
JP A@JacobAustinEsq.com 

5 

F I L E D c I erk of lhe superior Court 

APR O 4 2018 

By: A. SEAMONS, Deputy 

Attorney for Defendant and Cross-Complainant Darryl Cotton 
6 [Representation Limited to Motion to Expunge Lis Pendens] 

7 

8 

9 

JO 

I 

SUPERIOR COURT OF CALIFORNIA 
,. 

COUNTY OF SAN DIEGO - CENTRAL DMSION 

11 LARRY GERACI, an individual, ~ CASE NO. 37-2017-00010073-CU-BC-CTL 

12 

13 

14 

15 

16 

17 

Plaintiff, ) 

vs. l 
DARRYL COTTON, an individual; REBECCA ~ 
BERRY, an individual; and DOES 1-10, Inclusive,) 

Defendants. 
) 
) 
) 

----------------) 

DARRYL COTTON'S DECLARATION IN 
SUPPORT OF MOTION FOR EXPUNGEMENT 
OF NOTICE OF PEND ENCY OF ACTION 
(LIS PENDENS) 

DATE: 
TIME: 
DEPT: 

April 13, 2018 
9:00 a.m. 
C-72 , 

18 DARRYL COTTON, an individual, l JUDGE: The Honorable Joel R. Wohlfeil 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Cross-Complainant, 

vs. 

LARRY GERACI, and individual, REBECCA. 
BERRY, an individual; and DOES 1 through 10, 
Inclusive, ., 1 

Cross-Defendants. 

) 
) 
) 
) 

~ 
) 

~ 
) 

--------------------) 

I, Darryl Cotton ("Cotton" or "Defendant''), declare: 
I 

1. I am the owner of record of the real property located at 6176 Federal Blvd., San Diego 

(the "Property"). 

2. In or around August 2016, Geraci first contacted Cotton seeking to purchase the 

DECLARATION OF DEFENDANT/CROSS COMPLAINANT IN SUPPORT OF MOTION FOR EXPUNGEMENT 
OF NOTICE OF PENDENCY OF ACTION (LIS PENDENS) AND FOR ATTORNEYS' FEES AND COSTS 

' 
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Property. Geraci desired to buy the Property from Cotton because it met certain requirements of the 

City of San Diego ("City") to apply for and obtain a conditional use permit ("CUP") that would allow 

the operation of a Marijuana Outlet ("MO") at the rroperty. Over the ensuing months, we extensively 

negotiated the terms of a potential sale of the Property. 
I 

3. --ouring these negotiations, Geraci made the following representations to me: (i) he could 
' 

be trusted as reflected by the fact that he operated f~ a fiduciary capacity as an IRS Enrolled Agent for 
' ·1 

many powerful and high-net-worth-individuals ("HNWI"); (ii) he is the owner and operator of Tax and , 

Financial Center, Inc., an accounting and financial advisory services company, servicing HNWI and 

large businesses in a fiduciary capacity; (iii) he.was a California Licensed Real Estate Broker, bound by 

professional and ethical obligations, to be truthful in real-estate deals; (iv) through his experts, who had 

conducted preliminary due diligence, he had uncovered a critical zoning issue that unlessfirst resolved 

would prevent the City from even accepting a CUP application on the Property (the "Critical Zoning 
j 

Issue''); (v) through his professional relationships, which included his HNWI clients that were 
' 

politically influential, and through powerful hired lobbyists (some of whom used to work for the City in 

senior positions), he was in a unique position to have the Critical Zoning Issue resolved; (vi) he was 

highly qualified to operate a MO because he owned and operated multiple cannabis dispensaries in San 

Diego; and (vii) his employee, Rebecca Berry ('~"), was a trustworthy individual that could be 

trusted to be the applicant on the CUP application because she (a) managed his marijuana dispensaries, 

(b) held a senior position at a church and came across as a "nice old lady that had nothing to do with 

marijuana," and (c), consequently, would pass the 1 stringent City and State of California background 

checks required to have the CUP approved (collectively, the "Qualification Representations"). 

4. On or around October 31, 2016, Geraci asked me to execute Form DS-318 (Ownership 

Disclosure Statement) ("Ownership Statement") --:- a required component of all CUP applicatio.ns. 

Geraci told me that he needed the executed Ownership Statement to show that he had access to the 

Property in connection with his planning and lobbying efforts to resolve the Critical Zoning Issue. 
I 

5. On November 2, 2016, Geraci and I met at Geraci's office to negotiate the final terms of 

the sale of the Property. At the meeting, we reached an oral agreement on the material terms for the sale 

of the Property (the "November Agreement"). The November Agreement consisted of the following: If 
I I 

the CUP was approved, then Geraci would,' inter alia, provide me: (i) a total purchase price of 

$800,000; (ii) a 10% equity stake in the MO; and (iii) a minimum monthly equity distribution of 

$10,000. If the CUP was denied, I would keep. an agreed upon $50,000 non-refundable deposit 

2 

DECLARATION OF DEFENDANT/CROSS COMPLAINANT IN SUPPORT OF MOTION FOR EXPUNGEMENT 
OF NOTICE OF PEND ENCY OF ACTION (LIS PENDENS) AND FOR ATTORNEYS' FEES AND COSTS 

I j ' 
i 
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_, 
I 

' ; ' 

("NRD") and the transaction would not close. In other words, the issuance of the CUP at the Property 
' I 

2 was a condition precedent for closing on the sale ~f the Property and, if the CUP was denied, I would 
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keep my Property and the $50,000 NRD. 

6. At the November 2, 2016 meeting, we reached the November Agreement, Geraci: (i) 

provided me with $10,000 in cash towards the NRD of $50,000, for which I executed a document to 
' . 

record my receipt thereof (the "Receipt"); (ii) promised to have his attorney, Gina Austin ("Austin"), 

promptly reduce the oral November Agreement to written agreements for execution; and (iii) promised 

to not submit the CUP to the City until he paid me the balance on the NRD. 

7. After Geraci and I met on November 2, 2016, reached the November Agreement, 

executed the Receipt and separated we had a series of email communications that took place that same 

day. Attached hereto as Exhibit 1 is a true and correct copy of all emails between Geraci and I. 
' 

8. _ The day I received a copy of the Receipt from Geraci, I realized it could be misconstrued 

as a final agreement for the Property. Because I wai concerned, and wanted there to be no uncertainty, I 
I 

requested Geraci confirm in writing the Receipt wa~ not a final agreement. Geraci replied and I refer to 

this email from him as the "Confirmation Email." ; 
·f 

9. Thereafter, over the course of almost five months, we exchanged numerous emails, texts 

and calls regarding various issues related to the Critical Zoning Issue, the CUP application and drafts of 

the final written agreements for the Property (included in Exhibit 1 ). However, Geraci continuously 

failed to make actual, substantive progress. Most notably, he failed to provide me the final written 

agreements, pay the balance of the NRD, and t? provide facts regarding the progress being made on the 

Critical Zoning Issue. J 

l 0. Regarding the Critical Zoning Issue, Geraci and exchanged a series of texts. Attached 

hereto as Exhibit 2 is a true and correct copy 'of text messages between Geraci and I from January 6, 

2017 andFebruary7,2017. 1 

i 

11. These text communications made me think, among other things, that Geraci was being 

truthful about working on and making progress on the Critical Zoning Issue (the "Text 
I 

Communications"). 

12. On March 3, 20 I 7, I emailed Geraci regarding a draft agreement that was supposed to 

contain, inter alia, my 10% equity stake in the MO. Geraci did not reply to my email. Geraci did not 
~ 

pick up when I called later. I grew exasperatecl., and later followed-up with Geraci via text wanting to 

confirm that Geraci had received my email and understood my concern - that the Side Agreement did 
' i , 3 

DECLARATION OF DEFENDANT/CROSS COMPLAINANT IN SUPPORT OF MOTION FOR EXPUNGEMENT 
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not provide for my "10% equity position,, in the MO. 

13. On March 6, 2017, Geraci and I spoke regarding revisions required to have the drafts 
{ 

accurately reflect the November Agreement. I communicated my frustration with the delays and Geraci 

again promised to have Austin promptly correct the mistakes in the drafts. During that conversation, I 

let Geraci know that I would be attending a local cannabis event at which Austin was scheduled to be 
I 

the headnote speaker. Geraci later texted me that I could speak with her directly at the event. 

14. I was unable to attend the event that night. However, I had grown suspicious of Geraci 

because of his continuous failure to accurately ~ave.Austin reduce the November Agreement to writing. 

So, I had already set in place a contingency plan. I requested the help of Mr. Joe Hurtado, a financial 
I 

I 

transaction adviser, and asked him to help me locate a new buyer for the Property. I asked him to 

attend the event so that he could tell Austin I would not attend to discuss the revisions to the agreement 

and so he could confirm with her directly that Geraci and I had not executed a final written agreement 

yet. 
I 

15. On March 7, 2017, Geraci sen(me an email. Attached to Geraci's email was a revised 

draft of the Side Agreement in Word format. The embedded metadata to the Word file of the agreement 
I 

. 
states the file was created ••March 3, 2017" and the author of the document is "Gina Austin (the 

"Metadata Evidence"). Attached hereto as Exhibit 3 is a true and correct copy of screen shot of that 

Metadata Evidence. 

16. On March 16, 2017, after having reviewed the revised agreement forwarded by Geraci 

on March 7, 2017, and discovering that it again did not accurately reflect the November Agreement, I 

decided to follow up with the City regarding the Critical Zoning Issue personally. It was at this point 
' 

that I discovered that Geraci had been lying from the very beginning - Geraci had submitted a CUP for 
I ! 

the Property on October 31 2016, before we even reached the November Agreement. Submitted 
I 

herewith with the accompanying Request for Judicial Notice is a copy of a Parcel Information Report 
I 

provided by the City of San Diego, Development Services Department ("City Parcel Report") that 
. ' 

states the zoning of the Property was changed to "C0~2~1" (MO qualifying zone) on January 14, 2016. 

17. On March 21, 2017, because Geraci neither responded to my requests for assurance of 

performance, provide the November Agreement reduced to writing as required per the November 

Agreement, and I had found out that he had lied to me about numerous matters, I terminated the 

contract with Geraci via email. 

18. Because I had already anticipated Geraci's breach from his evasive language and failure 

4 
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to confirm he would honor his end of the bargain, I had already lined up another buyer and I entered 

2 into a written purchase agreement for the sale of the Property to Mr. Martin (the "Martin Sale 
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Agreement"). 

19. The next day, Geraci's counsel, Michael Weinstein ("Weinstein"), emailed me the 

Complaint and the Us pendens filed on my Property. 

20. On January 25, 2018, I attended a hearing before Judge Wohlfeil on a motion to compel 
' 

me to respond to certain discovery requests by Geraci. In my opposition to that motion, I described 

what I believed were the unethical actions by, inter 'alia, Austin and Weinstein. At the beginning of the 

hearing, Judge Wohlfeil told me that he knew them well and that he did not believe they would engage 

in the unethical actions I described in my opposition. 
i 

21. I have no other assets other than my Property. I have borrowed against the sale of the 

Property. If I lose this litigation, even assuming I do not have to pay Geraci's legal fees, the equity I 
' 

would receive does not cover the debt that I owe. I have long ago exhausted all personal and 
I 

professional sources of capital. I am facing daily financial hardship. If I lose this property, I will have 

no means by which to subsist. 

22. I underwent an Independent Psychiatric Assessment (the "IP A") with Dr. Markus 
I 

Ploesser. Attached hereto as Exhibit 4 is a true and correct copy of the IPA. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct, and that this declaration was executed on April 4, 2018 at San Diego, California. 

i1/k irfrroN 

,. 

5 
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-
E-MAILS BETWEEN COTTON AND GERACI 10/24/16 - 03/21/17 

I PAGE#/ NO. DATE TIME FROM TO SUBJECT ATTACHMENT 
RANGE 

1 10/24/16 12:38 pm Geraci Cotton Drawing : Yes 1-2 
A102 Site Plan - 3 

Proposed 
Scheme B.pdf 

2 11/02/16 03:11 pm Geraci Cotton Agreement Yes 4-5 
Cotton & Geraci 6-8 

Contract.pdf 

3 11/02/16 06:55 pm Cotton Geraci Agreement No 9 
09:13 pm Geraci Cotton Agreement 

4 11/14/16 10:26 pm Geraci Cotton Federal Blvd needs sig ASAP Yes 10-11 
Authorization to 12 
view and copy 

Building Records 
from the County of 

San Diego Tax 
Assessor.pdf 

5 02/27/17 08:49 pm Geraci Cotton Federal Blvd Property Yes 13-14 

17-0226 Fed Blvd 15-40 
Comm Purchase v3 

(First Draft).pdf 

6 03/02/17 08:51am Geraci Cotton Statement Yes 41-42 

17-0227 Side 43-48 
Agreement-- .,_ 

unsigned.docx 

7 03/03/17 08:22 am Cotton Geraci Re: Statement Yes 49-50 

lndaGro-GERL 51-52 
Service Contract.doc 

8 03/07/17 12:05 pm Geraci Cotton Contract Review Yes 53-54 

17-0306 Side 55-58 
Agreement 

unsigned.docx 

9 03/16/17 08:23 am Cotton Geraci Re: Contract Review No 59-60 

10 03/17/17 02:15 pm Cotton Geraci Re: Contract Review No 61 

11 03/18/17 01:43 pm Geraci Cotton RE: Contract Review No 62-63 

12 03/19/17 09:02 am Cotton Geraci Re: Contract Review No 64 

13 03/19/17 03:llpm Geraci Cotton RE: Contract Review No 65 

14 03/19/17 06:47 pm Cotton Geraci Re: Contract Review No 66 

15 03/21/17 03:18 pm Cotton Geraci Re: Contract Review No 67 
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Gmail - Drawing 

~ G ··1 1m1 ·ma, 

Drawing 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: larrygeraci.com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Disclaimer: 

Darryl Cotton <indagroda rryl@gmail.com> 

Mon, Oct 24, 2016 at 12:38 PM 

IRS regulations require us to advise you that. unless otheiwise specifically noted, any federal tax advice in this communication 
(including any attachments, enclosures, or other accompanying materials) was not intended or written to be used, and ii cannot be 
used, by any taxpayer for the purpose of avoiding penalties: furthermore, this communication was not intended or written to support 
the promotion or marketing of any of the transactions or matters it addresses. This email is considered a confidential communicaflon 

1: 
https://mail.google.com/mail/u/0/?ui=2&ik=505cbcf73f&jsver-lr-NdqmOTUs.en.&view= ... 
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Gmail - Drawing 

and is intended for the person or firm identified above. If you h~ve received this in error, please contact us at (858)57~1040 and 
return this to us or destroy 1t immediately. If you are in possession of this confidential information, and you are not the intended 
recipient, you are hereby notified that any unauthorized disclosure, copying, distribution or dissemination of the contents hereor is 
strictly prohibited. Please notify the sender of thls facslmile immediately and arrange for the return or destruction of this facsimile and 
all attachments. 

From: darryl@dalbercia.us (mailto:darryl@dalbercia.us] On Behalf Of Darryl Cotton 
Sent: Monday, October 24, 2016 12:37 PM 
To: Larry Geraci <Larry@tfcsd.net> 
Subject: Test Send 

Darryl Cotton, President 

darryl@inda-gro.com 

www.inda-gro.com 

Ph: 877.452.2244 

Cell: 619.954.4447 

Skype: dc.dalbercia 

6176 Federal Blvd. 

San Diego, CA. 92114 

USA 

NOTICE: The lnformation contained In the above message is confidential Information solely for the use of the intended recipient. If 
the reader of thls message is not the intended recipient, the reader is notified that any use, dissemination, dlsbibution or copying of 
this communication is strictly prohibited. If you have rec.eived thls communicatiOn in error, please notify Inda-Gro Immediately by 
telephone at 619.266.4004. 

~ A102 Site Plan - Proposed -Scheme B.pdf 
399K 

2 

https ://mail. google .com/mail/u/0/?ui=2&ik=505cbcf73 f&j sver=lr-N dqmOTU s.en.&view= ... 
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Gmail - Agreement 

rBIGmail 

Agreement 

Larry Geraci <Lany@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858.630.3900 

Circular 230 Disclaimer. 

Darryl Cotton <indagrodarryl@gmail.com> 

Wed, Nov 2, 2016 at 3:11 PM 

IRS regulations require us to advise you that, unless otherwise specifically noted, any federal tax advice in this communication 
(Including any attachments, enclosures, or other accompanying materials) was not intended or written to be used, and ii cannot be 
used, by any taxpayer for the purpose of avoiding penalties; furthermore, lhls communication was not intended or written to support 
the promotion or marketing of any of the transactions or matters It addresses. This email is considered a confidential communication 
and is intended for the person or firm identified above. If you have received this in error, please contact us at (858)576-1040 and 

4 
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Gmail - Agreement 

return this to us or destroy it immediately. If you are In possession of this confidential information, and you are not the intended 
recipient, you are hereby notified that any unauthorized disclosure, copying, distribution or dissemination of the contents hereof is 
strictly prohibited. Please notify the sender of this facsimile Immediately and arrange for the return or destruction of this facsimile and 
all attachments. 

ft!1 Cotton & Geraci Contract.pdf 
71K 
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11/02/2016 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of $800,000.00 
to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has been given tn good faith earnest money to be applied to the sales price 
of $800,000.00 and to remain in effect until license ls approved. Darryl Cotton has agreed to not enter 
Into any other contacts on this property. 

6 
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ACKNOWLEDGMENT 

A notary publlc or other officer completing this 
certificate verifies only the Identity of the Individual 
who signed the document to which this certlflcate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

State of Callfom~ 
County of (l 

. 
bt-e0o 

On NQ1U m~ t d:, oDlto before met 
' 

J£ss, ~ 1-: Ne {J}-{ ll 'Nok<r'\,J fu~ i 
(insert name and title of the officer) ' 

personally appeared V Lar { 
who proved to me on the basis of s tisfactory evidence to be the person(s whose name(s) ls/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(les), and that by his/her/their slgnature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct 

WITNESS my hand and official seal. 

Slgnatun{~ ~ (Seal) 
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Gmail - Re: Agreement 

BG. -·1 ma1 . . 

Re: Agreement 
1 message 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

No no problem at all 

Sent from my iPhone 

Darryl Cotton <indagrodarryl@gmall.com> 

Wed, Nov 2, 2016 at 9:13 PM 

' on Nov 2, 2016, at 6:55 PM, Darryl Cotton <darryl@inda-gro.com> wrote: 

Hi Larry, 

Thank you for meeting today. Since we executed the Purchase Agreement in your office for 
the sale price of the property I just noticed the 10% equity position in the dispensary was not 
language added into that document. I just want to make sure that we're not missing that 
language in any final agreement as it is a factored element in my decision to sell the 
property. I'll be fine if you would simply acknowledge that here in a reply. 

Regards. 

Darryl Cotton, President 

darryl@inda-gro.co1Ti 
www.inda-gro.com 
Ph: 877.452.2244 
Cell: 619.954.4447 
Skype: dc.dalbercla 

6176 Federal Blvd. 
San Diego, CA, 92114 
USA 

NOTICE: Toe Information contained In the above message Is confidential lrtormatlon solely for the use of the 
intended recipient. If the reader of this message Is not the Intended recipient, the reader Is notified that any use, 
dissemination, distribution or copying of this communication Is strictly prohibited. If you have received this 
communication In error, please notify Inda-Gro immediately by telephone at 619.266.4004 • 

.. '. ~.. '~ ~ ·-· ., ·-· -~--- .. 
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Gmail- Federal Blvd need sig 

~ L~• Gmail 

Federal Blvd need sig ASAP 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

Hi Darryl, 

Can you sign and email back to me asap? 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Disclaimer. 

10 

Darryl Cotton <indagrodarryl@gmall.com> 

Mon, Nov 14, 2016 at 10:26 AM 

https://mail.google.com/mail/u/O/?ui=2&ik=505cbct73f&jsver-lr-NdqmOTUs.en.&view= ... 
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Gmail- Federal Blvd need sig !\.P 

IRS regulations require us lo advise you tha~ unless otherwise specifically noted, any federal tax advice in this communication 
(Including any allaehments, enclosures, or other accompanying materials) was not intended or written to be used, and it cannot be 
used, by any taxpayer for the purpose of avoiding penalties: furthermore, this communication was not Intended or written to support 
the promotion or marketing of any of the transadlons or matters it addresses. This email is considered a confidential communication 
and is intended for the person or firm identified above. If you have received this in error, please contact us at (858)576-1040 and 
return this lo us or destroy it immediately. If you are in possession of this confidential information. and you are not the intended 
recipient, you are hereby notified that any unauthorized disclosure, copying, distribution or dissemination of the contents hereof is 
strictly prohibited. Please notify the sender of !his facsimile immediately and arrange for the return or destruction of this facsimile and 
all attachments. 

iAII Authorization to view and copy Building Records from the County of San O .... pdf 
Ila 35K . 
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Authorization to view and copy Building Records from the County of San Diego Tax Assessor 

l, Darryl Cotton, owner of the property located at 6176 Federal Blvd, San Diego, CA (APN 543-020-02-00} 

authorize Abhay Schweitzer, Benjamin Peterson, and/or Carlos Gonzalez ofTECHNE to view and make 

copies of the County of San Diego Tax Assessor Building Records. 

Signature 

Date 

12 
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Gmail - Federal Blvd Property 

Darryl Cotton <lndagrodarryl@gmail.com> 

Federal Blvd Property 

Larry Geraci <Larry@tfcsd.net> Mon, Feb 27, 2017 at 8:49 AM 
To: Darryl Cotton <darryl@inda-gro.com> 

Hi Daryl, 

· Attached is the draft purchase of the property for 400k. The additional 
contract for the 400k should be in today and I will forward it to you as well. 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci.com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Dlsclaimer. 
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Gmail- Federal Blvd Prope~ 

IRS regulations require us to advise you that, unless otherwise specifically noted, any federal tax advice in this communication 
(including any attachments, enclosures, or other accompanying materials) was not intended or written to be used, and it cannot be 
used, by any taxpayer for the purpose of avoiding penalties: furthermore, this communication was not intended or written to support 
the promotion or marketing of any of the transactions or matters ft addresses. This emaH ls considered a confidential communication 
and is intended for the person or firm identified above. If you have received this in error, please contact us at (858)576-1040 and 
return this to us or destroy It Immediately. If you are in possession of this confidential information, and you are not the fntended 
recipient, you are hereby notified that any unauthorized disclosure, copying, dlstribution or dissemination of the contents hereof Is 
strictly prohibited, Please notify the sender of this facslmlle Immediately and arrange for the return or destruction of this facsimile and 
all attachments. 

iffl 17-0226 Fed Blvd Comm Purchase v3 (First Draft).pdf 
347K ' 
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AGREEMENT OF PURCHASE AND SALE OF REAL PROPERTY 

THIS AGREEMENT OF PURCHASE AND SALE OF REAL PROPERTY 
("Agreement'') is made and entered into this _,_ day of _____ ~ 2017, by and between 
DARRYL COTTON, an individual resident of San Diego, CA C'Seller"), and 6176 FEDERAL 
BL VD TRUST dated ____ 2017, or its assignee ("Buyer''). 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, it is mutually covenanted and agreed by Seller and Buyer as 
follows: 

1. DEFINITIONS. For the purposes of this Agreement the following tenns will be 
defined as follows: 

a. "Real Property": That certain real property commonly known as 6176 
Federal Blvd., San Diego, California, as legally described in Exhibit "A" attached hereto and made 
a part hereof. 

b. "Date of Agreement": The latest date of execution of the Seller or the 
Buyer, as indicated on the signature page. 

c. "Purchase Price": The Purchase Price for the Property (defined below) is 
Four Hundred Thousand Dollars ($400,000.00). 

d. "Due Diligence Period": The period that expires at 5:00 p.m., California 
time, on the date the CUP ( defined below) is issued to Buyer or its designated assign. 

e. "Escrow Agent": The Escrow Agent is: [NAME] 

f. "Title Company": The Title Company is: [NAME] 

g. "Title Approval Date": The Title Approval Date shall be twenty (20) days 
following Buyer's receipt of a Preliminary Title Report and all underlying documents. 

h. "Closing", "Closing Date" and "Close of Escrow": These tenns are used 
interchangeably in this Agreement. The closing shall occur on or at 5:00 p.m., California time, on 
the date fifteen (15) days from the date Buyer or its designated assign is approved by the city of San 
Diego for a conditional use pennit to distribute medical marijuana from the Real Property ("CUP''). 
Notwithstanding the foregoing, in no event shall Closing occur later than March l, 2018, unless 
mutually agreed by the parties. 

I 

i. "Notices" will be sent as follows to: 

Buyer: 

! 
:1 

6176 Federal Blvd. Trust 
6176 Federal Blvd. 

6176 ~ederal Blvd. Purcha5e Agreement 
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with a copy to: 

Seller: 

Escrow Agent: 

San Diego, California 92114 
Attn: 
Fax No.: 
Phone No.: 

Austin Legal Group, APC 
3990 Old Town Ave, A-112 
San Diego, CA 921 I 0, 

Darryl Cotton 
Address: 
City, State, Zip 
Attn: 
Fax No.: 
Phone No.: 

[NAME] 
[ADDRESS] 

2. PURCHASE AND SALE. Subject to all of the tenns and conditions of this 
Agreement and for the consideration set forth, upon Closing Seller shall convey to Buyer, and 
Buyer shall purchase from Seller, all of the following: 

a. The Real Property and all of Seller's interest in all buildings, improvements, 
facilities, fixtures and paving thereon or associated therewith (collectively, the "Improvements"), 
together with all easements, hereditaments and appurtenances thereto, subject only to the Pennitted 
Exceptions in accordance with Section 5 .b; 

b. All other right, title and interest of Seller constituting part and parcel of the 
Property (hereinafter defined), including, but not limited to, all lease rights, agreements, easements, 
licenses, pennits, tract maps, subdivision/condominium filings and approvals, air rights, sewer 
agreements, water line agreements, utility agreements, water rights, oil, gas and mineral rights, all 
licenses and pennits related to the Property, and all plans, drawings, engineering studies located 
within, used in connection with, or related to the Property, if any in Seller's possession (collectively, 
the "Intangibles"). (Reference herein to the "Property" shall include the Real Property, 
Improvements, and Intangibles). 

3. PURCHASE PRICE AND PAYMENT; DEPOSIT. The Purchase Price will 
be paid as follows: 

a. Deposit. There shall be no Deposit required. It is acknowledged and agreed 
that Buyer has provided Seller alternative consideration in lieu of the Deposit. 

b. Cash Balance. Buyer shall deposit into Escrow the cash balance of the 
Purchase Price, plus or minus prorations and costs pursuant to Section 15, in the fonn of cash, bank 

2 
6176 Federal Blvd. eurchase Agreement 
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cashier's check or confirmed wire transfer of funds not less than one (!) business day prior to the 
Close of Escrow. 

4. ESCROW. 

a. Execution of Form Escrow Instructions. Seller shall deposit this Agreement 
with Escrow Agent upon full execution of same by Buyer and Seller, at which time escrow (the 
"Escrow") shall be deemed to be opened. Escrow Agent shall thereafter promptly execute the 
original of this Agreement, provide copies thereof to Buyer and Seller. Immediately upon receipt of 
such duly executed copy of this Agreement, Escrow Agent shall also notify Seller and Buyer of the 
opening of Escrow. This Agreement shall act as escrow instructions to Escrow Agent, and Escrow 
Agent shall hereby be authorized and instructed to deliver the documents and monies to be 
deposited into the Escrow pursuant to the terms of this Agreement. Escrow Agent shall prepare the 
Escrow Agent's standard-form escrow agreement (if such a form is required by Escrow Agent), 
which shall, to the extent that the same is consistent with the terms hereof and approved by Seller 
and Buyer and not exculpate Escrow Agent from acts of negligence and/or willful misconduct, inure 
to the benefit of Escrow Agent. Said standard form escrow instructions shall be executed by Buyer 
and Seller and returned to Escrow Agent within three (3) business days from the date same are 
received from Escrow Agent. To the extent that Escrow Agent's standard-form escrow agreement is 
inconsistent with the terms hereof, the terms of this Agreement shall control. Should either party fail 
to return the standard form escrow instructions to Escrow Agent in a timely manner, such failure 
shall not constitute a material breach of this Agreement. 

b. Close of Escrow. Except as provided below, Escrow shall close no later than 
the date provided for in Section I, above. 

c. Failure to Receive CUP. Should Buyer be denied its application for the CUP 
or otherwise abandon its CUP application, it shall have the option to terminate this Agreement by 
written notice to Seller, and the parties shall have no further liability to one another, except for the 
"Buyer's Indemnity" ( as detailed in Section 8 below). 

5. TITLE MATTERS. 

a. Preliminary Title Report/Review of Title. As soon as practicable, but in no 
event later than five (5) business days after the Date of Agreement, Escrow Agent shall have 
delivered or shall cause to be delivered to Buyer a Preliminary Title Report issued by Title 
Company covering the Property (the "Preliminary Title Report''), together with true copies of all 
documents evidencing matters of record shown as exceptions to title thereon. Buyer shall have the 
right to object to any exceptions contained in the Preliminary Title Report and thereby disapprove 
the condition of title by giving written notice to Seller on or before the Title Approval Date as 
defined in Section I. Any such disapproval shall specify with particularity the defects Buyer 
disapproves. Buyer's failure to timely disapprove in writing shall be deemed an approval of all 
exceptions. If Buyer disapproves of any matter affecting title, Seller shall have the option to elect to 
(i) cure or remove any one or more of such exceptions by notifying Buyer within five (5) business 
days from Seller's receipt of Buyer's disapproval, or (ii) terminate this Agreement, in which event 
Buyer shall receive a refund of its Deposit and all accrued interest, and the parties shall have no 

:3 
6176 Federal Blvd. Purchase Agreement 
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further liability to one another, except for the Buyer's Indemnity. Seller's failure to timely notify 
Buyer of its election, as provided above, shall conclusively be deemed to be Seller's election to 
terminate this Agreement. For three (3) business days following Seller's actual or deemed election 
to terminate this Agreement, Buyer shall have the right to waive, in writing, any one or more of 
such title defects that Seller has not elected to cure or remove and thereby rescind Seller's election to 
terminate and close Escrow, taking title to the Property subject to such title exceptions. 

b. Permitted Exceptions. The following exceptions shown on the Preliminary 
Title Report (the "Permitted Exceptions") are approved by Buyer: 

(I) Real property taxes not yet due and payable as of the Closing Date, 
which shall be apportioned as hereinafter provided in Section 15; 

(2) Unpaid installments of assessments not due and payable on or before 
the Closing Date; 

(3) Any matters affecting the Property that are created by, or with the 
written consent of, Buyer; 

( 4) The pre-printed exclusions and exceptions that appear in the Owner's 
Title Policy issued by the Title Company; and 

' (5) Any matter to which Buyer has not delivered a notice of a Title 
Objection in accordance with the terms of Section 5.a hereof. 

Notwithstanding the foregoing or anything else to the contrary, Seller shall 
be obligated, regardless of whether Buyer objects to any such item or exception, to remove or cause 
to be removed on or before Closing, any and all' mortgages, deeds of trust or similar liens securing 
the repayment of money affecting title to the Property, mechanic's liens, materialmen's liens, 
judgment liens, liens for delinquent taxes and/or any other liens or security interests ("Mandatory 
Cure Items''). 

c. Title Policy. The Title Policy shall be an ALTA Standard Owners Policy 
with liability in the amount of the Purchase Price, showing fee title to the Property as vested in 
Buyer, subject only to the Permitted Exceptions. At Buyer's election, the Title Policy to be 
delivered to Buyer shall be an ALTA Extended Owners Policy, provided that the issuance of said 
AL TA Policy does not delay the Close of Escrow. The issuance by Title Company of the standard 
Title Policy in favor of Buyer, insuring fee title to the Property to Buyer in the amount of the 
Purchase Price, subject only to the Permitted Exceptions, shall be conclusive evidence that Seller 
has complied with any obligation, express or implied, to convey good and marketable title to the 
Property to Buyer. ' 

d. Title and Survey Costs. The cost of the standard portion of the premium for 
the Title Policy shall be paid by the Seller. Buyer shall pay for the survey, if necessary, and the 
premium for the ALTA portion of the Title Policy and all endorsements requested by Buyer. 

4 
6176 Federal Blvd. Purchase Agreement 
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6. SELLER'S DELIVERY OF SPECIFIED DOCUMENTS. Seller has provided to 
Buyer those necessary documents and materials respecting the Property identified on Exhibit "B", 
attached hereto and made a part hereof ("Property Information"). The Property Information 
shall include, inter alia, all disclosures from Seller regarding the Property required by California and 
federal law. 

7. DUE DILIGENCE. Buyer shall have through the last day of the Due Diligence 
Period, as defined in Section I, in which to examine, inspect, and investigate the Property 
Information, the Property and any other relating to the Property or its use and or Compliance with 
any applicable zoning ordinances, regulations, licensing or permitting affecting its use or Buyer's 
intention use and, in Buyers sole discretion) and, in Buyer's sole and absolute judgment and 
discretion, to determine whether the Property is acceptable to Buyer in its present condition and to 
obtain all necessary internal approvals. Notwithstanding anything to the contrary in this Agreement, 
Buyer may terminate this Agreement by giving notice of termination (a "Due Diligence 
Termination Notice") to Seller on or before the last day of the Due Diligence Period, in which 
event Buyer shall receive the immediate return of the Deposit and this Agreement shall terminate, 
except that Buyer's Indemnities set forth on Section 8, shall survive such termination. 

8. PHYSICAL INSPECTION: BUYERS INDEMNITIES. 

a. Buyer shall have the right, upon reasonable notice and during regular 
business hours, to physically inspect on a non-intrusive basis, and to the extent Buyer desires, to 
cause one or more representatives of Buyer to physically inspect on a non-intrusive basis, the 
Property without interfering with the occupants or operation of the Property Buyer shall make all 
inspections in good faith and with due diligence. All inspection fees, appraisal fees, engineering 
fees and other expenses of any kind incurred by Buyer relating to the inspection of the Property will 
be solely Buyer's expense. Seller shall cooperate with Buyer in all reasonable respects in making 
such inspections. To the extent that a Phase I environmental assessment acceptable to Seller 
justifies it, Buyer shall have the right to have an independent environmental consultant conduct an 
environmental inspection in excess of a Phase I assessment of the Property. Buyer shall notify 
Seller not less than one ( 1) business day in advance of making any inspections or interviews. In 
making any inspection or interviews hereunder, Buyer will treat, and will cause any representative 
of Buyer to treat, all information obtained by Buyer pursuant to the terms of this Agreement as 
strictly confidential except for such information which Buyer is required to disclose to its 
consultants, attorneys, lenders and transferees. ' 

b. Buyer agrees to keep the Property free and clear of all mechanics' and 
materialmen's liens or other liens arising out of any of its activities or those of its representatives, 
agents or contractors. Buyer shall indemnify, defend (through legal counsel reasonably acceptable 
to Seller), and hold Seller, and the Property, harmless from all damage, loss or liability, including 
without limitation attorneys' fees and costs of court, mechanics' liens or claims, or claims or 
assertions thereof arising out of or in connection with the entry onto, or occupation of the Property 
by Buyer, its agents, employees and contractors and subcontractors. This indemnity shall survive 
the sale of the Property pursuant to the terms of this Agreement or, if such sale is not consummated, 
the termination of this Agreement. After eac~ such inspection or investigation of the Property, 
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Buyer agrees to immediately restore the Property or cause the Property to be restored to its 
condition before each such inspection or investigation look place, at Buyer's sole expense. 

9. COVENANTS OF SELLER. During the period from the Date of Agreement until 
the earlier of termination of the Agreement or the Close of Escrow, Seller agrees to the following: 

a. Seller shall not permit or suffer to exist any new encumbrance, charge or lien 
or allow any easements affecting all or any portion of the Property to be placed or claimed upon the 
Property unless such encumbrance, charge, lien or easement has been approved in writing by Buyer 
or unless such monetary encumbrance, charge or lien will be removed by Seller prior to the Close of 
Escrow. 

b. Seller shall not execute or amend, modify, renew, extend or terminate any 
contract without the prior written consent of Buyer, which consent shall not be unreasonably 
withheld. If Buyer fails to provide Seller with notice of its consent or refusal to consent, Buyer shall 
be deemed to have approved such contract or modification, except that no contract entered into by 
Seller shall be for a period longer than thirty (30) days and shall be terminable by the giving of a 
thirty (30) day notice. 

c. Seller shall notify Buyer of any new matter that it obtains actual knowledge 
of affecting title in any manner, which was not previously disclosed to Buyer by the Title Report. 
Buyer shall notify Seller within five (5) business days of receipt of notice of its acceptance or 
rejection of such new matter. If Buyer rejects such matter, Seller shall notify Buyer within five (5) 
business days whether it will cure such matter. If Seller does not elect to cure such matter within 
such period, Buyer may terminate this Agreement or waive its prior disapproval within three (3) 
business days. 

10. REPRESENTATIONS OF SELLER. 

a. Seller represents and warrants to Buyer that: 

(I) The execution and delivery by Seller of, and Seller's performance 
under, this Agreement are within Seller's powers and have been duly authorized by all requisite 
action. 

(2) This Agreement constitutes the legal, valid and binding obligation of 
Seller, enforceable in accordance with its terms, subject to laws applicable generally to applicable 
bankruptcy, insolvency, reorganization, moratorium or similar laws or equitable principles affecting 
or limiting the right of contracting parties generally. . 

(3) Performance of this Agreement by Seller will not result in a breach 
of, or constitute any default under any agreement or instrument to which Seller is a party, which 
breach or default will adversely affect Seller's ability to perform its obligations under this 
Agreement. 
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(4) To Seller's knowledge, without duty of inquiry, the Property is not 
presently the subject of any condemnation or similar proceeding, and to Seller's knowledge, no such 
condemnation or similar proceeding is currently threatened or pending. 

(5) To Seller's knowledge, there are no management, service, supply or 
maintenance contracts affecting the Property which shall affect the Property on or following the 
Close of Escrow except as set forth in Exhibit "C" attached hereto and made a part hereof. 

(6) Seller is not a "foreign person" within the meaning of Section 1445 
of the Internal Revenue Code of 1986 (i.e., Seller is not a non-resident alien, foreign corporation, 
foreign partnership, foreign trust or foreign estate as those terms are defined in the Code and 
regulations promulgated ). ' 

(7) Seller (a) is not in receivership; (b) has not made any assignment 
related to the Property for the benefit of creditors; (c) has not admitted in writing its inability to pay 
its debts as they mature; (d) has not been adjudicated a bankrupt; (e) has not filed a petition in 
voluntary bankruptcy, a petition or answer seeking reorganization, or an arrangement with creditors 
under the Federal Bankruptcy Law or any other similar law or statute of the United States or any 
state, and (f) does not have any such petition described in Clause (e) hereof filed against Seller. 

(8) Seller has not received written notice, nor to the best of its 
knowledge is it aware, of any actions, suits or proceedings pending or threatened against Seller 
which affect title to the Property, or which would question the validity or enforceability of this 
Agreement or of any action taken by Seller under this Agreement, in any court or before any 
governmental authority, domestic or foreign. ' 

(9) Unless otherwise disclosed herein in Exhibit D, to Seller's knowledge 
without duty of inquiry, there does not exists any conditions or pending or threatening lawsuits 
which would materially affect the Property, including but not limited to, underground storage, tanks, 
soil and ground water. 

(I 0) That Seller has delivered to Buyer all written information, records, 
and studies in Seller's possession concerning hazardous, toxic, or governmentally regulated 
materials that are or have been stored, handled, disposed of, or released on the Property. 

b. If after the expiration of the Due Diligence Period but prior to the Closing, 
Buyer or any of Buyer's partners, members, trustees and any officers, directors, employees, agents, 
representatives and attorneys of Buyer, its partners, members or trustees (the "Buyer's 
Representatives") obtains knowledge that any of the representations or warranties made herein by 
Seller are untrue, inaccurate or incorrect in any material respect, Buyer shall give Seller written 
notice thereof within three (3) business days of obtaining such knowledge (but, in any event, prior to 
the Closing). If at or prior to the Closing, Seller obtains actual knowledge that any of the 
representations or warranties made herein by Seller are untrue, inaccurate or incorrect in any 
material respect, Seller shall give Buyer written notice thereof within three (3) business days of 
obtaining such knowledge (but, in any event, prior to the Closing). In such cases, Buyer, may elect 
either (a) to consummate the transaction, or (b) to terminate this Agreement by written notice given 
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' 
to Seller on the Closing Date, in which event this Agreement shall be terminated, the Property 
Information returned to the Seller and, thereafter, neither party shall have any further rights or 
obligations hereunder except as provided in any section hereof that by its terms expressly provides 
that it survives the termination of this Agreement. 

c. The representations of Seller set forth herein shall survive the Close of 
Escrow for a period of twelve (12) months. 

11. REPRESENTATIONS AND WARRANTIES BY BUYER. 

a. Buyer represents and warrants to Seller that: 

(9) Buyer is duly organized and legally existing, the execution and 
delivery by Buyer of, and Buyer's performance under, this Agreement are within Buyer's 
organizational powers, and Buyer has the authority to execute and deliver this Agreement. 

' ( I 0) This Agreement constitutes the legal, valid and binding obligation of 
Buyer enforceable in accordance with its terms,' subject to laws applicable generally to applicable 
bankruptcy, insolvency, reorganization, moratorium or similar laws or equitable principles affecting 
or limiting the rights of contracting parties generally. 

(11) Performance of this Agreement will not result in any breach of, or 
constitute any default under, any agreement or other instrument to which Buyer is a party, which 
breach or default will adversely affect Buyer's ability to perform its obligations under this 
Agreement. 

(12) Buyer (a) is not in receivership or dissolution, (b) has not made any 
assignment for the benefit of creditors, (c) has not admitted in writing its inability to pay its debts as 
they mature, (d) has not been adjudicated a bankrupt, (e) has not filed a petition in voluntary 
bankruptcy, a petition or answer seeking reorganization, or an arrangement with creditors under the 
federal bankruptcy law, or any other similar law or statute of the United States or any state, or 
(f) does not have any such petition described in (e) filed against Buyer. 

(5) Buyer hereby warrants and agrees that, prior to Closing, Buyer 
shall (i) conduct all examinations, inspections and investigations of each and every aspect of the 
Property, (ii) review all relevant documents and materials concerning the Property, and (iii) ask 
all questions related to the Property, which are or might be necessary, appropriate or desirable to 
enable Buyer to acquire full and complete knowledge concerning the condition and fitness of the 
Property, its suitability for any use and otherwise with respect to the Property. 

12. DAMAGE. Risk of loss up to and including the Closing Date shall be borne by 
Seller. Seller shall immediately notify Buyer in writing of the extent of any damage to the Property. 
In the event of any material damage to or destruction of the Property or any portion thereof, Buyer 
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may, at its option, by notice to Seller given within ten (10) days after Buyer is notified of such 
damage or destruction (and if necessary the Closing Date shall be extended to give Buyer the full 
ten (I 0) day period to make such election): (i) terminate this Agreement and the Earnest Money 
shall be immediately returned to Buyer or (ii) proceed under this Agreement, receive any insurance 
proceeds (including any rent loss insurance applicable to any period on and after the Closing Date) 
due Seller as a result of such damage or destruction and assume responsibility for such repair, and 
Buyer shall receive a credit at Closing for any deductible, uninsured or coinsured amount under said 
insurance policies. If Buyer elects (ii) above, Seller will cooperate with Buyer after the Closing to 
assist Buyer in obtaining the insurance proceeds from Seller's insurers. If the Property is not 
materially damaged, then Buyer shall not have the right to terminate this Agreement, but Seller shall 
at its cost repair the damage before the Closing in a manner reasonably satisfactory to Buyer or if 
repairs cannot be completed before the Closing, credit Buyer at Closing for the reasonable cost to 
complete the repair. "Material damage" and "Materially damaged" means damage reasonably 
exceeding ten percent (10%) of the Purchase Price to repair or that entitles a tenant to terminate its 
Lease. ' 

13. CONDEMNATION. Seller shall immediately notify Buyer of any proceedings in 
eminent domain that are contemplated, threatened or instituted by anybody having the power of 
eminent domain over Property. Within ten (10) days after Buyer receives written notice from Seller 
of proceedings in eminent domain that are contemplated, threatened or instituted by anybody having 
the power of eminent domain, and if necessary the Closing Date shall be extended to give Buyer the 
full ten (10) day period to make such election, Buyer may: (i) terminate this Agreement and the 
Earnest Money shall be immediately returned to Buyer; or (ii) proceed under this Agreement, in 
which event Seller shall, at the Closing, assign to Buyer its entire right, title and interest in and to 
any condemnation award related to the Real Property, and Buyer shall have the sole right during the 
pendency of this Agreement to negotiate and otherwise deal with the condemning authority in 
respect of such matter. Buyer shall not have any right or claim to monies relating to Sellers loss of 
income prior to closing. 

14. CLOSING 

a. Closing Date. The consummation of the transaction contemplated herein 
("Closing") shall occur on or before the Closing Date set forth in Section 1. Closing shall occur 
through Escrow with the Escrow Agent. Unless otherwise stated herein, all funds shall be deposited 
into and held by Escrow Agent. Upon satisfaction or completion of all closing conditions and 
deliveries, the parties shall direct the Escrow Agent to immediately record and deliver the closing 
documents to the appropriate parties and make disbursements according to the closing statement 
executed by Seller and Buyer. The Escrow Agent shall agree in writing with Buyer that (I) 
recordation of the Deed constitutes its representation that it is holding the closing documents, 
closing funds and closing statements and is prepared and irrevocably committed to disburse the 
closing funds in accordance with the closing statements and (2) release of funds to the Seller shall 
irrevocably commit it to issue the Title Policy in accordance with this Agreement. 

b. Seller's Deliveries in Escrow. On or prior to the Closing Date, Seller shall 
deliver in escrow to the Escrow Agent the following: 

' . ' 
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(13) Deed. A Special Warranty Deed mutually satisfactory to the parties, 
executed and acknowledged by Seller, conveying to Buyer good, indefeasible and marketable fee 
simple title to the Property, subject only to the Permitted Exceptions (the "Deed"). 

(14) Assignment of Intangible Property. Such assignments and other 
documents and certificates as Buyer may reasonably require in order to fully and completely 
transfer and assign to Buyer all of Seller's right, title, and interest, in and to the Intangibles, all 
documents and contracts related thereto, Leases, and any other permits, rights applicable to the 
Property, and any other documents and/or materials applicable to the Property, if any. Such 
assignment or similar document shall include an indemnity by Buyer to Seller for all matters 
relating to the assigned rights, and benefits following the Closing Date. 

(3) Assignment and Assumption of Contracts. An assignment and 
assumption of Leases from Seller to Buyer of landlord's interest in the Leases. 

(4) FIRPTA. A non-foreign person affidavit that meets the requirements 
of Section 1445(b)(2) of the Internal Revenue Code, as amended. 

(5) Additional Documents. Any additional documents that may be 
reasonably required for the consummation of the transaction contemplated by this Agreement. 

c. Buyer's Deliveries in Escrow. On or prior to the Closing Date, Buyer shall 
deliver in escrow to the Escrow Agent the following: 

(!) Purchase Price. The Purchase Price, less the Deposits, plus or minus 
applicable prorations, deposited by Buyer with the Escrow Agent in immediate funds wired or 
deposited for credit into the Escrow Agent's escrow account. 

I 

(2) Assumption of Intangible Property. A duly executed assumption of 
the Assignment referred to in Section l 4.b(2). 

i 
(3) Authority. Evidence of existence, organization, and authority of 

Buyer and the authority of the person executing documents on behalf of Buyer reasonably required 
by the Title Company. 

(4) Additional Documents. Any additional documents that may be 
reasonably required for the consummation of the transaction contemplated by this Agreement. 

I 

d. Closing Statements. Seller and Buyer shall each execute and deposit the 
closing statement, such transfer tax declarations and such other instruments as are reasonably 
required by the Title Company or otherwise required to close the Escrow and consummate the 
acquisition of the Property in accordance with the terms hereof. Seller and Buyer hereby designate 
Escrow Agent as the "Reporting Person" for the transaction pursuant to Section 6045(e) of the 
Code and the regulations promulgated thereunder and agree to execute such documentation as is 
reasonably necessary to effectuate such designation. 

10 
6176 Federal Blvd. Purcha~e Agreement 

24 

Case 3:20-cv-00656-TWR-DEB   Document 2-3   Filed 04/03/20   PageID.367   Page 50 of 76



e. 
required hereby. 

Title Policy. The Escrow Agent shall deliver to Buyer the Title Policy 

f. Possession. Seller shall deliver possession of the Property to Buyer at the 
Closing subject to the Permitted Exceptions, and shall deliver to Buyer all keys, security codes and 
other information necessary for Buyer to assume ,possession. 

g. Transfer of Title. The acceptance of transfer of title to the Property by Buyer 
shall be deemed to be full performance and discharge of any and all obligations on the part of Seller 
to be performed pursuant to the provisions of this Agreement, except where such agreements and 
obligations are specifically stated to survive the transfer of title. 

15. 

a. 

b. 

COSTS, EXPENSES AND PRORA TIONS. 

Seller Will Pay. At the Closing, Seller shall be charged the following: 

(1) All premiums for an ALT A Standard Coverage Title Policy; 

(2) One-half of all escrow fees and costs; 

(3) Seller's share of prorations; and 

( 4) One-half of all transfer taxes. 

Buyer Will Pay. At the Closing, Buyer shall pay: 

(1) All document recording charges; 

(2) One-half of all escrow fees and costs; 

(3) Additional charge for an ALTA Extended Coverage Title Policy, and 
the endorsements required by Buyer; 

(4) One-half of all transfer taxes; and 

(5) Buyer's share of prorations. 

c. Prorations. 

(1) Taxes. All non-delinquent real estate taxes and assessments on the 
Property will be prorated as of the Closing Date based on the actual current tax bill. If the Closing 
Date takes place before the real estate taxes are fixed for the tax year in which the Closing Date 
occurs, the apportionment of real estate taxes will be made on the basis of the real estate taxes for 
the immediately preceding tax year applied to the latest assessed valuation. All delinquent taxes and 
all delinquent assessments, if any, on the Property will be paid at the Closing Date from funds 
accruing to Seller. All supplemental taxes billed after the Closing Date for periods prior to the 

11 
6176 Federal Blvd. Purchase Agreement 

25 

Case 3:20-cv-00656-TWR-DEB   Document 2-3   Filed 04/03/20   PageID.368   Page 51 of 76



Closing Date will be paid promptly by Seller. Any tax refunds received by Buyer which are 
allocable to the period prior to Closing will be paid by Buyer to Seller. 

(2) Utilities. Gas, water, electricity, heat, fuel, sewer and other utilities 
and the operating expenses relating to the Property shall be prorated as of the Close of Escrow. If 
the parties hereto are unable to obtain final meter readings as of the Close of Escrow, then such 
expenses shall be estimated as of the Close of Escrow based on the prior operating history of the 
Property. 

16. CLOSING DELIVERIES. 

a. Disbursements And Other Actions by Escrow Agent. At the Closing, 
Escrow Agent will promptly undertake all of the following: 

(I) Funds. Disburse all funds deposited with Escrow Agent by Buyer in 
payment of the Purchase Price for the Property as follows: 

(a) Deliver to Seller the Purchase Price, less the amount of all items, 
costs and prorations chargeable to the account of Seller; and 

(b) Disburse the remaining balance, if any, of the funds deposited by 
Buyer to Buyer, less amounts chargeable to Buyer. 

(2) Recording. Cause the Special Warranty Deed (with documentary 
transfer tax information to be affixed after recording) to be recorded with the San Diego County 
Recorder and obtain conformed copies thereof for distribution to Buyer and Seller. 

(3) Title Policy. Direct the Title Company to issue the Title Policy to 
Buyer. 

(4) Delivery of Documents to Buyer or Seller. Deliver to Buyer the any 
documents (or copies thereof) deposited into escrow by Seller. Deliver to Seller any other 
documents ( or copies thereof) deposited into Escrow by Buyer. 

17. DEFAULTANDREMEDIES 

a. Seller's Default. If Seller fails to comply in any material respect with 
any of the provisions of this Agreement, subject to a right to cure, or breaches any of its 
representations or warranties set forth in this Agreement prior to the Closing, then Buyer may: 

I 

(I) Terminate this Agreement and neither party shall have any further 
rights or obligations hereunder, except for the obligations of the parties which are expressly 
intended to survive such termination; or 

(2) 
obligations hereunder. 

Bring an action against Seller to seek specific performance of Seller's 
' 
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I 

b. Buyer's Default - Liquidated Damages. IF BUYER FAILS TO TIMELY 
COMPLETE THE PURCHASE OF THE PROPERTY AS PROVIDED IN 1HIS AGREEMENT 
DUE TO ITS DEFAULT, SELLER SHALL BE RELEASED FROM ITS OBLIGATION TO 
SELL THE PROPERTY TO BUYER. BUYER AND SELLER HEREBY ACKNOWLEDGE 
AND AGREE THAT IT WOULD BE IMPRACTICAL AND/OR EXTREMELY DIFFICULT TO 
FIX OR ESTABLISH THE ACTUAL DAMAGE SUSTAINED BY SELLER AS A RESULT OF 
SUCH DEF AULT BY BUYER, AND AGREE THAT THE DEPOSITS ARE A REASONABLE 
APPROXIMATION THEREOF. ACCORDINGLY, IN THE EVENT THAT BUYER FAILS TO 
COMPLETE THE PURCHASE OF THE PROPERTY AS PROVIDED IN THIS AGREEMENT 
DUE TO ITS DEFAULT, THE DEPOSIT SHALL CONSTITUTE AND BE DEEMED TO BE 
THE AGREED AND LIQUIDATED DAMAGES OF SELLER, AND SHALL BE SELLER'S 
SOLE AND EXCLUSIVE REMEDY. SELLER AGREES TO WAIVE ALL OTHER 
REMEDIES AGAINST BUYER WHICH SELLER MIGHT OTHER WISE HA VE AT LAW OR 
IN EQUITY BY REASON OF SUCH DEFAULT BY BUYER. THE LIQUIDATED DAMAGES 
ARE NOT INTENDED TO BE A FORFEITURE OR PENALTY, BUT ARE INTENDED TO 
CONSTITUTE LIQUIDATED DAMAGES TO SELLER. 

Seller's Initials Buyer's Initials 

c. Escrow Cancellation Following a Termination Notice. If either party 
terminates this Agreement as permitted under any provision of this Agreement by delivering a 
termination notice to Escrow Agent and the other party, Escrow shall be promptly cancelled and, 
Escrow Agent shall return all documents and funds to the parties who deposited them, less 
applicable Escrow cancellation charges and expenses. Promptly upon presentation by Escrow 
Agent, the parties shall sign such instruction and other instruments as may be necessary to effect the 
foregoing Escrow cancellation. 

d. Other Expenses. If this Agreement is terminated due to the default of a 
party, then the defaulting party shall pay any fees due to the Escrow Agent for holding the Deposits 
and any fees due to the Title Company in connection with issuance of the Preliminary Title report 
and other title matters (together, "Escrow Cancellation Charges"). If Escrow fails to close for any 
reason, other than a default under this Agreement, Buyer and Seller shall each pay one-half(½) of 
any Escrow Cancellation Charges. 

18. MISCELLANEOUS. 

a. Entire Agreement. This Agreement, together with the Exhibits and 
schedules hereto, contains all representations, warranties and covenants made by Buyer and Seller 
and constitutes the entire understanding between the parties hereto with respect to the subject matter 
hereof. Any prior correspondence, memoranda or agreements are replaced in total by this 
Agreement together with the Exhibits and schedules hereto. 

b. Time. Time is of the essence in the performance of each of the parties' 
respective obligations contained herein. 
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c. Attorneys' Fees. In the event of any action or proceeding brought by either 
party against the other under this Agreement, the prevailing party shall be entitled to recover all 
costs and expenses including its attorneys' fees in such action or proceeding in such amount as the 
court may adjudge reasonable. The prevailing party shall be determined by the court based upon an 
assessment of which party's major arguments made or positions taken in the proceedings could 
fairly be said to have prevailed over the other party's major arguments or positions on major 
disputed issues in the court's decision. If the party which shall have commenced or instituted the 
action, suit or proceeding shall dismiss or discontinue it without the concurrence of the other party, 
such other party shall be deemed the prevailing party. 

d. Assignment. Buyer's rights and obligations hereunder shall be assignable 
without the prior consent of Seller. 

e. Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of California. 

f. Confidentiality and Return of Documents. Buyer and Seller shall each 
maintain as confidential any and all material obtained about the other or, in the case of Buyer, about 
the Property or its operations, this Agreement or the transactions contemplated hereby, and shall not 
disclose such information to any third party. Except as may be required by law, Buyer will not 
divulge any such information to other persons or entities including, without limitation, appraisers, 
real estate brokers, or competitors of Seller. Notwithstanding the foregoing, Buyer shall have the 
right to disclose information with respect to the Property to its officers, directors, employees, 
attorneys, accountants, environmental auditors, engineers, potential lenders, and permitted assignees 
under this Agreement and other consultants to the extent necessary for Buyer to evaluate its 
acquisition of the Property provided that all such persons are told that such information is 
confidential and agree (in writing for any third party engineers, environmental auditors or other 
consultants) to keep such information confidential. If Buyer acquires the Property from Seller, 
either party shall have the right, subsequent to the Closing of such acquisition, to publicize the 
transaction (other than the parties to or the specific economics of the transaction) in whatever 
manner it deems appropriate; provided that any press release or other public disclosure regarding 
this Agreement or the transactions contemplated herein, and the wording of same, must be approved 
in advance by both parties, which approval shall not be unreasonably withheld. The provisions of 
this section shall survive the Closing or any termination of this Agreement. In the event the 
transaction contemplated by this Agreement does not close as provided herein, upon the request of 
Seller, Buyer shall promptly return to Seller all Property Information and all other documents, 
reports and records obtained by Buyer in connection with the investigation of the Property. 

g. Interpretation of Agreement. The article, section and other headings of this 
Agreement are for convenience of reference only and shall not be construed to affect the meaning of 
any provision contained herein. Where the context so requires, the use of the singular shall include 
the plural and vice versa and the use of the masculine shall include the feminine and the neuter. The 
term "person" shall include any individual, partnership, joint venture, corporation, trust, 
unincorporated association, any other entity and any government or any department or agency 
thereof, whether acting in an individual, fiduciary or other capacity. 
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h. Amendments. This Agreement may be amended or modified only by a 
written instrument signed by Buyer and Seller. 

i. Drafts Not an Offer to Enter Into a Legally Binding Contract. The parties 
hereto agree that the submission of a draft of this Agreement by one party to another is not intended 
by either party to be an offer to enter into a legally binding contract with respect to the purchase and 
sale of the Property. The parties shall be legally bound with respect to the purchase and sale of the 
Property pursuant to the terms of this Agreement only if and when both Seller and Buyer have fully 
executed and delivered to each other a counterpart of this Agreement ( or a copy by facsimile 
transmission). · 

j. No Partnership. The relationship of the parties hereto is solely that of Seller 
and Buyer with respect to the Property and no joint venture or other partnership exists between the 
parties hereto. Neither party has any fiduciary relationship hereunder to the other. 

k. No Third Party Beneficiary. The provisions of this Agreement are not 
intended to benefit any third parties. 

I. Survival. Except as expressly set forth to the contrary herein, no 
representations, warranties, covenants or agreements of Seller contained herein shall survive the 
Closing. ' 

m. Invalidity and Waiver. If any portion of this Agreement is held invalid or 
inoperative, then so far as is reasonable and possible the remainder of this Agreement shall be 
deemed valid and operative, and effect shall be given to the intent manifested by the portion held 
invalid or inoperative. The failure by either party to enforce against the other any term or provision 
of this Agreement shall be deemed not to be a waiver of such party's right to enforce against the 
other party the same or any other such term or provision, unless made in writing. 

n. Notices. All notices required or permitted hereunder shall be in writing and 
shall be served on the parties at the addresses set forth in Section 1. Any such notices shall be either 
(a) sent by overnight delivery using a nationally recognized overnight courier, in which case notice 
shall be deemed delivered one business day after deposit with such courier, (b) sent by telefax or 
electronic mail, in which case notice shall be deemed delivered upon confirmation of delivery if 
sent prior to 5:00 p.m. on a business day (otherwise, the next business day), or (c) sent by personal 
delivery, in which case notice shall be deemed delivered upon receipt. A party's address may be 
changed by written notice to the other party; provided, however, that no notice of a change of 
address shall be effective until actual receipt of such notice. Copies of notices are for informational 
purposes only, and a failure to give or receive copies of any notice shall not be deemed a failure to 
give notice. Notices given by counsel to the Buyer shall be deemed given by Buyer and notices 
given by counsel to the Seller shall be deemed given by Seller. 

o. Calculation of Time Periods. Unless otherwise specified, in computing any 
period of time described herein, the day of the act or event after which the designated period of time 
begins to run is not to be included and the last day of the period so computed is to be included, 
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unless such last day is a Saturday, Sunday or legal holiday, in which event the period shall run until 
the end of the next day which is neither a Saturday, Sunday, or legal holiday. The last day of any 
period oftime described herein shall be deemed to end at 5:00 p.m. California time. 

p. Brokers. The parties represent and warrant to each other that no broker or 
finder was instrumental in arranging or bringing about this transaction. 

q. Procedure for Indemnity. The following provisions govern actions for 
indemnity under this Agreement. Promptly after receipt by an indemnitee of notice of any claim, 
such indemnitee will, if a claim in respect thereof is to be made against the indemnitor, deliver to 
the indemnitor written notice thereof and the indemnitor shall have the right to participate in, and, if 
the indemnitor agrees in writing that it will be responsible for any costs, expenses, judgments, 
damages and losses incurred by the indemnitee with respect to such claim, to assume the defense 
thereof with counsel mutually satisfactory to the parties; provided, however, that an indemnitee 
shall have the right to retain its own counsel, with the fees and expenses to be paid by the 
indemnitor, if the indemnitee reasonably believes that representation of such indemnitee by the 
counsel retained by the indemnitor would be inappropriate due to actual or potential differing 
interests between such indemnitee and any other party represented by such counsel in such 
proceeding. The failure to deliver written notice to the indemnitor within a reasonable time of 
notice of any such claim shall relieve such indemnitor of any liability to the indemnitee under this 
indemnity only if and to the extent that such failure is prejudicial to its ability to defend such action, 
and the omission so to deliver written notice to the indemnitor will not relieve it of any liability that 
it may have to any indemnitee other than under this indemnity. If an indemnitee settles a claim 
without the prior written consent of the indemnitor, then the indemnitor shall be released from 
liability with respect to such claim unless the indemnitor has unreasonably withheld or delayed such 
consent. 

r. Further Assurances. In addition to the acts and deeds recited herein and 
contemplated to be performed, executed and/or delivered by the parties hereto at Closing, Buyer and 
Seller each agree to perform, execute and deliver, but without any obligation to incur any additional 
liability or expense, on or after the Closing any further deliveries and assurances as may be 
reasonably necessary to consummate the transactions contemplated hereby. 

s. Execution in Counterparts. This Agreement may be executed in any number 
of counterparts, each of which shall be deemed to be an original, and all of such counterparts shall 
constitute one Agreement. To facilitate execution of this Agreement, the parties may execute and 
exchange by telephone facsimile counterparts of the signature pages. 

t. Section 1031 Exchange. Either party may consummate the purchase or sale 
(as applicable) of the Property as part of a so-called like kind exchange (an "Exchange") pursuant 
to Section 1031 of the Internal Revenue Code of 1986, as amended (the "Code"), provided that: (a) 
the Closing shall not be delayed or affected by reason of the Exchange nor shall the consummation 
or accomplishment of an Exchange be a condition precedent or condition subsequent to the 
exchanging party's obligations under this Agreement; (b) the exchanging party shall effect its 
Exchange through an assignment of this Agreement, or its rights under this Agreement, to a 
qualified intermediary ( c) neither party shall be required to take an assignment of the purchase 
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agreement for relinquished or replacement property or be required to acquire or hold title to any real 
property for purposes of consummating an Exchange desired by the other party; and ( d) the 
exchanging party shall pay any additional costs that would not otherwise have been incurred by the 
non-exchanging party had the exchanging party not consummated the transaction through an 
Exchange. Neither party shall by this Agreement or, acquiescence to an Exchange desired by the 
other party, have its rights under this Agreement affected or diminished in any manner or be 
responsible for compliance with or be deemed to have warranted to the exchanging party that its 
Exchange in fact complies with Section I 031 of the Code. 

u. Incorporation of Recitals/Exhibits. All recitals set forth herein above and 
the exhibits attached hereto and referred to herein are incorporated in this Agreement as though 
fully set forth herein. ' 

v. Partial Invalidity. If any provision of this Agreement is held by a court 
of competent jurisdiction to be invalid or unenforceable, the remainder of the Agreement shall 
continue in full force and effect and shall in no way be impaired or invalidated, and the parties 
agree to substitute for the invalid or unenforceable provision a valid and enforceable provision 
that most closely approximates the intent and economic effect of the invalid or unenforceable 
provision. 

w. Waiver of Covenants, Conditions or Remedies. The waiver by one party 
of the performance of any covenant, condition or promise, or of the time for performing any act, 
under this Agreement shall not invalidate this Agreement nor shall it be considered a waiver by 
such party of any other covenant, condition or promise, or of the time for performing any other 
act required, under this Agreement. The exercise of any remedy provided in this Agreement 
shall not be a waiver of any consistent remedy provided by law, and the provisions of this 
Agreement for any remedy shall not exclude any other consistent remedies unless they are 
expressly excluded. 

x. Legal Advice. Each party has received independently legal advice from 
its attorneys with respect to the advisability of executing this Agreement and the meaning of the 
provisions hereof. The provisions of this Agreement shall be construed as to the fair meaning and 
not for or against any party based upon any attribution of such party as the sole source of the 
language in question. 

y. Memorandum of Agreement. Buyer and Seller shall execute and notarize 
the Memorandum of Agreement included herewith as Exhibit E, which Buyer may record with 
the county of San Diego, in its sole discretion. : 

SIGNATURE PAGE FOLLOWS 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective the 
day and year first set forth above. 

BUYER: SELLER: 

6176 FEDERAL BL VD TRUST DARRYL COITON. 

By: 

Printed: -----------
Its: Trustee 

I 

Escrow Agent has executed this Agreement in order to confirm that the Escrow Agent has 
received and shall hold the Deposit and the interest earned thereon, in escrow, and shall disburse the 
Deposit, and the interest earned thereon, pursuant to the provisions of this Agreement. 

Date: 2017 ____ _, 

By: 

Escrow Officer 
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EXHIBIT "A" 

LEGAL DESCRIPTION OF REAL PROPERTY 
(to be provided by the Title Company) 
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EXHIBIT "B" 

PROPERTY INFORMATION 
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EXIIlBIT"C" 
I 

SERVICE CONTRACTS 
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EXHIBIT "D" 

THREATENED OR PENDING LAWSUITS 
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EXHIBIT "E" 

MEMORANDUM OF AGREEMENT 

= 
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Gmail - Statement 

liWil G · "I um1 ma, 

Statement 
1 message 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Disclaimer: 

Darryl Cotton <indagrodarryl@gmail.com> 

Thu, Mar 2, 2017 at 8:51 AM 

I 

IRS regulations require us to advise you that, unless otherwise specifically noted, any federal tax advice in this communication 

(Including any attachments, enclosures, or other accompanying materials) was not intended or written to be used, and it cannot be 

used, by any taxpayer for the purpose of avoiding penalties: furthermore, this communication was not intended or written to support 

the promotion or marketing of any of the transactions or matters ii addresses. This email is considered a confidential communication 
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Gmail • Statement 

i 
I 

and is intended for the person or firm identified above. If you have received this in error, please contact us at (858)576-1040 and 
return this to us or destroy it immediately. If you are in possession of this confidential information, and you are not the fntended 
recipient, you are hereby notified that any unauthorized disclosure, copying. distribution or dissemination of the contents hereof is 
strictly prohibited. Please notify the sender of this facsimile immediately and arrange for the return or destruction of this facsimile and 
all attachments. 

ii 17..0227 Side Agreement unslgned.docx 
35K 
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SIDE AGREEMENT 

Dated as of March_, 2017 

By and Among 

DARRYL COTTON 

and 

6176 FEDERAL BL VD TRUST 

This Side Agreement ("Side Agreement") is made as of the_ day of ___ _ 

2017, by and between Darryl Cotton C'Sellerst) and 6176 Federal Blvd Trust ("Buyer"), a 
California trust. Buyer and Seller are sometimes referred to herein as a "Party" or collectively as 

the "Parties." 

RECITALS 

WHEREAS, the Seller and Buyer desire to enter into a Purchase Agreement (the "Purchase 
Agreement"), dated of even date herewith, pursuant to which the Seller shall sell to Buyer, and 
Buyer shall purchase from the Se1ler, the property located at 6176 Federal Blvd., San Diego, 
California 92114 (the "Property"); and 

WHEREAS, the purchase price for the Property is Four Hundred Thousand Dol1ars ($400,000); 
and · 

WHEREAS, a condition to the Purchase Agreement is that Buyer and Seller enter into this Side 
Agreement that addresses the terms under which Seller shall move his existing business located 
on the Property. 

NOW TIIEREFORE, in consideration of the mutual promises and covenants set forth below, the 
parties hereto agree as follows: : 

ARTICLE I 

1. Terms of the Side Agreement 

l. l. Buyer shall pay Four Hundred Thousand Dollars ($400,000) to cover Seller's 
expenses related to moving and re-establishing his business ("Payment Price"). 

1.2. The Payment Price is contingent on close of escrow pursuant to the Purchase 
Agreement. 
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ARTICLE II 

2. Closing Conditions 

2.1. Within ten (10) business days from the close of escrow on the Property, Buyer 
shall pay the Payment Price by wire transfer to an account provided by the Seller (see section 
2.3); and 

2.2. A condition precedent to the payment of the Payment Price is receipt by the Buyer 
of Seller's written representation that Seller has relocated his business and vacated the Property; 
and ' 

' 2.3. If escrow does not close on the Property, the Side Agreement sha11 terminate in 
accordance with the terms of the Purchase Agreement and no payment is due or owing from 
Buyer to Seller. 

ARTICLE ill 

3. General Provisions 

3.1. This Side Agreement, together with the Purchase Agreement and any Exhibits and 
schedules hereto, contain all representations, warranties and covenants made by Buyer and Seller 
and constitutes the entire understanding between the parties hereto with respect to the subject matter 
hereof. Any prior correspondence, memoranda or agreements, in relation to this Side Agreement 
are replaced in total by this Side Agreement together with the Purchase Agreement, Exhibits and 
schedules hereto. 

3 .2. Time. Time is of the essence in the performance of each of the parties' respective 
obligations contained herein. 

3.3. Wire Instructions. Buyer shall transmit Payment Price via wire transfer to the 
following account: ----------" with the routing number or swift code of: ____ ____,, 
located at the following bank and address: ____ · _____________ _ 

3.4. Attorneys' Fees. In the event of any action or proceeding brought by either party 
against the other under this Side Agreement, the prevailing party shall be entitled to recover all costs 
and expenses including its attorneys' fees in such action or proceeding in such amount as the court 
may adjudge reasonable. The prevailing party shall be determined by the court based upon art 

assessment of which party's major arguments made or positions taken in the proceedings could 
fairly be said to have prevailed over the other party's major arguments or positions on major 
disputed issues in the court's decision. If the party which shall have commenced or instituted the 
action, suit or proceeding shall dismiss or discontinue it without the concurrence of the other party, 
such other party shall be deemed the prevailing party.· 

3.5. Assignment. Buyer's rights and obligations hereunder shall be assignable without 
the prior consent of Seller. 

2 
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3.6. Governing Law. This Side Agreement shall be governed by and construed in 
accordance with the laws of the State of California. 

3. 7. Contidenti ality and Return of Documents. Buyer and Seller shall each maintain as 
confidential any and all material obtained about the other or, in the case of Buyer, about the 
Property or its operations, this Side Agreement or the transactions contemplated hereby, and shall 
not disclose such infonnation to any third party. Except as may be required by law, Buyer shall not 
divulge any such infonnation to other persons or entities including, without limitation, appraisers, 
real estate brokers, or competitors of Seller. Notwithstanding the foregoing, Buyer shall have the 
right to disclose infonnation with respect to the Property to its officers, directors, employees, 
attorneys, accountants, environmental auditors, engineers, potential lenders, and pennitted assignees 
under this Side Agreement and other consultants to the extent necessary for Buyer to evaluate its 
acquisition of the Property provided that all such persons are told that such infonnation is 
confidential and agree (in writing for any third party engineers, environmental auditors or other 
consultants) to keep such infonnation confidential. If Buyer acquires the Property from Seller, 
either party shall have the right, subsequent to the Closing of such acquisition, to publicize the 
transaction (other than the parties to or the specific economics of the transaction) in whatever 
manner it deems appropriate; provided that any press release or other public disclosure regarding 
this Side Agreement or the transactions contemplated herein, and the wording of same, must be 
approved in advance by both parties, which approval shall not be unreasonably withheld. The 
provisions of this section shall survive the Closing or any tennination of this Side Agreement. In 
the event the transaction contemplated by this Side Agreement does not close as provided herein, 
upon the request of Seller, Buyer shall promptly return to Seller all Property lnfonnation and all 
other documents, reports and records obtained by Buyer in connection with the investigation of the 
Property. 

· 3.8. Inter_pretation of Side Agreement. The article, section and other headings of this 
Side Agreement are for convenience of reference only and shall not be construed to affect the 
meaning of any provision contained herein. Where the context so requires, the use of the singular 
shall include the plural and vice versa and the use of the masculine shall include the feminine and 
the neuter. The tenn "person" shall include any individual, partnership, joint venture, corporation, 
trust, unincorporated association, any other entity and any government or any department or agency 
thereof, whether acting in an individual, fiduciary or other capacity. 

3.9. Amendments. This Side Agreement may be amended or modified only by a written 
instrument signed by Buyer and Seller. 

3.10. Drafts Not an Offer to Enter Into a Legally Binding Contract. The parties hereto 
agree that the submission of a draft of this Side Agreement by one party to another is not intended 
by either party to be an offer to enter into a legally binding contract with respect to the purchase and 
sale of the Property. The parties shall be legally bound with respect to the purchase and sale of the 
Property pursuant to the tenns of this Side Agreement only if and when both Seller and Buyer have 
fully executed and delivered to each other a counterpart of this Side Agreement (or a copy by 
facsimile transmission). · 
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3.11. No Partnership. The relationship of the parties hereto is solely that of Seller and 
Buyer with respect to the Property and no joint venture or other partnership exists between the 
parties hereto. Neither party has any fiduciary relationship hereunder to the other. 

3.12. No Third Party Beneficiary. The provisions of this Side Agreement are not intended 
to benefit any third parties. 

3.13. Invalidity and Waiver. If any portion of this Side Agreement is held invalid or 
inoperative, then so far as is reasonable and possible the remainder of this Side Agreement shall be 
deemed valid and operative, and effect shall be given to the intent manifested by the portion held 
invalid or inoperative. The failure by either party to enforce against the other any term or provision 
of this Side Agreement shall be deemed not to be a waiver of such party's right to enforce against 
the other party the same or any other such term or provision, unless made in writing. 

3.14. Notices. All notices required or permitted hereunder shall be in writing and shall be 
served on the parties at the following addresses: 

IF TO BUYER: 

6176 Federal Blvd. Trust 
6176 Federal Blvd. 
San Diego, California 92114 
Attn: 
Fax No.: 
Phone No.: 

with a copy to: 

Austin Legal Group, APC 
3990 Old Town Ave, A-112 
San Diego, CA 921 10 

IF TO SELLER: 

Darryl Cotton 
Address: 
City, State, Zip: 
Attn: 
Fax No.: 
Phone No.: 

Any such notices shall be either (a) sent by overnight delivery using a nationally recognized 
overnight courier, in which case notice shall be deemed delivered one business day after deposit 
with such courier, (b) sent by telefax or electronic mail, in which case notice shall be deemed 
delivered upon confirmation of delivery if sent prior to 5:00 p.m. on a business day (otherwise, the 
next business day), or (c) sent by personal delivery, in which case notice shall be deemed delivered 
upon receipt. A party's address may be changed by written notice to the other party; provided, 
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however, that no notice of a change of address shall be effective until actual receipt of such notice. 
Copies of notices are for infonnational purposes only, and a failure to give or receive copies of any 
notice shall not be deemed a failure to give notice. Notices given by counsel to the Buyer shall be 
deemed given by Buyer and notices given by cou.nsel to the Seller shall be deemed given by Seller. 

3.15. Calculation of Time Periods. Unless otherwise specified, in computing any period 
of time described herein, the day of the act or event after which the designated period of time begins 
to run is not to be included and the last day of the period so computed is to be included, unless such 
last day is a Saturday, Sunday or legal holiday, in which event the period shall run until the end of 
the next day which is neither a Saturday, Sunday, or legal holiday. The last day of any period of 
time described herein shall be deemed to end at 5:00 p.m. California time. 

3.16. Brokers. The parties represent and warrant to each other that no broker or finder 
was instrumental in arranging or bringing about this transaction. 

3.17. Further Assurances. In addition to the acts and deeds recited herein and 
contemplated to be perfonned, executed and/or delivered by the parties hereto at Closing, Buyer and 
Seller each agree to perfonn, execute and deliver, but without any obligation to incur any additional 
liability or expense, on or after the Closing any further deliveries and assurances as may be 
reasonably necessary to consummate the transactions contemplated hereby. 

3.18. Execution in Counterparts. This Side Agreement may be executed in any number of 
counterparts, each of which shall be deemed to be an original, and all of such counterparts shall 
constitute one Side Agreement. To facilitate execution of this Side Agreement, the parties may 
execute and exchange by telephone facsimile counterparts of the signature pages. 

3.19. Incorporation of Recitals/Exhibits. All recitals set forth herein above and the 
exhibits attached hereto and referred to herein are incorporated in this Side Agreement as though 
fully set forth herein. 

3.20. Waiver of Covenants, Conditions or Remedies. The waiver by one party of the 
perfonnance of any covenant, condition or promise, or of the time for perfonning any act, under 
this Side Agreement shall not invalidate this Side Agreement nor shall it be considered a waiver 
by such party of any other covenant, condition or promise, or of the time for perfonning any 
other act required, under this Side Agreement. The exercise of any remedy provided in this Side 
Agreement shall not be a waiver of any consistent remedy provided by law, and the provisions of 
this Side Agreement for any remedy shall not exclude any other consistent remedies unless they 
are expressly excluded. 

3.21. Legal Advice. Each party has independently received legal advice from its 
attorneys with respect to the advisability of executing this Side Agreement and the meaning of 
the provisions hereof. The provisions of this Side Agreement shall be construed as to the fair 
meaning and not for or against any party based upon any attribution of such party as the sole 
source of the language in question. 
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IN WITNESS WHEREOF, the parties hereto have executed this Side Agreement, in 
duplicate originals, by their respective officers hereunto duly authorized, the day and year herein 
written. 

BUYER: SELLER: 

6176 FEDERAL BL VD. TRUST DARRYL COTTON: 

By: ________ _ 

Printed: ----------
Its: Trustee 
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Gmail - Re: Statement 

~Gmail 

Re: Statement 

Darryl Cotton <indagrodarryt@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Larry, 

Darryl Cotton <lndagrodarryl@gmail.com> 

Fri, Mar 3, 2017 at 8:22 AM 

I read the Side Agreement in your attachment and t see that no reference is made ta the 10% equity 
position as per my lnda-Gro GERL Service Agreement (see attached) in the new store. In fact para 3.11 
looks to avoid our agreement completely. It looks like counsel did not get a copy of that document. Can 
you explain? 

On Thu, Mar 2, 2017 at 8:51 AM, Larry Geraci <Larry@tfcsd.net> wrote: 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 
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Grnail - Re: Statement 

Circular 230 Disdalmer. 

IRS regulations require us to advise you that, unless otheiwise specifically noted, any federal tax advice in this communication 
(Including any attachments, enclosures, or other accompanying materials) was not Intended or written to be used, and it cannot be 
used, by any taxpayer for the purpose of avoiding penallles; furthermore, this communication was not intended or written to support 
the promotion or marketing of any of the transactions or matters it addresses. This email is considered a confidential 
communication and is Intended for the person or firm Jdenllfled above. If you have received this in error, please contact us at (858) 
576-1040 and return this to us or destroy it immediately. If you are In possession of this confidential information, and you are not 
lhe intended recipient, you are hereby notified that any unauthorized disdosure, copying, distribution or dissemination of Ute 
contents hereof is strictly prohibited. Please notify the sender of this facsimile immediately and arrange for the return or destruction 
of this facsimile and all altachment,. 

)m lndaGro-GERL Service Contract.doc 
691K 
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Customer: 

SERVICES AGREEMENT CONTRACT 

GERL Investments 
5402 Ruffin Road, Ste. 200 
San Diego, CA 92103 

Attn: Mr. Larry Geraci 
Ph: 858.956.4040 
E-mail: Larry@TFCSD.net 

Mr. Geraci; 

Date: 09/24/16 

Pursuant to our conversations I have developed this document to act as the Contract between us that will 

serve to define our relationship, services, and fee's for the development of 6176 Federal Boulevard San 

Diego, CA. 92114 (hereinafter referred to as the property) as a new dispensary to be owned and managed 

by your company, GERL Investments. 

1) The property is currently owned by me, Darryl Cotton (Cotton-Seller) and occupied by my company, 

lnda-Gro Induction Lighting Company (lnda-Gro-Tenant). Under separate Contract Cotton has agreed 

to sell the property to GERL Investments (GERL-Buyer) for $400,000.00 and a 10% equity position in 

the new licensed cannabis dispensary business being developed at the property by GERL. 

2) Upon completion and transfer of property ownership Cotton will immediately cease being the landlord to 

lnda-Gro and lnda-Gro will become the tenant of GERL. 

3) GERL plans to tear down the existing structure(s) and build a new structure for a commercial 

dispensary. Under this Agreement GERL will allow lnda-Gro to remain in the property at no charge 

until such time that the plan check with the City of San Diego has been approved and permits have 

been issued. This process is expected to take 6-9 months. At the time GERL notices lnda-Gro that the 

permits have been issued lnda-Gro will have 30 days to vacate the property. lnda-Gro agrees to 

cooperate with GERL architects to access the property during the design phase of this work. 

4) lnda-Gro is agreeing to vacate the property in consideration for a relocation fee of $400,000.00 of which 

payment would be made in two parts. Upon execution of this Contract GERL agrees to pay lnda-Gro 

$200,000. Upon issuance of the permits and the 30 day notice to vacate the balance, $200,000.00 

would become payable and due. 

5) lnda-Gro currently operates what we refer to as a 151 Farm. This is a teaching and touring farm that 

demonstrates urban farming technologies which utilize our lighting systems, controls and water savings 

strategies utilizing Aquaponics systems. Since it is in the interest of all parties; lnda-Gro, Cotton and 

lnda-Gro 
6176 Federal Blvd., San Diego, CA 92114-1401 

Toll Free: 877.452.2244 Local: 619.266.4004 51 
www.lnda-gro.com 
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GERL to identify ongoing investment opportunities with both cannabis and non-cannabis related 

ventures lnda-Gro and Cotton agree to use the current property to highlight the benefits of what having 

a licensed dispensary is to the community and once relocated lnda-Gro/Cotton would agree to continue 

to promote the new dispensary as an example of seed to sale retail distribution as well as identify other 

investment opportunities that develop from interested parties having toured our facilities and wishing to 

establish similar operations. 

6) GERL may wish to have interested parties tour the current and new property for lnda-Gro 151 Farms. 

This too is acceptable and under this Agreement would be a mutual collaboration and strategic alliance 

in terms of the farming and cultivation aspects provided by lnda-Gro and the Site Acquisition, 

Design/Build Construction and Retail Cannabis Services provided by GERL for those future contracts. 

TOTAL PRICE: Four Hundred Thousand and 00/100 {$ 400.000.00\ 

I/we accept the Service Agreement Contract as detailed and do hereby agree to the Terms as set forth herein: 

Sign: _____________ Print Name: ___________ Date: ____ _ 

Darryl Cotton, President 

Sign: _____________ Print Name: ___________ Date: ___ _ 

Larry Geraci 

lnda-Gro 
6176 Federal Blvd., San Diego, CA 92114-1401 

Toll Free: 877.452.2244 I ~ecol: 619.266.4004 52 
www.inda-gro.com 
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Gmail - Contract Review 

l1C4 G ·1 ~ ma, 
Contract Review 

Larry Geraci <Lany@tfcsd.net> 
To: Oanyl Cotton <darryl@inda•gro.com> 

Hi Daryl1 

Darryl Cotton <indagrodarryl@gmail.com> 

Tue, Mar 7, 2017 at 12:05 PM 

I have not reviewed this yet but wanted you to look at it and give me your 
thoughts. Talking to Matt, the 1 Ok a month might be difficult to hit until the 
sixth month .... can we do 5k, and on the seventh month start 1 Ok? 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 
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Gmail - Contract Review 

Circular 230 Disclaimer: 

IRS regulations require us to advise you that. unless otherwise specifically noted, any federal tax advice in this communication 

(induding any attachments, endosures, or other accompanying materials) was not intended or written to be used, and it cannot be 
used, by any taxpayer for the purpose of avoiding penalties; furthermore, this communication was not intended or written to support 

the promotion or marketing of any of the transactions or matters it addresses. This email is considered a confidential communication 
and is intended for the person or firm identified above. If you have received this in error, please contact us at (858)576-1040 and 

return this to us or destroy it immediately. If you are in possession of this confidential information, and you are not the intended 
recipient, you are hereby notified that any unauthorized disclosure, copying, distribution or dissemination of the contents hereof is 

strictly prohibited. Please notify the sender of this facsimile immediately and arrange for the return or destruction of this facsimile and 
all attachments. 

itml 17-0306 Side Agreement unsigned v2.docx 
38K 
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SIDE AGREEMENT 

This Side Agreement ("Side Agreement") is made as ofthe_day of ____ 2017, by and 
between Darryl Cotton ("Seller") and 6176 Federal Blvd Trust, dated 2017 ("Buyer"). 
Buyer and Seller are sometimes referred to herein as a "Party" or collectively as the "Parties." 

RECITALS 
I 

WHEREAS, the Seller and Buyer have entered into a Purchase Agreement (the "Purchase 
Agreement"), dated as of approximate even date herewith, pursuant to which the Seller shall sell to 
Buyer, and Buyer shall purchase from the Seller, the property located at 6176 Federal Blvd., San Diego, 
California 92114 (the "Property"); 

WHEREAS, The Buyer intends to operate a licensed medical cannabis at the property 
("Business''); and 

., 

WHEREAS, in conjunction with Buyer's' purchase of the Property, Buyer has agreed to pay 
Seller $400,000.00 to reimburse and otherwise compensate Seller for Seller relocating his business 
located at the Property, and to share in certain profits of Buyer's future Business. 

NOW THEREFORE, in consideration of the mutual promises and covenants set forth below, the parties 
hereto agree as follows: 

ARTICLE I 
SIDE AGREEMENT 

1.1. Within 10 days from the closing of the purchase of the Property pursuant to the Purchase 
Agreement, and conditioned upon Seller being fully vacated from the Property prior to such closing, 
Buyer shall pay to Seller in cash or cash equivalent, the sum of Four Hundred Thousand Dollars 
($400,000.00) to an account to be designated by Seller in writing. 

I .2. In addition to the above, conditioned upon the timely closing of the purchase of the Property 
pursuant to the Purchase Agreement, Buyer hereby agrees to pay to Seller 10% of the net revenues of 
Buyer's Business after all expenses and liabilities have been paid. Profits will be paid on the 10th day of 
each month following the month in which they accrued. Further, Buyer hereby guarantees a profits 
payment of not less than $5,000.00 per month for the first three months the Business is open (i.e. profits 
would be paid in months 2-4 for profits accrued in months 1-3) and $10,000.00 a month for each month 
thereafter the Business is operating on the Property. 

1 _____ / 
6176 Federal Bivd. Side Agreement 
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ARTICLE II 
GENERAL TERMS 

I 

2. Entire Agreement. This Side Agreement, together with the Purchase Agreement and any 
Exhibits and schedules hereto or thereto, contain all representations, warranties and covenants made by Buyer 
and Seller and constitutes the entire understanding between the parties hereto with respect to the subject 
matter hereof. Any prior correspondence, memoranda or agreements, in relation to this Side Agreement are 
replaced in total by this Side Agreement together with the Purchase Agreement, Exhibits and schedules 
~~- ' 

2.1. Time. Time is of the essence in the performance of each of the parties' respective obligations 
contained herein. 

2.2. Termination. If escrow does not close on the Property according to the terms of the Purchase 
Agreement, the Side Agreement shall terminate and Buyer and Seller shall have no obligations to each 
other under this Agreement. 

2.3. Attorneys' Fees. In the event of any action or proceeding brought by either party against the other 
under this Side Agreement, the prevailing party shall be entitled to recover all costs and expenses including 
its attorneys' fees in such action or proceeding in such amount as the court may adjudge reasonable. The 
prevailing party shall be determined by the court based upon an assessment of which party's major arguments 
made or positions taken in the proceedings could fairly be said to have prevailed over the other party's major 
arguments or positions on major disputed issues in the court's decision. If the party which shall have 
commenced or instituted the action, suit or proceeding shall dismiss or discontinue it without the concurrence 
of the other party, such other party shall be deemed the prevailing party. 

2.4.Assignment. Buyer's rights and obligations here~der shall be assignable without the prior consent 
of Seller. , 

2.5. _ Governing Law. This Side Agreement shall be governed by and construed in accordance 
with the laws of the State of California. 

2.6. Confidentiality and Return of Documents. Buyer and Seller shall each maintain as 
confidential this Side Agreement and the transactions contemplated hereby, and shall not disclose such 
information to any third party, except their respective attorneys. 

2.7. Interpretation of Side Agreement. The article, section and other headings of this Side 
Agreement are for convenience of reference only and shall not be construed to affect the meaning of any 
provision contained herein. Where the context so requires, the use of the singular shall include the plural and 
vice versa and the use of the masculine shall include the feminine and the neuter. The term "person" shall 
include any individual, partnership, joint venture, corporation, trust, unincorporated association, any other 
entity and any government or any department or agency thereof, whether acting in an individual, fiduciary or 
other capacity. 

2.8. Amendments. This Side Agreement may be amended or modified only by a written 
instrument signed by Buyer and Seller. 

2.9. No Partnership. The relationship of the parties hereto is solely that of Seller and Buyer with 
respect to the Property and no joint venture or other partnership exists between the parties hereto. Neither 
party has any fiduciary relationship hereunder to the other. 

2 _____ / _-___ _ 
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2.10. No Third Party Beneficiruy. The provisions of this Side Agreement are not intended to 
benefit any third parties. 

2.11. Invalidity and Waiver. If any portion of this Agreement is held invalid or inoperative, then 
so far as is reasonable and possible the remainder of this Side Agreement shall be deemed valid and 
operative, and effect shall be given to the intent manifested by the portion held invalid or inoperative. The 
failure by either party to enforce against the other any tenn or provision of this Agreement shall be deemed 
not to be a waiver of such party's right to enforce against the other party the same or any other such tenn or 
provision, unless made in writing. 

2.12. Notices. All notices required or permitted hereunder shall be in writing and shall be served 
on the parties at the following addresses: 

IF TO BUYER: 

617 6 Federal Blvd. Trust 
Address: 
City, State, Zip: 
Attn: 
Fax.No.: 
Phone No.: 

with a copy to: 

Austin Legal Group, APC 
3990 Old Town Ave, A-112 
San Diego, CA 92110 

lF TO SELLER: 

Darryl Cotton 
Address: 
City, State, Zip: 
Attn: 
Fax.No.: 
Phone No.: 

Any such notices shall be either (a) sent by overnight delivery using a nationa11y recognized overnight 
courier, in which case notice shall be deemed delivered one business day after deposit with such courier, (b) 
sent by telefax or electronic mail, in which case notice shall be deemed delivered upon confirmation of 
delivery if sent prior to 5:00 p.m. on a business day (otherwise, the next business day), or (c) sent by personal 
delivery, in which case notice shall be deemed delivered upon receipt. A party's address may be changed by 
written notice to the other party; provided, however, that no notice of a change of address shall be effective 
until actual receipt of such notice. Copies ofnotices are for informational purposes only, and a failure to give 
or receive copies of any notice shall not be deemed a failure to give notice. Notices given by counsel to the 
Buyer shall be deemed given by Buyer and notices given by counsel to the Seller shall be deemed given by 
Seller. 

2.13. Calculation of Time Periods. Unless otherwise specified, in computing any period of time 
described herein, the day of the act or event after which the designated period of time begins to run is not to 
be included and the last day of the period so computed is to be included, unless such last day is a Saturday, 

3 _____ / 
6176 Federal Blvd. Side Agreement 

57 

Case 3:20-cv-00656-TWR-DEB   Document 2-4   Filed 04/03/20   PageID.400   Page 7 of 76



Sunday or legal holiday, in which event the period shall run until the end of the next day which is neither a 
Saturday, Sunday, or legal holiday. The last day of any period of time described herein shall be deemed to 
end at 5:00 p.m. California time. 

2.14. Brokers. The parties represent and warrant to each other that no broker or finder was 
instrumental in arranging or bringing about this transaction. 

2. l5. Further Assurances. In addition to the acts and deeds recited herein and contemplated to be 
performed, executed and/or delivered by the parties hereto, Buyer and Seller each agree to perform, execute 
and deliver, but without any obligation to incur any additional liability or expense, on or after the closing any 
further deliveries and assurances as may be reasonably necessary to consummate the transactions 
contemplated hereby. 

2.16. Execution in Counter_parts. This Side Agreement may be executed in any number of 
counterparts, each of which shall be deemed to be an original, and all of such counterparts shall constitute one 
Side Agreement. To facilitate execution of this Side Agreement, the parties may execute and exchange by 
telephone facsimile counterparts of the signature pages. 

2. l 7. Incorporation of Recitals/Exhibits. All recitals set forth herein above are incorporated in 
this Agreement as though fully set forth herein. 

2.18. Legal Advice. Each party has independently received legal advice from its attorneys with 
respect to the advisability of executing this Side Agreement and the meaning of the provisions hereof. 
The provisions of this Side Agreement shall be construed as to the fair meaning and not for or against any 
party based upon any attribution of such party as the sole source of the language in question. 

IN WITNESS WHEREOF, the parties hereto have executed this Side Agreement, in duplicate 
originals, by their respective officers hereunto duly authorized, the day and year herein written. 

BUYER: SELLER: 

6176 FEDERAL BLVD. TRUST DARRYL COTTON: 

By:-----------

Printed: ________ _ 

Its: Trustee 

4 _____ / 
6176 Federal Blvd. Side Agreement 

58 

Case 3:20-cv-00656-TWR-DEB   Document 2-4   Filed 04/03/20   PageID.401   Page 8 of 76



Gmail - Re: Contract Review 

teitG "I ~• ma, 
Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Larry, 

Darryl Cotton <indagrodarryl@gmail.com> 

Thu, Mar 16, 2017 at 8:23 PM 

My apologies ahead of time as I am going to provide frank comments on the agreement so that we can 
finalize it and get this closed. And, so that you understand where I am coming from, just want to lay out a 
few of our milestones. 

Throughout October we had discussions regarding the sale of my property. We met on 11/2 and agreed 
upon an $800,000 purchase price, a $50,000 non-refundable deposit, a 10% equity stake with a monthly 
guaranteed minimum $10,000 payment and to definitive agreements that contained a few other conditions 
(e.g., I stay at the property if the CUP is issued until construction starts). We executed a good faith 
agreement that day stating the sale of the property was for the $800,000 and that as a sign of good faith, 
you were providing a $10,000 deposit towards the required $50,000 non-refundable deposit. That same 
day you scanned and emailed to me the agreement and I replied and noted that the agreement did not 
contain the 10% equity stake in the dispensary. I asked you to please respond and confirm via email that a 
condition of the sale was my 10% equity stake. You did not respond and confirm the 10% as I requested. 

Almost 4 months later, on 2/27, you forwarded a draft purchase agreement for the property that again did 
not contain the agreed upon 10% equity stake, it also does not mention the remaining $40,000 towards the 
non-refundable deposit. I called you about this and we spoke. 

On 312, you forwarded a draft Side Agreement that again did not contain the 10% equity stake. I replied the 
next day on 3/3 raising the 10% equity issue and attaching the draft services agreement that I drafted that 
contains some of the terms we had agreed upon. 

On 317, email below, you forwarded a revised Side Agreement that did contain the 10% equity stake, but in 
the body of the email you requested that the $10,000 minimum monthly payment be held off until month 7 
and that months 1-6 be reduced to $5,000 a month. I know from our conversations that you have spent 
over $300,000 on lobbying and zoning efforts for this property, which has caused you to be strapped for 
cash. However, I am not in a position to take a $5,000 reduction for 6 months. 

The long and short of it, we started these negotiations 4 months ago and the drafts and our 
communications have not reflected what we agreed upon and are still far from reflectrng our original 
agreement. Here is my proposal, please have your attorney Gina revise the Purchase Agreement and Side 
Agreement to incorporate all the terms we have agreed upon so that we can execute final versions and get 
this closed. 

Please have these terms lncorporated into revised drafts: 

• The remaining $40,000 deposit, which is nonrefundable in the event you choose to not close on the 
property if the CUP ls denied. And which is to be provided upon execution of the final agreements. 
If the CUP is granted, my business can remain at the property until the city has finalized the plans 
and construction begins at the property. 
A 10% equity stake with a minimum guaranteed monthly distribution of $10,000, whichever is 
grea-~ · 
A clause that my 10% equity stake carries with it consent rights for any material decisions. Those 
items that are to require my consent can be standard minority consent rights, but basically that my 
consent Is required for large decisions like the issuance of employee bonus and for agreements with 
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Gmail - Re: Contract Review 

suppliers and vendors that are not done on an arm-lengths basis. A friend of mine said that these 
are standard "Minority Shareholder Protection Rights." 

• A provision requiring that upon the creation of the formation and governance documents of the CUP 
entity, that there is a requirement that the accounting is to be done by a third-party accounting firm 
that will also be responsible for calculating my 10% monthly equity distributions. 

• The incorporation of all the terms in the MOU that I created that Gina references in the draft 
purchase agreement. 
Please have Gina delete the clause in the purchase agreement that says both you and I had our 
own counsel review the agreement. You told me I could just communicate with Gina and though I 
tried to engage an attorney, I did not ultimately do so for cost reasons. 

The intent of all this is to ensure that the agreement we have agreed upon can be executed and verified. 
Having said all this, I really want to finalize this as soon as possible - I found out today that a CUP 
application for my property was submitted in October, which I am assuming is from someone connected to 
you. Although, I note that you told me that the $40,000 deposit balance would be paid once the CUP was 
submitted and that you were wailing on certain zoning issues to be resolved. Which is not the case. 

Ultimately, the main point is that we were supposed to execute our agreements as soon as possible so that 
I could receive the total $50,000 non-refundable deposit and you would take the risk of the non-approval of 
the CUP. If this keeps dragging on and we do not finalize and execute our agreements, then you may get a 
denial from the city on the CUP and then simply walk away. At that point, the property having been denied, 
no other party would be willing to take on that risk. If you are not willing to take on that risk as originally 
agreed upon, please let me know as there are other parties who would match your terms and be willing to 
take on that risk. 

Please confirm by Monday 12:00 PM whether we are on the same page and you plan to continue with our 
agreement. Or, if not, so I can return your $10,000 of the $50,000 required deposit. If, hopefully, we can 
work through this, please confirm that revised final drafts that incorporate the terms above will be provided 
by Wednesday at 12:00 PM. I promise to review and provide comments that same day so we can execute 
the same or next day. 

In anticipation of your reply, I remain, 

Darryl Cotton 
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Gmail - Re: Contract Review 

Gmail 

Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Darryl Cotton <indagrodarryl@gmail.com> 

Fri, Mar 17, 2017 at 2:15 PM 

Larry, I received your text asking to meet in person tomorrow. I would prefer that until we have final 
agreements, that we converse exclusively via email. My greatest concern is that you will get a denial on the 
CUP application and not provide the remaining $40,000 non-refundable deposit. To be frank, I feel that you 
are not dealing with me in good faith, you told me repeatedly that you could not submit a CUP application 
until certain zoning issues had been resolved and that you had spent hundreds of thousands of dollars on 
getting them resolved. You lied to me, I found out yesterday from the City of San Diego that you submitted 
a CUP application on October 31, 2016 BEFORE we even signed our agreement on the 2nd of November. 
There is no situation where an oral agreement will convince me that you are dealing with me in good faith 
and will honor our agreement. We need a final written, legal, binding agreement. 

Please confirm, as requested, by 12:00 PM Monday that you are honoring our agreement and will have 
final drafts (reflecting completely the below) by Wednesday at 12:00 PM. 

It is unfortunate that matters have turned out like this, but hearing from the city that the application had 
been submitted before our deal was signed and that it is already under review, meaning you have been 
lying to me for months, forces me to take this course of action. 

Again, please respond to this email so that there is a clear record of our conversations from this point 
forward or at least until we have final executed documents. 

-Darryl 
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Gmail - RE: Contract Review 

II Gmail 

RE: Contract Review 
1 message 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <indagrodarryl@gmail.com> 

Darryl, 

Darryl Cotton <indagrodarryl@gmail.com> 

Sat, Mar 18, 2017 at 1:43 PM 

I have an attorney working on the situation now. I will follow up by Wednesday with the response as their 
timing will play a factor. 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin Rd, Ste 200 

San Diego, Ca 92123 

Web: larrygeraci.com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 
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Circular 230 Disclaimer: 

IRS regulations require us to advise you that, unless otherwise specifically noted, any federal lax advice in this communication 

(including any attachments, enclosures, or other accompanying materials) was not intended or written to be used, and it cannot be 

used, by any taxpayer for the purpose of avoiding penalties; furthermore, this communication was not intended or written to support 

the promotion or marketing of any of the transactions or matters it addresses. This email is considered a confidential communication 

and is intended for the person or firm identified above. If you have received this In error, please contact us al (858)576-1040 and 

return this to us or destroy it immediately. If you are in possession of this confidential information, and you are not the intended 

recipient, you are hereby notified that any unauthorized disclosure, copying, distribution or dissemination of the contents hereof is 

strictly prohibited. Please notify the sender of this facsimile immediately and arranga for the return or destruction of this facsimile and 

all attachments. 
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-G -·"I . ma1 

Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Larry, 

Darryl Cotton <indagrodarryl@gmail.com> 

Sun, Mar 19, 2017 at 9:02 AM 

I understand that drafting the agreements will take time, but you don't need to consult with your attorneys 
to tell me whether or not you are going to honor our agreement. 

' ' 

I need written confirmation that you will honor our agreement so that I know that you are not just playing for 
time - hoping to get a response from the City before you put down in writing that you owe me the remainder 
of the $50,000 nonrefundable deposit we agreed to. 

If I do not have a written confirmation from you by 12:00 PM tomorrow, I will contacting the City of San 
Diego and let them know that our agreement was not completed and that the application pending on my 
property needs to be denied because the applicant has no right to my property. 

I 
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Gmail - RE: Contract Review 

Gmail 

RE: Contract Review 
1 message 

Larry Geraci <Larry@tfcsd.net> 
To: Darryl Cotton <indagrodarryl@gmail.com> 

Darryl, 

Darryl Cotton <indagrodarryl@gmail.com> 

Sun, Mar 19, 2017 at 3:11 PM 

At this point, you keep changing your mind every time we talk. My attorneys will move forward on the 
agreement as planned. Any signed written agreement will be followed by the letter of the law. It's not 
about any deposit, it's about you changing what is not in writing. So there is no confusion, the attorneys 
will move forward with an agreement. 

As to lying about the status, read the comment below from the city on Wednesday 3/15/2017. We are 
addressing this currently with the city. I have been forthright with you this entire process. 

To: 'Abhay Schweitzer' <abhay@techne-us.com> 
Subject: PTS 520606 - Federal Boulevard MMCC 
Importance: High 

Good Afternoon, 

I am the Development Project Manager assigned to the above referenced project. The project is located in the C0-2-1 
(Commercial Office) Zone. Please note that per the San Diego Municipal Code, a Medical Marijuana Consumer 
Cooperative is not a permitted use in this Zone and staff will be recommending denial of this application. 

Pease advise if you wish to continue the processing of the subject application through the full review process, or staff 
could schedule a hearing immediately with a recommendation of denial. Please note that all costs associated with the 
processing of the application would be charged to the deposit account and not refunded. 

Please notify me at your earliest convenience of your preference. 

Regards, 
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IB1 G ·-•, , ma1 

Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Larry, 

Darryl Cotton <indagrodarryl@gmail.com> 

Sun, Mar 19, 2017 at 6:47 PM 

I have not been changing my mind. The only additional requests have been in regards to putting in place 
third party accounting and other mechanisms to ensure that my interests are protected. I have only done 
so because you kept providing draft agreements that continuously failed the terms we agreed to. 

It is blatantly clear to me now that you have been stringing me along, even now all your responses are to 
buy more time. So there is no confusion, you have until tomorrow 12:00 PM to provide confirmation as 
requested below. If you don't, I am emailing the City of San Diego regarding the fact that no third-party has 
any interest in my property and the application currently pending needs to be denied. 
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li.1Gmail 

Re: Contract Review 
1 message 

Darryl Cotton <indagrodarryl@gmail.com> 
To: Larry Geraci <Larry@tfcsd.net> 

Darryl Cotton <indagrodarryl@gmail.com> 

Tue, Mar 21, 2017 at 3:18 PM 

Larry, I have been in communications over the last 2 days with Firouzeh, the Development Project 
Manager for the City of San Diego who is handling CUP applications. She made it 100% clear that there 
are no restrictions on my property and that there is no recommendation that a CUP application on my 
property be denied. In fact she told me the application-had just passed the "Deemed Complete' phase and 
was entering the review process. She also confirmed that the application was paid for in October, before 
we even signed our agreement. 

This is our last communication, you have failed to live up to your agreement and have continuously lied to 
me and kept pushing off creating final legal agreements because you wanted to push it off to get a 
response from the City without taking the risk of losing the non.refundable deposit in the event the CUP 
application is denied. 

I 

To be clear, as of now, you have no interest in my property, contingent or otherwise. I will be entering into 
an agreement with a third•party to sell my property and they will be taking on the potential costs associated 
with any litigation arising from this failed agreement with you. 

Darryl Cotton 

I I i .,r· 

67 
https://mail.google.com/mail/u/0/?ui=2&ik=5 05cbcf73 f&j sver=lr-N dqmOTU s.en.&view= ... 

• I 
I 
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Friday, March 3, 2017 
' 

12:16 PM Did you get my email? · 

c·-L·) Yes I did I'm having her 
'--/ : Jewrite it now 

... _:. .. - -.-• 
As soon as I get it I will 
forward it to you 

Monday, March 6, 2017 

Gina Austin is there she has 
a red jacket on if you want to 
have a conversation with her 

Tuesday, March 7, 2017 . 

12:17 PM 

4:30PM 

/" ·--. 
~) -Just sent th~ c~~tract over 12:os PM 

,2:,o PM Ill look it over tonight 

Thursday, March 16, 2017 
/-~, - - .. --· 

( L ) ; Hovy's it going with the 
·-·· contract? . 4:47PM 

Friday, March 17, 2017 

r··--.. 
\, .. .':.) Can_we meet tomorrow 11 :44 AM 

& f nter message © j . •• I 
I ." ;'!: 

·- - - __ __._ --~- ~--- -~ ·- -
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(0 

. . • •·~· . . I •.. I 

.· That sounds good. Can we 
,o:,sAM speak later? 

Not done intel 1030 tonight ... 
am tomorrow 11:27 AM 

.i-

12:16 PM ,K 

Wednesday, February 1 5, 2017 

Good morning Darrell... We 
are preparing the documents 
with the attor · 

ney and hopefully will have 
them by the end of this week 8:25AM 1 

' 
1 :00 PM Sounds good 

Wednesday, February 22. 2017 

Contract should be ready in a 
, couple ~ay_s 11:38 AM 

Thursday. February 23, 2017 
,--,_ 

I ' . 

,. L ) _ Can you call me when you ·get 
,._,,, a chance thanks 

Monday. February 27, 2017 

Good morning Darrell I 
emailed you the contract 
for the purchase of the 
property ... the relocation 
contract will come sometime 
today 

•. ;.. 

2:38 PM 

8:50AM 

Hi Larry I'm traveling today : 
I will have a chance to look ' 
at that tomorrow and I will ' 
forward it to my attorney 
thank you 10:04AM 
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Wednesday, January 18, 2017 

("L) -,=i,~"iign off date they said it's 
,_ - going to be the 30th 10:27 AM 

· This resolves the zoning 
, o:34 AM issue? 

10:36AM 

, . 

r 
! 

11 :OJ AM Excellent , 

- Monday. January 30, 2017 

~J . On phone .. Call y~ ba~k 
\..:. '. shortly .. 3:50PM 

3:50PM Ok' 
' 

Tuesday, January 31, 2017 
l 

2:47 PM How goes it? · 

We're waiting for 
. confirmation today at about 4 
' o'clock 

Monday, February 6, 2017 

2:48 PM 

'l 

' 

' 
, z:, s PM Whats new? j 

Tuesday, February 7, 2017 

Based on your last text I 
thought you'd have some 

. information on the zoning by 
: now. Your lack of response 

suggests no resolution as of 
8:19 AM yet. 

,,,--, 
~ I'm just walking in with clients 

· . they resolved it it's fine -· 
' : we're just waiting for final 
· paperwork 8:20AM 
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' G ~ 8 El . t;;. P' 00 ~ @ 00 i ~ ,<I! 67%il 5:43 PM 

< Larry Geraci ~ · 
8589564040 - I 

SMS/MMS 

Wednesday, January 4, 2017 

Hi Daryl I have the extreme 
case of the flu and I'm in bed 
I'll try to call you tomorrow or 
the next day 

( 

12:20 PM 

,z:zo PM Get bettet and ttyl. !_ 

Thursday, January 5, 2017 

8_52 AM Any better? 
: . 

Friday. January 6, 2017 

8:40AM 

.. I 

Can you call me. If for any : 
reason you're not moving · 
forward I need to know. 

r~·,,_·-...... -•'-· ·- -- --
\ L ) I'm at the doctor now 

,, ·' 
·•.J everything is going fine the 

meeting went great yesterday 
· supposed to sign off on the 
zoning on the 24th of this 
month I'll try to 
', 

call you later today still very 
sick 

Friday, January 13, 2017 

9:51 AM 

Are you available for a call? 

10:46AM 

(L) · I'm In a meeting I'll call you 
. ___ ,, when I'm done 

10:47 AM 

10:47 AM Thx ' 
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Case No.: 

IN THE COURT OF APPEAL FOR TIIE STATE OF CALIFORNIA 
FOURTH APPELLATE DISTRICT 

DIVISION ONE 

DARRYL COTTON 
Defendant and Appellant, 

: v. 

The Superior Court or California, County of San Diego, Respondent. 
LARRY GERACI, an individual, REBECCA BERRY, an individual, 

CITY OF SAN DIEGO, a public entity, 
Real Parties in Interest. 

Appeal from Orders of the Superior Court, County of San Diego 

37-2017-00010073-CU-BC-CTL 
37-2017-00037675-CU-WM-CTL 

Honorable Joel R. Wohlfeil, Judge Presiding 

INDEPENDENT PSYCHIATRIC ASSESSMENT OF DARRYL COTTON; 
DECLARATION OF DR. MARKUS PLO ESSER 

IN SUPPORT OF DARRYL COTTON;S EMERGENCY PETITION 
· FOR EXTRAORDINARY WRIT, WRIT OF MANDATE, 

OR OTHER APPROPRIATE RELIEF 

Darryl Cotton 
6176 Federal Blvd. 
San Diego, CA 92114 
Telephone: (619) 954-4447 
Appellant, Self-Represented 
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----- - --------~--- ----------------------------

1 I, Markus Ploesser, MD, LLM, DABPN, FRCP(C), declare: 

2 1. On March 4, 2018, I intervi_ewed Mr. D~rryl Cotton for an Independent 

3 
Psychiatric Assessment. At the beginnin:g of the assessment, I informed Mr. Cotton 

4 

5 that the assessment was being prepared to assist the Court and not to act as an advocate 

6 on his behalf. Mr. Cotton expressed his u'nderstanding, agreement and proceeded with 

7 

8 

9 

10 

11 

the interview and assessment. 

_DUTY TO COURT 
I 

2. I certify that I am aware of my duty as an expert to assist the Court and 

not to be an advocate for any party. I have prepared this report in confonnity with that 
12 

13 duty. I will provide testimony in confonnity with that duty if I am called upon to 

14 provide oral or written testimony. 

15 

16 
3. 

r 
I am solely responsible for the opinions provided in this report. I reserve 

17 the right to amend or alter my opinions should additional relevant information become 

18 available after the report completion. 

19 

20 

21 4. 

QUALIFICATIONS 

I am a psychiatrist licensed in the State of California, Physician and 

2i Surgeon License No. A101564 and the Province of British Columbia, License No. 

23 

24 

25 

31564. 

5. I am Board certified by the American Board of Psychiatry and Neurology 
I 

I 

26 in the area of Psychiatry (Certificate No. 60630) and the subspecialty of Forensic 

27 ' I 

• 1 -
INDEPENDENT PSYCHIATRIC ASSESSMENT OF DARRYL COTTON: DECLARATION OF DR. MARKUS 

PLO ESSER IN SUPPORT OF DARRYL COTTON'S EMERGENCY PETITION FOR EXTRAORDINARY WRIT. 
WRIT OF MANDATE, OR OTHER APPROPRIATE RELIEF 
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------------- ----• L·--••-•-1 

1 Psychiatry (Certificate No. 1903). 

2 6. I am a Fellow oftheRoyal College of Physicians and Surgeons of Canada, 

3 
with certifications in Psychiatry and Forensic Psychiatry. 

4 

5 7. I am on the clinical faculty at the University of British Columbia (UBC) 

6 in the division of Forensic Psychiatry. 

7 

8 
8. My prior work experience has included forensic psychiatric evaluation 

9 work for the Forensic Psychiatric Hospital and the Forensic Psychiatric Services 

10 Commission in Coquitlam, British Columbia. I have written numerous forensic 

11 
psychiatric assessment reports and testified as an expert witness before the British 

12 

13 Columbia Review Board and the Provinc,ial Courts of British Columbia. 

14 

15 

16 

17 

9. I currently work as a psychiatrist for the Department of Corrections for 

the State of California. 

10. In addition to my medic~! qualifications, I am also a graduate of Columbia 

18 University School of Law in the LLM program. 

19 

20 

I 

11. In preparation for my assessment of Mr. Cotton, I consulted with Dr. 

' 
21 Carolyn Candido regarding her medica~ diagnosis of Mr. Cotton on December 13, 

22 2017. Additionally, I reviewed the ·declaration previously provided by Dr. Candido 

iJc I I 

regarding her diagnosis of Mr. Cotto,n prepared on January 22, 2018. (Attached hereto 
24 

25 as Exhibit 1.) 

26 

27 

12. Prior to my interview' with Mr. Cotton,. I also discussed the factual 

8 -2-2 11 --IND-E-PE_ND_E_N_T-PS_Y_C_H_IA_T_RI_C_A_S_S_E_SS_M_E..;..NT_O_F .:.,;D:..:ARR:,__Y-=-L-C ..... 0--:TT---O---:N-:-;-=o-=E-=-cL=-A-:-:RA:-:-::T:::[0:::-N:-:O::F:-:D::R::-. M~7A~RI<U-;-;S:--

PLOESSER IN SUPPORT OF DARRYL COTTON'S EMERGENCY PETITION FOR EXTRAORDINARY WRIT, 
WRIT OF MANDATE; OR OTHER APPROPRIATE RELIEF 
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. ' t 

1 background regarding Mr; Cotton,s nee~ for a psychiatric assessment with his legal 
' 1 

2 consultant, Mr. Jacob Austin. Mr. Austin, I was told, is representing Mr. Cotton on a 

3 
limited basis due to Mr. Cotton's in~bility to pay for his full legal representation by 

4 • 

5 Mr. Austin. 

6 

7 

8 

CLIENT INTERVIEW 

13. Mr; Cotton related the following: He is 57 years old. He was botn and 

9 raised in the Chicago area and has lived in San Diego since 1980. He owns a lighting 
! 

lO manufacturing company but reports ~hat over the past approximately 9-12 months he 

11 
has experienced financial hardship,. stress and anxiety originating from a lawsuit 

12 

13 against him. 

14 14. Mr. Cotton denies any history of mental health symptoms predating the 
15 

current lawsuit. He is talcing Keppra· 500mg twice daily for a seizure disorder, which 
16 : , 

17 h_e started suffering from around the age of 26. He usually suffers from approximately 
! 

18 3 Grand Mal seizures per year. He used to take Dilantin, another anticonvulsant 
' 19 ' 

medication. He reports having ·obtained significant medical benefit from the use of 
20 r 

21 medical cannabis, particularly a high CBD strain which he says has helped to reduce 

22 the frequency of his seizures. 

23 

24 
15. Mr. Cotton represents he o~ns a property meeting certain requirements 

25 qy the City of San Diego and the State of California that would allow the creation and 

26 operation of a Medical Marijµana Consumer Collective. 
! 

27 

28 IJ __ IN_D_E-PE_ND_E_N_T-PS_Y_C_H.:..."IA_T_Rl_C_A_S_S_E.:...SS_M_EN-.-T-0..;....F..:...~3~A-:'."".RR::-:Y-:-:-L-C::-:0~1T=-:-:ON:-:-;-::D:--::E:--:-C:-LA:-:RA:-:--=T:::-:IO::::N-;--:O:::F:-;D::-;R;-.;-:M7A~RK;;;U;-;;:S::-

PLOESSER JN SUPPORT OF DARRYL COTTON'S EMERGENCY PETITION FOR EXTRAORDINARY WRIT, 
WRIT OF MANDA TE, OR OTHER APPROPRIATE RELIEF 
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1 

·-- --- .... ---·-·· 

i' 
i 

···--·--···----·------

16. Mr; Cotton reports that he has and is being subjected to a variety of threats 

2 and harassing· behaviors that he believes ~ave been directed against him by the plaintiff 

3 

4 

5 

in the lawsuit. 

17. Mr. Cotton believes th~t an armed robbery on June 10th, 2017 on his 
' ' 

i 

6 property may have been directed by the plaintiff. He was present at his property at the 

7 time of the armed robbery, sl~ming theidoor and thereby escaping the robbers inside 
8 ' 

9 a building on his property while he called 911. The armed individuals who committed 

10 the robbery threatened Mr. Cotton at gun~point before fleeing from the premises. (Mr. 

11 
Cotton stated the armed-robbery is still unresolved by the police and it was the subject 

12 

13 oflocal news coverage that is still available online.) 

14 18. Mr. Cotton states he followed the armed individuals in his vehicle as they 

15 
fled from the scene while he was on the phone with 911. He was told by 911 to cease 

16 

17 his pursuit due to safety reasons as Mr. Cotton was chasing the armed robbers at high-

18 speed. Mr. Cotton believes he recognized the driver of the getaway vehicle as an 
I 

19 
employee of the plaintiff. 

20 

21 19. Mr. Cotton appeared particularly intense during his narration regarding 

22 one of his employees who was duct-tap.ed and laying face down at gun-point on the 

23 
ground. Mr. Cotton states that this lo11g-time employee, an electrical-engineer who Mr. 

24 

25 Cotton relied upon heavily, quit the ~ext day because of this incident. 

26 

27 

.I 

20. Mr; Cotton describes starting to experience increased symptoms of stress 

28 H--------------,-_.:_ __ ·..:.-:!..4 ·=------:=-====-:-:-::::==::---:-=--:-=::-=::--==~-:-;-:::-;;-;;;;;:-
INDEPENDENT PSYCHIATRIC ASSESSMENT OF DARRYL COTTON; DECLARATION OF DR. MARKUS 

PLOESSER IN SUPPORT OF DARRYL COTTON'$ EMERGENCY PETITION FOR EXTRAORDINARY WRJT, 
. WRJT OF MANDATE OR OTHER APPROPRJATE· RELIEF . I• . . . 
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and anxiety since the robbery, above that which was caused by the litigation. He had 

2 been in his usual state of health prior. He reports that he is now unable to sleep at night, 

3 
experiences "mood swings" and episodes of explosive rage without apparent triggers. 

4 : 

5 He experiences nightmares around themes of feeling powerless. The nightmares occur 

' 
6 in slight variations, and at times he Hsees the robbers in his dreams." 

7 
21. Furthennore; his description of his nightmares include vivid scenes of 

8 

9 violence towards the attorneys for plaintiff that he believes are not acting in a 

10 professional manner. Mr. Cotton believes that the attorneys representing plaintiff are 
' 

11 
"fo it together" with the plaintiff to use the lawsuit to "defraud" him of his property. 

12 i 

13 This point is one of the main foci of his expressed mental distress. 

14 22. Mr. Cotton's distress due to his perception of a conspiracy against him by 

15 
attorneys is amplified by what he believes is the Court's disregard for the evidence and 

16 

17 arguments he h~s presented. He states he has never been provided the reasoning for the 

18 denial of any relief he sought. Mr. Cott~n expressed that at certain points during the 

19 
course of the litigation he believed the trial court judge was part of the perceived 

20 : 

21 conspiracy against him. 

22 23. Mr. Cotton is also under the belief that his fonner law firm could have 

23 
resolved this matter at an early stage in the proceedings but chose not to in order to 

24 

25 continue billing legal fees. 

26 

27 

28 

' 
24. Mr. Cotton reports no improvement in his mental health symptoms since 

-5-
INDEPENDENT PSYCHIATRIC ASSESSMENT OF DARRYL COTTON; DECLARATION OF DR. MARKUS 

PLOESSER IN SUPPORT OF DARRYL COTTON'S EMERGENCY PETITION FOR EXTRAORDINARY WRIT, 
WRIT OF MANDATE, OR OTHER APPROPRIATE RELIEF 

; 
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1 the robbery. He describes that since the robbery there have been additional threats made 

2 against him by "agents" of the plaintiff. Specifically, he describes that two associates 

3 
of plaintiff went to his property on February 3, 2017 under the pretense of discussing 

4 I 

I 

5 potential business opportunities, but when they arrived they were there to indirectly 

6 threaten him by infonning him that it would be "good,, fut him to "settle With Geraci." 

7 

8 
25. Mr. Cotton now feels hopeless,. helples$, unable to sleep, with. decreased 

9 appetite, but either no or only minimal changes in weight. 

IO 

11 

26. Mr. Cotton states that on December 12, 2017, immediately after a court 

hearing, he was evaluated in the emergency department of a hospital for a TIA 
12 

13 (transitory ischemic attack, a frequent precursor of a stroke). 

14 27. The day after his emergency department discharge, Mr. Cotton states he 
15 

assaulted a third-party and that is also the day he was diagnosed with Acute Stress 
16 

17 Disorder by Dr. Candido. 

18 

19 

' 
28. Mr. Cotton expressed h~ving experienced suicidal ideation, most recently 

on December 13th, 2017. He denied symptoms of psychosis, specifically 
20 

21 hallucinations. 

22 

23 

24 

i 

OPINIONS AND RECOMMENDATIONS 

29. It is my professional opinion that Mr. Cotton currently meets criteria of 

25 Post-Traumatic Stress.Disorder (F43il 0), Intermittent Explosive Disorder (F63.81) and 

26 Major Depression (F32.2). He does ;not 1present with any objective, observable signs 

27 

28 -6-
INDEPENDENT PSYCHIATRIC ASSESSMENT OF DARRYL COTTON; DECLARA TJON OF DR. MARKUS 
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1 and symptoms of psychosis. 

' 2 30. Given the absence of a prior mental health history of psychotic disorder 
3 _ i 

{and the physical symptoms that led to a diagnosis of a TIA and Acute Stress Disorder 
4 

5 by separate medical doctors), I have no reason to believe that Mr. Cotton's reports of 

6 harassment by the plaintiff would be of delusional quality. It is rny professional opinion 
7 

that Mr. Cotton sincerely believes that the plaintiff and his counsel are in a conspiracy 
8 

I 

9 against him and that they represent a threat to his life. 

10 

11 

I 

31. It is my medical opinion that Mr. Cotton's symptoms are unlikely to 

improve as long as current stressors (pending litigation, and what Mr. Cotton believes 
12 

13 to be threatening behaviors by plaintiff o~- his "agents'') persist. His symptoms are also 

14 likely to be significantly reduced ff he believes the Court was not ignoring and 

15 

16 

17 

disregarding him. 

32. It is my medical opinion that Mr. Cotton's mental health condition would 

l 8 likely benefit from a rapid resolution of current legal proceedings. In my professional 

19 
opinion, the level of emotional and physical distress faced by Mr. Cotton at this time 

20 I 

21 is above and beyond the usual stress on any defendant being exposed to litigation. If 
I 

22 causative triggers and threats against Mr. Cotton persist, there is a substantial 

23 
likelihood that Mr. Cotton may suffer irreparable harm with regards to his mental 

24 

25 health. 

26 Ill 

27 

-7-
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·• ' 

33. Besides a removal of cutrent stressors, his mental health condition would 
I • 

2 likely benefit from Cognitive Behavioral Therapy for PTSD and depression, as well as 
3 I 

a trial of antidepressant medication. ; 
4 

5 I declare under penalty of perjury under the laws of the State of California 

: :~:~:foregoing is true and corr~ P~ 
9 _s/Y,. /2-tJ I g Ma;kus Ploesser, MD, LLM, DABPN, FRCP(C) 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

M. PlOESsER, M.O. 
, PSYCHIATRIST 

2811----------------=-·.:::..8,:_· __________ -,----,-------::-:-::-:--
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I 

2 

3 

4 

5 

6 

7 

8 

9 

FERRIS & BRITTON 
A Professional Corporation 

Michael R. Weinstein (SBN 106464) 
Scott H. Toothacre (SBN 146530) 

501 West Broadway, Suite 1450 
San Diego, California 9210 I 
Telephone: (619) 233-3131 
Fax: (619) 232-9316 
m weinstein(litferrisbri tton.com 
stoothacre@rerrisbritton.com 

Attorneys for Plaintiff 
LARRY GERACI 

ELECTROtHCALL Y FILED 
Superior Court of California , 

County of San Diego 

03/21/2017 at 10: 11 :DO PM 
Cieri< of the Superior Court 

By Carla Brennan , Deputy Cieri< 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, CENTRAL DIVISION 

10 LARRY GERACI, an individual, Case No. 37-2017-00010073-CU-BC-CTL 

PLAINTIFF'S COMPLAINT FOR: 11 Plaintiff, 

12 

13 

14 

15 

16 

17 

V. 

DARRYL COTTON, an individual; and 
DOES 1 through 10, inclusive, 

Defendants. 

Plaintiff, LARRY GERACI, alleges as follows: 

1. BREACH OF CONTRACT; 
2. BREACH OF THE COVENANT OF 

GOOD FAITH AND FAIR 
DEALING; 

3. SPECIFIC PERFORMANCE; and 
4. DECLARATORY RELIEF. 

1. Plaintiff, LARRY GERACI ("GERACI"), is, and at all times mentioned was, an 

18 individual residing within the County of San Diego, State of California. 

19 2. Defendant, DARRYL COTTON (" COTTON"), is, and at all times mentioned was, an 

20 individual residing within the County of San Diego, State of California. 

21 3. The real estate purchase and sale agreement entered into between Plaintiff GERACI and 

22 Defendant COTTON that is the subject of this action was entered into in San Diego County, California, 

23 and concerns real property located at 6176 Federal Blvd., City of San Diego, San Diego County, 

24 California (the "PROPERTY"). 

25 4. Currently, and at all times since approximately 1998, Defendant COTTON owned the 

26 PROPERTY. 

27 5. Plaintiff GERACI does not know the true names or capacities of the defendants sued 

28 herein as DOES 1 through 20 and therefore sue such defendants by their fictitious names. Plaintiff is 

PLAINTIFF' S COMPLAINT 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

informed and believe and based thereon allege that each of the fictitiously-named defendants is in some 

way and manner responsible for the wrongful acts and occurrences herein alleged, and that damages as 

herein alleged were proximately caused by their conduct. Plaintiff will seek leave of Court to amend 

this complaint to state the true names and/or capacities of such :fictitiously-named defendants when the 

same are ascertained. 

6. Plaintiff alleges on information and belief that at all times mentioned herein, each and 

every defendant was the agent, employee, joint venture, partner, principal, predecessor, or successor in 

interest and/or the alter ego of each of the remaining defendants, and in doing the acts herein alleged, 

were acting, whether individually or through their duly authorized agents and/or representatives, within 

the scope and course of said agencies, service, employment, joint ventures, partnerships, corporate 

structures and/or associations, whether actual or ostensible, with the express and/or implied knowledge, 

permission, and consent of the remaining defendants, and each of them, and that said defendants 

ratified and approved the acts of all of the other defendants. 

GENERAL ALLEGATIONS 

7. On November 2, 2016, Plaintiff GERACI and Defendant COTTON entered into a 

written agreement for the purchase and sale of the PROPERTY on the terms and conditions stated 

therein. A true and correct copy of said written agreement is attached hereto as Exhibit A. 

8. On or about November 2, 2016, GERACI paid to COTTON $10,000.00 good faith 

earnest money to be applied to the sales price of $800,000.00 and to remain in effect until the license, 

known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and 

conditions of the written agreement. 

9. Based upon and in reliance on the written agreement, Plaintiff GERACI has engaged 

and continues to engage in efforts to obtain a CUP for a medical marijuana dispensary at the 

PROPERTY, as contemplated by the parties and their written agreement. The CUP process is a long, 

time-consuming process, which can take many months if not years to navigate. Plaintiff GERACl's 

efforts include, but have not been limited to, hiring a consultant to coordinate the CUP efforts as well as 

hiring an architect. Plaintiff GERACI estimates he has incurred expenses to date of more than 

$300,000.00 on the CUP process, all in reliance on the written agreement for the purchase and sale of 
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the PROPERTY to him by Defendant COTTON. 

2 FIRST CAUSE OF ACTION 

3 (For Breach of Contract against Defendant COTTON and DOES 1-5) 

4 10. Plaintiffs re-allege and incorporate herein by reference the allegations contained m 

5 paragraphs 1 through 9 above. 

6 11. Defendant COTTON has anticipatorily breached the contract by stating that he will not 

7 perform the written agreement according to its terms. Among other things, COTTON has stated that, 

8 contrary to the written terms, the parties agreed to a down payment or earnest money in the amount of 

9 $50,000.00 and that he will not perform unless GERACI makes a further down payment. COTTON 

10 has also stated that, contrary to the written terms, he is entitled to a 10% ownership interest in the 

11 PROPERTY and that he will not perform unless GERACI transfers to him a 10% ownership interest. 

12 COTTON has also threatened to contact the City of San Diego to sabotage the CUP process by 

13 withdrawing his acknowledgment that GERACI has a right to possession or control of the PROPERTY 

14 if GERACI will not accede to his additional terms and conditions and, on March 21, 2017, COTTON 

15 made good on his threat when he contacted the City of San Diego and attempted to withdraw the CUP 

16 application. 

17 12. As result of Defendant COTTON's anticipatory breach, Plaintiff GERACI will suffer 

18 damages in an amount according to proof or, alternatively, for return of all sums expended by GERACI 

19 in reliance on the agreement, including but not limited to the estimated $300,000.00 or more expended 

20 to date on the CUP process for the PROPERTY. 

21 SECOND CAUSE OF ACTION 

22 (For Breach of the Implied Covenant of Good Faith and Fair Dealing 

23 against Defendant COTTON and DOES 1-5) 

24 13 . Plaintiffs re-allege and incorporate herein by reference the allegations contained m 

25 paragraphs 1 through 12 above. 

26 14. Each contract has implied in it a covenant of good faith and fair dealing that neither 

27 party will undertake actions that, even if not a material breach, will deprive the other of the benefits of 

28 the agreement. By having threatened to contact the City of San Diego to sabotage the CUP process by 
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l withdrawing his acknowledgment that Plaintiff GERACI has a right to possession or control of the 

2 PROPERTY if GERACI will not accede to his additional terms and conditions, Defendant COTTON 

3 has breached the implied covenant of good faith and fair dealing. 

4 15. As result of Defendant COTION's breach of the implied covenant of good faith and fair 

5 dealing, Plaintiff GERACI will suffer damages in an amount according to proof or, alternatively, for 

6 return of all sums expended by GERACI in reliance on the agreement, including but not limited to the 

7 estimated $300,000.00 or more expended to date on the CUP process for the PROPERTY. 

8 TffiRD CAUSE OF ACTION 

9 (For Specific Performance against Defendants COTTON and DOES 1-5) 

10 16. Plaintiffs re-allege and incorporate herein by reference the allegations contained in 

11 paragraphs l through 15 above. 

12 17. The aforementioned written agreement for the sale of the PROPERTY is a valid and 

13 binding contract between Plaintiff GERACI and Defendant COTTON. 

14 18. The aforementioned written agreement for the sale of the PROPERTY states the terms 

15 and conditions of the agreement with sufficient fullness and clarity so that the agreement is susceptible 

16 to specific performance. 

17 19. The aforementioned written agreement for the purchase and sale of the PROPERTY is a 

18 writing that satisfies the statute of frauds. 

19 20. The aforementioned written agreement for the purchase and sale of the PROPERTY is 

20 fair and equitable and is supported by adequate consideration. 

21 21. Plaintiff GERACI has duly performed all of his obligations for which performance has 

22 been required to date under the agreement. GERACI is ready and willing to perform his remaining 

23 obligations under the agreement, namely: a) to continue with his good faith efforts to obtain a CUP for 

24 a medical marijuana dispensary; and b) ifhe obtains CUP approval for a medical marijuana dispensary 

25 thus satisfying that condition precedent, then to pay the remaining $790,000.00 balance of the purchase 

26 price. 

27 22. Defendant COTTON is able to specifically perform his obligations under the contract, 

28 namely: a) to not enter into any other contracts to sell or otherwise encumber the PROPERTY; and b) if 
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2 

3 

4 

5 

6 
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8 

9 

Plaintiff GERACI obtains CUP approval for a medical marijuana dispensary thus satisfying that 

condition precedent, then to deliver title to the PROPERTY to GERACI or his assignee in exchange for 

receipt of payment from GERACI or assignee of the remaining $790,000.00 balance of the purchase 

price. 

23. Plaintiff GERACI has demanded that Defendant COTTON refrain from taking actions 

that interfere with GERACI's attempt to obtain approval of a CUP for a medical marijuana dispensary 

and to specifically perform the contract upon satisfaction of the condition that such approval is in fact 

obtained. 

24. Defendant COTTON has indicated that he has or will interfere with Plaintiff GERACI's 

10 attempt to obtain approval of a CUP for a medical marijuana dispensary and that COTTON does not 

11 intend to satisfy his obligations under the written agreement to deliver title to the PROPERTY upon 

12 satisfaction of the condition that GERACI obtain approval of a CUP for a medical marijuana 

13 dispensary and tender the remaining balance of the purchase price. 

14 25. The aforementioned written agreement for the purchase and sale of the PROPERTY 

15 constitutes a contract for the sale of real property and, thus, Plaintiff GERACI' s lack of a plain, speedy, 

16 and adequate legal remedy is presumed. 

17 26. Based on the foregoing, Plaintiff GERACI is entitled to an order and judgment thereon 

18 specifically enforcing the written agreement for the purchase and sale of the PROPERTY from 

19 Defendant COTTON to GERACI or his assignee in accordance with its tenns and conditions. 

20 FOURTH CAUSE OF ACTION 

21 (For Declaratory Relief against Defendants COTTON and DOES 1-5) 

22 27. Plaintiffs re-allege and incorporate herein by reference the allegations contained m 

23 paragraphs 1 through 14 above. 

24 28. An actual controversy has arisen and now exists between Defendant COTTON, on the 

25 one hand, and Plaintiff GERACI, on the other hand, in that COTTON contends that the written 

26 agreement contains terms and condition that conflict with or are in addition to the terms stated in the 

27 written agreement. GERACI disputes those conflicting or additional contract tenns. 

28 
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29. Plaintiff GERACI desires a judicial determination of the tenns and conditions of the 

2 written agreement as well as of the rights, duties, and obligations of Plaintiff GERACI and defendants 

3 thereunder in connection with the purchase and sale of the PROPERTY by COTTON to GERACI or 

4 his assignee. Such a declaration is necessary and appropriate at this time so that each party may 

5 ascertain their rights, duties, and obligations thereunder. 

6 WHEREFORE, Plaintiffs pray for judgment against Defendants as follows: 

7 

8 

On the First and Second Causes of Action: 

1. For compensatory damages in an amount in excess of $300,000.00 according to proof at 

9 trial. 

10 On the Third Cause of Action: 

11 

12 

13 

14 

15 

16 

17 

I 8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. For specific performance of the written agreement for the purchase and sale of the 

PROPERTY according to its terms and conditions; and 

3. If specific performance cannot be granted, then damages in an amount in excess of 

$300,000.00 according to proof at trial. 

On the Fourth Cause of Action: 

4. For declaratory relief in the form of a judicial determination of the terms and conditions 

of the written agreement and the duties, rights and obligations of each party under the written 

agreement. 

On all Causes of Action: 

5. For temporary and permanent injunctive relief as follows: that Defendants, and each of 

them, and each of their respective directors, officers, representatives, agents, employees, attorneys, and 

all persons acting in concert with or participating with them, directly or indirectly, be enjoined and 

restrained from taking any action that interferes with Plaintiff GERACI' efforts to obtain approval of a 

Conditional Use Permit (CUP) for a medical marijuana dispensary at the PROPERTY; 

II I 

II I 

II/ 

6. For costs of suit incurred herein; and 
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7. For such other and further relief as the Coun may deem just and proper. 

2 

3 Dated: larch 21. 2017 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

l-l-

15 

16 

17 

18 

19 

'.W 

21 

22 

2-l-

25 

26 

27 

28 

F t::: RRIS & Bfffl l'ON. 
A Professional Corporation 

Bvl:21~/(~ 
~ichnel R. Weinstein 

S<.:olt H. Toothacre 

Allomcys for Plaintiff 
LARRY GERAC I 
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11/02/2016 

Agreement between Larry Geraci or assignee and Darryl Cotton: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA for a sum of$800,000.00 

to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to the sales price 

of $800,000.00 and to remain in effect until license Is approved. Darryl Cotton has agreed to not enter 

into any other contacts on this property. 

tlfn 
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ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

State of Califom~ 
County of (1 

On :No,u yY\YX ( d . oDlla before me, 
I 

J€Ss:;; 1 <1 ~ "11 u:<. ll Nutz:< t'\,/ &Y t 
(insert name and title of the officer) 1 

personally appeared Lat(\, 
who proved to me on the basis of s tisfactory evidence to be the person(s whose name(s) ls/are 
subscribed to the within Instrument and acknowledged to me that he/she/they executed the same In 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the Instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature:".:~ ~ (Seal) 

@
. JESSICA ~EWELL 

Commission fl 2002598 
j · Noiary Publlc·-.callfomla I 

San Oia90 County- > 
M Comm. El Ires Jan 27, 2017 
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ELECTROIHCALL Y FILED 
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081251'2017 at 11 :44:00 AM 

Cieri< of t he Superior Court 
By Richard Day , Deputy Clerk 

Attorneys for Defendant and Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR Tl-:lE COUNTY OF SAN DIEGO 

CENTRAL DIVISION 

LARRY GERACI, an individual, 

Plaintiff. 

V. 

DARRYL COTTON, an individual; and 
DOES l through 10, inclusive, 

Defendants. 

DARRYL COTTON, an individual, 

Cross-Complainant 
V. 

LARRY GERACI, an individual; 
REBECCA BERRY, an individual ; and 
ROES 1 through 50, 

Cross.Defendants. 

CASE NO: 37-2017-00010073-CU-BC-CTL 

SECOND AMENDED CROSS-COMPLAfNT 
FOR: 

(1) 
(2) 

(3) 

(4) 
(5) 

BREACH OF CONTRACT; 
INTENTIONAL 
MlSREPRESENTA TTON; 
NEGLIGENT 
MISREPRESENT A TTON; 
FALSE PROMTSE; AND 
DECLARATORY RELIEF. 

[LVfAGED FILE] 

Assigned to: 
Hon. Joel R. Wohl feiJ, Dept. C-73 

Complaint Filed: Marcl:i 2 1, 2017 
Tiial Date: Not Set 

28 . / / / / / 

SECOND AMENDED CROSS-COMPLAINT 

Case 3:20-cv-00656-TWR-DEB   Document 2-4   Filed 04/03/20   PageID.439   Page 46 of 76



2 

3 

4. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Defendant and cross-complainant Darryl Cotton ("Cotton") alleges as follows: 

1. Venue is proper in this Court because the events described below took place in 

this judicial district and the real property at issue is located in this judicial district. 

2. Cotton is, and at all times mentioned was, an individual residing within the 

County of San Diego, California. 

3. Cotton was at all times material to this action the sole record owner of the 

commercial real property located at 6176 Federal Bouleyard, San Diego, California 92114 

("Property") which is the subject of this dispute. 

4. Cotton is informed and believes plaintiff and cross-defendant Larry Geraci 

("Geraci") is, and at all times mentioned was, an individual residing within the County of San 

Diego, California. 

5. Cotton is informed and believes cross~defendant Rebecca Berry ("Berry") is, 

and at all times mentioned was, an individual residing within the County of San Diego, 

California. 

6. Cotton does not know the tme names and capacities of the cross-defendants 

16 named as ROES 1 through 50 and therefore sues them by fictitious names. · Cotton is informed 

1 7 and believes that ROES 1 through 50 are in some way responsible for the events described in 

18 this Second Amended Cross-Complaint. Cotton will seek leave to amend this Second 

19 Amended Cross-Complaint when the true names and capacities of these cross-defendants have 

20 · been ascertained. 

21 

22 

23 

24 

25 

26 

27 

28 
FINCH, THORNTON & 

BAIRD, LLP 
4747 Executive · 

Drive - Suite 700 
Ssn Diego, CA 9212.1 

(656) 737-3100 

7. At all times mentioned, each cross-defendant was an agent, principal, 

representative, employee, or partner of the other cross-defendants, and acted wit)1in the course 

and scope of sl)ch agency, representation, employment, and/or partnership, and with 

permission of the other cr,oss-def endants. 

I I I I I 

I I I I I 

I I I I I 

I I I I I 
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GENERAL ALLEGATIONS 

8. In or around August 2016, Geraci first contacted Cotton seeking to purchc;tse the 

Property. Geraci desired to buy the Property from Cotton because it meets certain 

requirements of the City of San Diego ("City") for obtaining a Conditional Use Permit 

("CUP") to operate a Medical Marijuana Consumer Cooperative ("MMCC") at the Property. 

The Property is one of a very limited number of properties located in San Diego City Council 

District 4 that potentially satisfy the CUP requirements for a MMCC. 

9. Over the ensuing weeks and months, Geraci and Cotton negotiated extensively 

regarding the terms of a potential sale of the Property. During these negotiations, Geraci 

represented to Cotton, among other things, that: 

(a) Geraci was a trustworthy individual because Geraci operated in a 

fiduciary capacity for many high net worth individuals and businesses as an enrolled agent for 

the IRS and the owner-manager of Tax and Financial Center, Inc., ari accounting and financial 

advisory business; 

(b) Geraci, through his due diligence, had uncovered a critical zoning issue . 

that would prevent the Property from being issued a CUP to operate a MMCC unless Geraci 

lobbied with the City to have the zoning issue re~olved first; 

(c) Geraci, through his personal and professional rel~tionships, was in a 

unique position to lobby and influence key City political figures to have the zoning issue 

favorably resolved and obtain approval of the CUP application once submitted; and 

(d) Geraci was qualified to successfully operate a MMCC because he owned 

and operated several other marijuana dispensaries in the San Diego County area. 

IO. Cotton, acting in good faith based upon Geraci ' s representations during the sale 

negotiations, assisted Geraci with preliminary due diligence in investigating the feasibility of a 

CUP application at the Property while the parties negotiated the terms of a-possible deal. 

However, despite the parties' work on a CUP application, Geraci represented to Cotton that a 

CUP application for the Property could not actually be submitted until after the critical zoning 

issue was resolved or the application would be summarily rejected by the City. 

3 
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11. On or around October 31, 2016, Geraci asked Cotton to execute an Ownership 

2 Disclosur~ Statement, which is a required component of all CUP applications. Geraci told 

3 · Cotton that he needed the signed document to show that Geraci had access to the Property in 

4 connection with his lobbying efforts to resolve the zoning issue and his eventual preparation of 

5 a CUP application. Geraci also requested that Cotton sign the Ownership Disclosure Statement 

6 as an indication of good-faith while the parties negotiated on the sale terms. At no time did 

7 Geraci indicate to Cotton that g CUP application would be filed prior to the parties entering 

8 into g final written agreement for the sale of the Property. In fact, Geraci repeatedly . 

9 maintained to Cotton that the critical zoning issue needed to be resolved before a CUP 

10 application could even be submitted. 

11 12. The Ownership Disclosure Statement that Geraci provided to Cotton to sign in 

12 · October 2016 incorrectly indicated that Cotton had kased the Property to Berry. However, 

13 Cotton has never met Berry personally and never entered into a lease or any other type of 

14 agreement with her. At the time, Geraci told Cotton that Berry was a trusted employee who 

15 was very familiar with MMCC operations and who was involved with his other MMCC 

16 dispensaries. Cotton's understanding was that Geraci was unable·to li st himself on the 

I 7 application because of Geraci' s other legal issues but that Berry was Geraci' s agent and was 

18 working in concert with him and at his direction. Based upon Geraci' s assurances that listing 

19 Berry as a tenant on the Ownership Disclosure State_ment was necessary and proper, Cotton 

20 executed the Ownership Disclosure Statement that Geraci provided to him. 

21 13. On November 2, 2016, Geraci and Cotton met at Geraci's office in an effort to 

22 negotiate the fmal terms of their deal for the sale of the Property. The parties reached an 

23 agreement on the material terms for the sale of the Property. The parties further agteed to 

24 cooperate in good faith to promptly reduce the complete agreement, including all of the 

25 . agreed-upon terms, to writing. 

26 

27 

28 
FINCH. THORNTON & 

BAIRD, LLP 
4747 Executive 

Drive - Suite 700 
San Diego, CA 92121 

(858) 737-3100 

14. The material terms of the agreement reached by the parties at the November 2, 

2016 meeting included, without limitation, the following key deal points: 

I I I I I 
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(a) Geraci agreed to pay the total sum of $800,000 in consideration for the 

purchase of the Property, with a $50,000 non-refundable deposit payable to Cotton 

immediately upon the parties' execution of final integrated written agreements and the 

remaining $750,000 payable to Cotton upon the City's approval of a CUP application for the 

Property; 

(b) The parties agreed that the City's approval of a CUP application to 

operate a MMCC at the Property would be a condition precedent to closing of the sale (in other 

words, the sale of the Property would be completed and title transferred to Geraci only upon 

the City's approval of the CUP application and Geraci's payment of the $750,000 balance of . 

the purchase price to Cotton; if the City denied the CUP application, the parties agreed the sale 

of the Property would be automatically terminated and Cotton would be entitled to retain the 

entire $50,000 non-refundable deposit); 

(c) Geraci agreed to grant Cotton a ten percent (10%) equity stake in the 

MMCC that would operate at the Property following the City's approval of the CUP 

application; and 

(d) Geraci agreed that, after the MMCC commenced operations at the 

Property, Geraci would pay Cotton ten percent (10%) of the MMCC's morithly profits and 

Geraci would guarantee that such payments would amount to at least $10,000 per month. 

15. At Geraci's request, the sale was to be documented in two final written 

agreements, a real estate purchase agreement and a separate side agreement, which· together 

would contain all the agreed-upon terms from the November 2 , 2016 meeting. At that meeting, 

Geraci also offered to have his attorney "quickly" draft the final integrated agreements and 

Cotton agreed. 

16, Although the parties came to a final agreement on the purchase price and 

deposit amounts at their November 2, 2016 meeting, Geraci requested additional time to come 

up with the $50,000 non-refundable deposit. Geraci claimed he needed extra time because he 

had limited cashflow and would require the cash he did have to fund the lobbying efforts 

needed to resolve the zoning issue at the Property and to prepare the CUP application. 
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17. Cotton was hesitant to grant Geraci more time to pay the non-refundable deposit 

2 but Geraci offered to pay $10,000 towards the $50,000 total deposit immediately as a show of 

3 "good-faith," even though the parties had not reduced their final agreement to writing. Cotton 

4 was understandably concerned that Geraci would file the CUP application before paying the 

5 balance of the non-refund~ble deposit and Cotton would never receive the remainder of the 

6 non-refundable deposit if the City denied the CUP application before Geraci paid the 

7 remaining $40,000 (thereby avoiding the parties' agreement that the $50,000 non~refundable · 

8 . deposit was intended to shift to Geraci some of the risk of the CUP application being denied). 

9 Despite his reservations, Cotton agreed to Geraci's request and accepted the lesser $10,000 

10 initial deposit amoW1t based upon Geraci's express promise to pay the $40,000 balance of the 

11 non-refundable deposit prior to submission of the CDP application, at the latest. 

12 

1-3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

18. At the November 2, 2016 meeting, the parties executed a three-sentence 

document related to their agreement on the purchase price for the Property at Geraci's request, 

which read as follows: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, CA 
for a sum of $800,000.00 to Larry Geraci or assignee on the approval of a 
Marijuana Dispensary. (CUP for a dispensary) · 

Ten Thousand dollars (cash) has been given in good faith earnest money ·to be 
applied to the sales price of $800,000.00 and to remain in effect until license is 
approved. Darryl Cotton has agreed not to enter into any other contacts on this 
property. · 

- 24 

25 

26 

27 

28 

Geraci assured Cotton that the document was intended to merely create a record of Cotton's· 

receipt of the $10,000 "good-faith" deposit and provide evidence of the parties' agreement on 

the purchase price and good-faith agreement to enter into final integrated agreement documents 

related to the sale of the Property .. Geraci emailed Cotton a scanned copy of the executed 

document the same day. Following closer review of the executed document, Cotton wrote in 

an email to Geraci several hours later (still on the same day): 

I just noticed the 10% equity position in the dispensary was not language added 
into that document. I just want to make sure that we're not missing that 
language in any final agreement as it is a factored element in my decision to sell 
the property. I'll be fine if.you would simply acknowledge that here in a reply. 

FINCH, THORNTON & 
BAIRD. LLP 

4747 Executive 
Drive - Suite 700 

· San Diego, CA 92121 
(BSB) 737-3;oo 
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Approximately two hours later, Geraci replied via email, "No no problem at all." 

19: Thereafter, Cotton continued to operate in good faith under the assumption that 

Geraci' s attorney would promptly draft the fully integrated agreement documents as the parties 

had agreed and the parties would shortly execute the written agreements to document their 

agreed-upon deal. However, over the following mo'.1ths, Geraci proved generally unresponsive 

and continuously failed to make substantive progress on his promises, including his promises 

to promptly deliver the draft final agreement documents, pay the balance of the non-refundable 

deposit, and keep Cotton apprised of the status of the zoning issue. 

20, Over the weeks and months that followed, Cotton repeatedly reached out to 

Geraci regarding the status of the zoning issue, the payment of the remaining balance of the 

non-refundable deposit, and the status ofthe draft documents. For example, on January 6, 

2017, after Cotton became exasperated with Geraci ' s failure to provide any substantive 

updates, he texted Geraci, "Can you call me. If for any reason you're not moving forward I 

need to know." Geraci replied via text, stating: "I'm at the doctor now everything is going fine 

the meeting went great yesterday supposed to sign off on the zoning on the 24th of this month 

I 'll try to call you later today still very sick." 

2 I. Between January 18, 2017 and February 7, 201 7, the following exchange took 

place between Geraci and Cotton via text message: 

Geraci: "The sign off date they said it's going to be the 30th." 
Cotton: "This resolves the zoning is.sue?" · 
Geraci: "Yes" -
Cotton: "Excellent".,. 

Cotton: "How goes it?" . 
Geraci: "We're waiting for confirmation today at ab.out 4 o'clock" 

Cotton: "Whats new?" 

Cotton: "Based on your last text I thought you'd have some information on the 
zoning by now. Your lack of response suggests no resolution as of yet." 
Geraci: "I'm just walking in with clients they resolved it its fine we're just 
waiting for final paperwork." 

I I I I I 

I I I I I 
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The above communications between Geraci and Cotton regarding the zoning issue conveyed to 

Cotton that the issue had still not yet been fully resolved at that time. As noted, Geraci had 

previously represented to Cotton that the CUP applicatiori could not be submitted until the 

zoning issue was resolved, which was key because Geraci's submission of the CUP applic·ation 

was the outside date the parties had agreed upon for payment of the $40,000 balance of the 

non-refundable deposit to Cotton. As it turns out, Geraci's representations were untrue and he 

knew they were untrue as he had already submitted the CUP application months prior. 

22. With respect to the promised final agreement documents, Geraci continuously 

failed to timely deliver the documents as agreed. On February 15, 20 17, more than two 

months after the parties reached their agreement, Geraci texted Cotton, "We are preparing the 

documents with the attorney and hopefully will have them by the end of this week." On 

February 22, 2017, Geraci again texted Cotton, "Contract should be ready in a couple days." 

23. On February 27, 2017, nearly three months after the parties reached an 

agreement on the terms of the sale, Geraci finally emailed Cotton a draft real estate purchase 

agreement and stated: "Attached is the draft purchase of the property for 400k. The additional 

contract for the 400k should be in today and I will forward it to you as well." However, upoh 

review, the draft purchase agreement was missing many of the key deal points agreed upon by 

the parties at their November 2, 2016 meeting. After Cotton called Geraci for an explanation, 

Geraci claimed it was simply due to miscommunication with his attorney and promised to have 

her revise the agreement to accurately reflect their deal points. 

24. On March 2, 2017, Geraci first emailed Cotton a draft of the separate side 

agreement that was to incorporate other terms of the parties' deal. Cotton immediately 

reviewed the draft side agreement and emailed Geraci the next day stating: " I see that no 

reference is made to the 10% equity position .. . [and] para 3.11 looks to avoid our agreement 

completely." Paragraph 3 .11 of the draft side agreement stated that the parties had no joint 

venture or partnership agreement of any kind, which contradicted the parties' express 

agreement that Cotton would receive a ten percent equity stake in the MMCC business as a 

condition of the sale of the Property. 
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25. On or about March 3, 2017, Cotton told Geraci he was considering retaining an 

attorney to revise the incomplete and incorrect draft documents provided by Geraci. Geraci 

dissuaded Cotton from doing so by assuring Cotton the errors were simply due to a 

misunderstanding with his attorney and that Cotton could speak with her directly regarding any 

comments on the drafts. 

26. On March 7, 2017, Geraci emailed Cotton a revised draft of the side agreement 

along with a cover email that stated: " ... the 1 Ok a month might be difficult to hit until the 

sixth month ... can we do 5k, and on the seventh month start 1 Ok?". Cotton, increasingly 

frustrated with Geraci's fai lure to abide by the parties' agreement, responded to Geraci on 

March 16, 2017 in an email which included the following: 

We started these negotiations 4 months ago and the drafts and our 
communications have not reflected what agreed upon and are still far from 
reflecting our original agreement. Here is my proposal, please have your 
attorney Gina revise the Purc_hase Agreement and the Side Agreement to 
incorporate all the terms we have agreed upon so that we can execute final 
versions and get this closed ... Please confirm by Monday 12:00 PM whether we 
are on the same page and you plan to continue with our agreement . . . If, 
hopefully, we can work through this, please confirm that revised final drafts that -
incorporate the terms will be provided by Wednesday at 12:00 PM. I promise to 
review and provide comments that same day so we can execute the same or next 
day. . . 

27. On the same day, ~otton contacted the City's Development Project Manager 

responsible for CUP applications. At that time, Cotton discovered for the first time that 

Geraci had submitted~ CUP application for the Property way back on October TI.i 2016, 

before the parties even agreed upon the final terms of their deal and contrary to Geraci's 

express representations over the previous five months. Cotton expressed his 

disappointment and frustration in the same-March 16, 2017 email to Geraci: 

_I found out today that a CUP application for my property was submitted in 
October, which I am assuming is from someone connected to you. Although, I 
note that you told me that the $40,000 deposit balance would be paid once the 
CUP was submitted and that you were waiting . on certain zoning issues to be 
resolved. Which is not the case. 

28. On March 17, 2017, after Geraci requested an in-person meeting via text 

message, Cotton replied in an email to Geraci which including the following: 
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I would prefer that until we have· final agreements that we converse exclusively 
via email. My greatest concern is that you get a denial on the CUP application 
and not provide the remaining $40,000 non-refundable deposit. To be frank, I 
feel that you are not dealing with me in good faith, you told me repeatedly that 
you could not submit a CUP application until certain zoning issues had been 
resolved and that you had spent hundreds of thousands of dollars . on getting 
them resolved. You lied to me, I found out yesterday from the . City of San 
Diego that you submitted a CUP application on October 31 2016 BEFORE we 
even signed our agreement on the 2nd of November. . . Please confirm by 12:00 
PM Monday that you are honoring our agreement and will have final drafts 
(reflecting completely the below) by Wednesday at 12:00 PM. 

Geraci did not provide the requested confirmation that he would honor their agreement or 

proffer the requested agreements prior to Cotton's deadlines. 

29. On March 2 1, 2017, Cotton emailed Geraci to confirm their agreement was 

terminated and that Geraci no longer had any interest in the Property. Cotton also notified 

Geraci that he intended to move forward with a new buyer for the Property. 

30. On March 22, 2017, Geraci's attorney, Michael Weinstein ("Weinstein"), 

emailed Cotton a copy of a complaint filed by Geraci in which Geraci claims for the very first 

time that the three-sentence document signed by the parties on November 2, 2016 constituted 

the parties' complete agreement regarding the Property, contrary to the parties' further 

agreement the same day, the entire course of dealings between the parties, and Geraci' s own 

statements and actions. 

31. On March 28, 2017, Weinstein emailed Cotton and indicated that Geraci 

intended to continue to pursue the CUP application and would be posting notices on Cotton' s 

property. Cotton responded via email the same day and objected to Geraci or his agents 

entering the Property and reiterated the fact that Geraci has no rights to the Property. 

32. The defendants' refusal to acknowledge they have no interest in the Property 

and to step aside from the CUP application has diminished the value of the Property, reduced 

the price Cotton will be able to receive for the Property, and caused Cotton to incur costs and 

attorneys' fees to protect his interest in his Property. 

I I I I I 

I I I I I 

I I I I I 
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FIRST CAUSE OF ACTION 

(Breach of Contract - Against Geraci and ROES 1 through 50) 

33. Cotton realleges and incorporates by reference paragraphs 1 through 32, above, 

as though set forth in full at this point. 

34, Geraci and Cotton entered into an agreement to negotiate and collaborate in 

6 good faith on mutually acceptable purchase and sale documents reflecting the terms for a 

7 purchase and sale of the Property and a side agreement for Cotton to obtain an equity position 

8 in the MMCC to operate at the Property. This agreement is comprised of (a) the November 2, 

9 2016 document signed by Geraci and Cotton, and (b) the November 2, 2016 email exchange 

10 between Geraci and Cotton including other agreed-upon terms and the parties' agreement to 

11 negotiate and collaborate in good faith on final deal documents. True and correct copies of the 

12 · . agreement are attached hereto as Exhibits 1 and 2, respectively. 
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35. Cotton performed all conditions, covenants, and promises required on his part to 

be performed in accordance with the terms and conditions of the contract between the parties 

or has been excused from performance. 

36. Under the parties' contract, Geraci was bound to negotiate the terms of an 

agreement for the Property in goqd faith. Geraci breached his obligation to negotiate in good 

faith by, among other things, intentionally delaying the process of negotiations, failing to 

deliver acceptable final purchase documents, failing to pay the agreed-upon non-refundable 

deposit, demanding new and unreasonable terms in order to further delay and hinder the 

process of negotiations, and failing to timely or constructively respond to Cotton's requests and 

communications. 

37, As a direct and proximate result of Geraci' s breaches of the contract, Cotton has 

been damaged in an amount not yet fully ascertainable and to be determined according to proof 

at trial. 

I I I I I 

I I I I I 

I I I I I 
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SECOND CAUSE OF ACTION 

(Intentional Misrepresentation - Against Geraci and ROES 1 through 50) 

38. Cotton realleges and incorporates by reference paragraphs 1 through 37, above, 

as though set forth in full at this point. 

Defendants made statements to Cotton that: (a) were false representations of 

material facts; (b) defendants !mew to be false or were made recklessly and without regard for 

their truth; ( c) defendants intended Cotton to _rely upon; ( d) Cotton reasonably and justifiably 

relied upon; (e) Cott'on's reasonable reliance upon was a substantial factor in causing harm and 

damage to Cotton; and (f) caused damages to Cotton as a direct and proximate result of such 

fraudulent statements as described in paragraphs 1 through 32 above. 

40, The intentional misrepresentations by defendants include at least the following: 

(a) On or about October 31, 2016, Geraci fraudulently induced Cotton· to 

execute the Ownership Disclosure Statement by (i) falsely representing that Geraci needed to 

show he had access to the Property in connection with his 'lobbying efforts to resolve the 

zoning issue and in connection with the preparation of a CUP application; and (ii) by 

indicating the document would only be used as a show of good-faith while the parties 

negotiated on the sale terms; 

(b) On or about November 2, 2016, Geraci fraudulently induced Cotton to 

execute the document Geraci now alleges is the fully integrated agreement between the parties 

by representing that (i) the CUP application would not be filed until th~ zoning issue was 

resolved; (ii) Geraci would honor the terms of the complete agreement reached by the parties at 

their November 2, 2016 meeting; (iii) Geraci would pay the $40,000 remainder of the $50.,000 

non-refundable deposit to Cotton on or before filing a CUP application; and (iv) Geraci 

understood and agreed the document was not intended to be the final agreemenfbetween the 

parties for the purchase of the Property and did not contain all material terms of the parties' 

agreement; 

I I I I I 

I I I I I 
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(c) On multiple occasions, Geraci represented to Cotton that a CUP 

application for the Property could not be submitted until after the zoning issue was resolved;. 

(d) On multiple occasions, Geraci represented to Cotton that Geraci had not 

yet filed a CUP application with respect to the Property when the CUP application had already 

been filed; and 

(e) On multiple occasions, Geraci represented to Cotton that the preliminary 

work of preparing a CUP application was merely underway, ·when, in fact, the CUP application 

had already been filed. 

41. Defendants, through their intentional misrepresentations and the actions taken in 

reliance upon such misrepresentations, have diminished the value of the Property, reduced the 

price Cotton will be able to receive for the Property, and caused Cotton to incur costs and 

attorneys' fees to protect his interest in his Property. As a further result of the intentional 

misrepresentations, Cotton has been deprived of the remaining $40,000 of the non-refundable 

deposit that Geraci promised to pay prior to filing a CUP application for the Property. 

42. The misrepresentations were intentional, wi llful, malicious, outrageous, 

16 unjustified, done in bad faith and in conscious disregard of the rights of Cotton, with the intent 

17 to deprive Cotton of his interest in the Property. This intentional, willful, malicious, 

18 outrageous and unjustified conduct entitles Cotton to an award of general, compensatory, 

19 special, exemplary and/or punitive damages under Civil Code section 3294. 

20 THIRD CAUSE OF ACTION 

21 (Negligent Misrepresentation - Against Geraci and ROES 1 through 50) 
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43. · Cotton realleges and incorporates by reference paragraphs 1 through 42, aboye, 

as though set forth in full at this point. 

44. Defendants made statements to Cotton that: (a) were false representations of 

material facts; (b) defendants had no reasonable grounds for believing were true when the 

statements were made; (c) defendants intende.d Cotton to rel y upon; (d) Cotton reasonably and 

justifiably relied upon ; (e) _Cotto.n 's reasonable reliance upon was a substantial factor in 

causing harm and d;image to Cotton; and (f) caused damages to Cotton as a direct and 
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proximate result of such fraudulent statements as described in paragraphs I through 32 above. 

45. The negligent misrepresentations by defendants include at least the following: 

(a) On or about October 31, 2016, Geraci fraudulently induced Cotton to 

execute the Ownership Disclosure Statement by (i) falsely representing that Geraci needed to 

show he had access to the Property in connection with his lobbying efforts to resolve the · 

zoning issue and in connection with the p reparation of a CUP application; and (ii) by 

indicating the document woulq only be used.as a show of good-faith while the parties 

negotiated on the sale terms; 

(b) On or about November 2, 2016, Geraci fraudulently induced Cotton to 

execute the document Geraci now alleges is the fully integrated agreement between the parties 

by representing that (i) the CUP application would not be filed unti l the zoning issue was 

resolved; (ii) Geraci would honor the terms of the complete agreement reached by the parties at 

their November 2, 2016 meeting; (iii) Geraci would pay the $40,000 remainder of the $50,000 

non-refundable deposit to Cotton on or before filing a CUP application; and (iv) Geraci 

understood and agreed the document was not intended to be the final agreement between the 

parties for the purchase of the Property and did not contain all material terms of the parties' 

agreement; 

(c) On multiple occasions, Geraci represented to Cotton that a CUP 

application for the Property could not be submitted until afteI." the zoning issue was resolved; 

(d) On multiple occasions, Geraci represented to Cotton that Geraci had riot 

yet filed a CUP application with respect to the Property when the CUP application ~ad already 

been filed ; and 

(e) On multiple occasions, Geraci represented to Cotton that the preliminary 

work of preparing a CUP application was merely underway, when, in fact, the CUP application 

had already been filed. 

46. Defendants, through their negligent misrepresentations and the actions taken in 

reliance upon such misrepresentations, have diminished the value of the Property, reduced the 

price Cotton will be able to receive for the Property, and caused Cotton to incur costs and . 
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attorneys' fees to protect his interest in his Property. As a further result of the negligent 

misrepresentations, Cotton has been deprived of the remaining $40,000 of the non-refundable 

deposit that Geraci promised to pay prior to filing a CUP application for the Property. 

FOURTH CAUSE OF ACTION 

(False Promise - Against Geraci and ROES 1 through 50) 

47. Cotton realleges and incorporates by reference paragraphs l through 46, above, 

as though set forth in full at this point. 

48. On November 2, 2016, among other things, Geraci falsely promised the 

following to Cotton without any intent of fulfilling the promises: 

(a) Geraci would pay Cotton the remaining $40,000 of the non-refundable 

deposit prior to filing a CUP application; 

(b) Geraci would cause his attorney to promptly draft the final integrated 

agreements to document the agreed-upon deal between the parties; 

(c) Geraci would pay Cotton the greater of $10,000 per month or 10% of the 

monthly profits for the MMCC at the Property if the CUP was granted; and 

(d) Cotton would be a 10% owner of the MMCC, business operating at 

Property if the CUP was granted. 

49. Geraci had no intent to perform the promises he made to Cotton on November 

2, 2016 when he made them. 

50. Geraci intended to deceive Cotton in order to, among other things, cause Cotton 

to rely on the false promises and execute the document signed by the parties at their November 

2, 2016 meeting so that Geraci could later deceitfully allege that the document contained the 

parties' entire agreement. 

51. 

52. 

53. 

Cotton reasonably relied on Geraci ' s promises. 

Geraci failed to perform'the promises he made on November 2, 2016. 

Defendants; through their false promises and the actions taken in reliance upon 

such false promises, have diminished the value of the Property; reduced the price Cotton will 

be able to receive for the Property, and caused Cotton to incur costs and attorneys' fees to 
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protect his interest in his Property. As a further result of the false promises, Cotton has been 

deprived of the remaining $40,000 of the non-refundable deposit that Geraci promised to pay 

prior to filing a CUP application for the Property. 

54. The false promises were intentional, wi llful, malicious, outrageous, unjustified, 

done in bad faith and in conscious disregard of the rights of Cotton, with the intent to deprive 

Cotton of his interest in the Property. This intentional, wi11ful, malicious, outrageous and 

unjustified conduct entitles Cotton to an award of general, compensatory, special, exemplary 

and/or punitive damages under Civil Code section 3294. 

FIFTH CAUSE OF ACTION 

(Declaratory Relief - Against Geraci, Berry, and ROES 1 through 50) 

55. Cotton realleges and incorporates by reference paragraphs 1 through 54, above, 

as though set forth in full at this point. 

56. An actual controversy has arisen and now exists between Cotton and all 

14 defendants concerning their respective rights, liabilities, obligations and duties with respect W 

15 . the Property and the CUP application for the Property filed on or around October 3 1, 2016. 
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57. A declaration of rights is necessary arid appropriate at this time in order for the 

parties to ascertain their respective rights, liabilities, and obligations because no adequate 

remedy other than as prayed Jor exists by which the rights of the parties may be ascertained. 

58. Accordingly, Cotton respectfully requests a judicial declaration of rights, 

liabilities, and obligations of the parties. Specifically, Cotton requests a judicial declaration 

that (a) defendants have no right or interest whatsoever in the Property, (b) Cotton is the sole 

interest-holder in the CUP application for the Property submitted on or around October 31, 

2016, ( c) defendants have no interest in the CUP application for the Property submitted on or 

around October 31, 2016, and ( d) the Lis Pendens filed by Geraci be released. 

I I I I I 

I I I I I 

I I I I I 

I I I I I 
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PRAYER FOR RELIEF 

WHEREFORE, Cotton prays for relief as follows: 

ON THE FIRST CAUSE OF ACTION: 

1. For general, special, and consequential damages in an amount not yet fully 

ascertained and according to proof at trial, but at least $40,000; and 

2. For compensatory and reliance damages in an amount not yet fully ascertained 

and according to proof at trial. 

ON THE SECOND CAUSE OF ACTION 

1. For general, special, and consequential damages in an amount not yet fully 

ascertained but at least $40,000; 

2. For compensatory and reliance damages in an amount not yet fully ascertained 

and according to proof at trial; and 

3, For punitive and exemplary damages in an amount just and reasonable to punish 

and deter defendants. 

ON THE THIRD CAUSE OF ACTION 

1. For general, special, and consequential damages in an amount not yet fully 

ascertained but at least $40,000; and 

2. For compensatory and reliance damages in an amount not yet fully ascertained 

and according to proof at trial. 

ON THE FOURTH CAUSE OF ACTION 

1. For general, special, and consequential damages in an amount not yet fully 

ascertained but at least $40,000; 

2. For compensatory and reliance damages in an amount not yet fully ascertained 

and according to proof at trial; and 

3, For punitive and exemplary damages in an amount just and reasonable to punish 

and deter defendants. 

I I I I I 

I I I I I 
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ON THE FIFTH CAUSE OF ACTION 

1. 

the Property; 

2. 

For a judicial declaration that defendants have no right or interest whatsoever in 

For a judicial declaration that Cotton is the s_ole interest-bolder in the CUP 

5 application for the Property submitted on or around October 31, 2016, defendants have no right 

6 · or interest in said CUP application, and that defendants are enjoined from further pursuing 

7 such CUP application for the Property; and 
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3. For a judicial order that the Lis Pendens filed by Geraci on the Property be 

released . . 

ON ALL CAUSES OF ACTION 

L For interest on all sums at the maximum legal rates from dates according to 

proof; 

For costs of suit; and 2. 

3. For such other relief as the Court deems just. 

DATED: August 25, 2017 

2403.004/3BQ6279.hkr . 

SECOND AMENDED CROSS-COMPLAINT 

Respectfully submitted, 

~~~,LLP 

:S.DEMIAN 
ADAM C. WITT 

18 

Attorneys for Defendant and Cross-Complainant 
Darryl Cotton 
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1-1/02/2016 

Agreement between Larry Geraci or assignee and Darryl Cotton; 

' . 

Darryl Cotton has agreed to sell the property locc1ted at 6176 Federal Blvd, CA for a sum of $800,000.00 

to Larry Geraci or assignee on the approval of a Marijuana Dispensary. (CUP for a dispensary) 

Ten Thousand dollars (cash) has·been given in good faith earnest money to be applied to the sales price 

of $800,000.00 and to remain in effect until license is approved. Darryl Cotton has agreed to not enter 

into any other contacts on this property. 

< lfn~------
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ACKNOWLEDGMENT 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document-to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

State of CalifomSa, 
County of (l 

d: I oDHa before me, 
J 

J;s;; I~ ~ Nt Lt}-f. l/ Noktt\,/ A<~ l 
(insert name and title of the officer) 1 

personally appeared Lat(\, 
who proved to me on the basis of s tisfactory evidence to be the person(s whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that th.e foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signaturf{~ ~ (Seal) 
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6/7/2017 

M Gmail 

Agreement 
2 messages 

Larry Geraci <Larry@tfcsd .net> 
To: Darryl Cotton <darryl@inda-gro.com> 

Best Regards, 

Larry E. Geraci, EA 

Tax & Financial Center, Inc 

5402 Ruffin- Rd, Ste 200 

San Diego, Ca 92123 

Web: Larrygeraci. com 

Bus: 858.576.1040 

Fax: 858. 630. 3900 

Circular 230 Disclaimer: 

Gmall - Agreement 

Darryl Cotton <indagrodarryl@gmail.com> 

-·-·--·-·"··-···-- ---
Wed, Nov 2, 2016 at 3: 11 PM 

IRS regulations require us to advise you that, unless otherwise specifically noted, any federal tax advice in this communication (including any 
attachments. enclosures. or other accompanying materials) was not intended or written to be used, and it cannot be used. by any taxpayer for the 
purpose of avoiding penalties: furthermore , this communication was not intended or written to support the promotion or marketing of any of the 
transactions or matters it addresses. This email is considered a confidential communication and is intended for the person or firm identified above. If 
you have received this In error, please contact us at (858)576-1 040 and return this to us or destroy it immediately. If you are in possession of this 
confidential information, and you are not the intended recipient, you are hereby notified that any unauthorized disclosure. copying. distribution or 
dissemination of the contents hereof is strictly prohibited. Please notify the sender of this facsimile immediately and arrange for the return or 
destruction of this facsimile and all attachments. 

https://mail.google.comlmaillu/0l?ui=2&ik= 505cbcf73f&view= pt&q=tarry%40TFCSD .net&qs= true&search= query&th= 1582864aead4c94e&sirnt= 15827193a1879... 112 
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617/2017 Gmail - Agreement 

~ .. ..-._., ... ____ _ ,_,~---~------ - --
~ Cotton & Geraci Contract.pdf 
LI 71K 

Larry Gera·ci <Larry@tfcsd.net> 
To: Darryl Cotton <darryl@inda-gro.com> 

No no problem at all 

Sent from my iPhone 

On Nov 2, 2016, at 6:55 PM , Darryl Cotton <darryl@inda-gro.ccim> wrote: 

Hi Larry, 

Wed, Nov 2, 2016 at 9:13 PM 

Thank you for meeting today. Since we executed the Purchase Agreement in your office for the sale price 
of the property I just noticed the 10% equity position in the dispensary was not language added into that 
document. I just want to make sure that we're not missing that language in any final agreement as it is a 
factored element in my decision to sell the property. I'll be fine if you would simply acknowledge that here 
in a reply. 

Regards. 

Darryl Cotton, President 

l~i~it.:~~~ 
j ;~ ·. '"Sunii~M In-It Box"' .1': 
i ~ " -~'"""· ,,..,· . ,: .;~; 

'it 

darry l@inda-gro.com 
www .inda-gro.com 
Ph: 877.452.2244 
Cell: 619.954.4447 
Skype: dc.dalbercia 

6176 Federal Blvd, 
San Diego, CA. 92114 
USA 

NOTICE: The information contained in the above message is confidential information solely for the use of the intended recipient. If 
the reader of this message is not the intended recipient, the reader is notified that any use, dissemination, distribution or copying 
of this communication is strictly prohibited. !fyou llave received this communication in error, please notify Inda-Gro immediately 
by telephone at 619.266.4004. 

[Quoted text hidden] 

https :/Imai I .googl e. ccim/m ail/u'O/?ui = 2&i k= 505cbcf73f.&vi ew= pt&q,, I arry%40TF C SO .net&qs= true&sear ch= query &th= 1582864aead4c94e&si m I= 15827193a 1879. . . 2/2 
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13 

14 

15 

16 
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20 

21 

22 

23 

24 

25 

26 

27 

28 

DA VID S . DEM IA N , SBN 22 062 6 

E-MA IL: dde mi an@f l blaw . c om 

A D A M C. W I T T , SBN 27 1 502 

E - M AI L : a wit t@rlb l a w , co in 

FINCH, THORNTO:N & BAIRD, LLP 
A TTORNEYS AT LAW 

4747 EXECUTIVE DR IVE - S U ITE 7 0 0 

SAN DIEGO, CALIFORNIA 92121 - 3 10 7 

TELEPHON E: ( 858 ) 73 7 -31 00 

FACS I MILE : (858 ) 73 7-3 101 

Attorneys for Defendant and Cross-Complainant Darryl Cotton 

SUPERIOR COURT OF THE STA TE OF CALiFORNIA . 

FOR THE COUNTY OF SAN DIEGO 

CENTRAL DIVISION . 

LARRY GERACI, an individual, 

Plaintiff, 

v. 

DARRYL COTTON, an individual; and 
DOES l through 10, inclusive, 

Defendants. 

--- ----------------j 
DARRYL COTTON, an individual, 

Cross-Complainant 
V, 

LARRY GERACI, an individual; 
REBECCA BERRY, an individual; and 
ROES l through 50, 

Cross-Defendants. 

I, Heidi Runge, declare that: 

CASE NO: 37-2017-00010073-CU-BC-CTL 

PROOF OF SERVICE BY MAIL 

[IMAGED FILE] 

Assigned to: 
Hon. Joel R. Wohlfeil, Dept. C-73 

Complaint Filed: March 21, 2017 
Trial Date: Not Set 

I am over the age of eighteen years and not a party to the action; Tam employed in the 

County of San Diego, California, where the mailing occurred; and my business address is 4747 

Executive Drive, Suite 700, San Diego, California 92121-3107. I further declare that I am 

readily familiar with the business'. practice for collection and processing of correspondence for 

mailing with the United States Postal Service pursuant to which practice the correspondence 

PROOF OF SERVICE BY MAIL 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

26 

27 

28 
FINCH, THORNTON & 

BAIRD, LLP 
4747 Executive 

Drive - Suite 700 
San Diego, CA 92121 

(858) 737-3100 

will be deposited with the United States Postal Service this same day in the ordinary course of 

business. I caused to be served the following document(s): SECOND AMENDED CROSS

COMPLAINT, by placing a cppy thereof in a separate envelope for each addressee listed as 

follows: 

Michael R. Weinstein, Esq. 
Scott H. Toothacre, Esq. 
Ferris & Britton 
A Professional Corporation 
501 West Broadway, Suite 1450 
San Diego, California.92101 
Telephone: (619) 233-3131 
Facsimile: (619) 232-93 16 
Email: mweinstein@ferris britton. com 

stoothacre@ferris bri tton. com 

_Michael R. Weinstein, Esq. 
Scott H. Toothacre, Esq. 
Ferris & Britton 
A Professional Corporation 
501 West Broadway, Suite 1450 
San Diego, California 92101 
Telephone: (619) 233-3131 
Facsimile: (619) 232-9316 
Email: mweinstein@ferrisbritton.com 

stoothacre@ferrisbritton.com 

ATTORNEYS FOR PLAINTIFF AND 
CROSS-DEFENDANT LARRY GERACI 

ATTORNEYS FOR CROSS-DEFENDANT 
REBECCA BERRY 

I then sealed the envelope(s) and, with the postage thereon fully prepaid, either 

deposited it/each in the United States :Postal Service or placed it/each for collection and 

mailing on August 25, 2017, at San Diego, California, following ordinary business practices. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed on August 25, 2017. 

2403.004/Propf.hr 

2 

· PROOF OF SERVICE BY MAIL 
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Jul 21 2016 1631

Courts Ex 005

Case _312017M0010073CU-BCCTL

Recd

Dept
C73 CIk.________

From

Daryl Fed Sf16199544447

From

Daryl Fed Sf16199544447

From

Daryl Fed 516199544447

Sent To

Daryl Fed 516199544447

From

Daryl Fed 6y16199544447

Sent To

Daryl Fed 516199544447

Front

Daryl Fed

From

Dary Fed 516199544447

Sent To

Daryl Fed 616199544447

From

Daryl Fed 616199544447

Sent To

Daryl Fed 616199544447

vertical

ACDC for live resin processes

Vu

We are doing so very unique things here

some

Wow ... Urs

If we can get this through that should work as

great asset to the business

This is show we can take on the road

Love it

Jul 21 2016 163136

Jul 21 2016 163136

Jul 21 2016 163206

Jul 21 2016 163414

Jul 21 2016 163511

Jul 21 2016 163516

Jul 21 2016 163531

Jul 21 2016 163545

Jul 21 2016 1636 66

Jul 21 2016 163654

Jul 21 2016 163711

GER0498

Trial Ex 005-001

Court's Ex. __ 0=0..::!05'-_ 
Case# 37-201NJ0010073-CU-8C-CTL 

Rec'd ________ _ 

Dept. C-73 Clk. ___ _ 

Jul 21, 2016 16:31 

From· 
Daryl Fed B 16199544447) 

Jul 21, 2016 16:31 36 

From: 
Daryl Fed B, 16199544447) ~ :Going vertical Jul :ll, 2016 16:31 36 

From: 
Daryl Fed B 16199544447) ACDC for live resin processes Jul 21, 2Cl16 16:32:0G 

Sent To. 
Daryl Fed S( 161995444.!!7) 

Jul 21, 2016 16:34:14 

From: 
Daryl Fell BP6I99541lCd7) Yup 1111 ?1, ?01616:35:11 

Sent To. 
Daryl Fed B( 16199544447) 

Jul 21, 2016 16:35:16 

From. 
Daryl Fed 8 (161996444.!!7) We are doing so very unique things here Jul 21, 2016 15:35:31 

From: 
Daryl Fed B 1619954.!1447) some Jul 21, 2016 16:35.45 

Sent To: 
Darvl Fed B t1619964.!1447I 

Jul 21, 2016 16:35:56 

From· 
Daryl Fed B 16199544447) This is a show we can take on the road. Jul 21, 2016 16:36 54 

San1 To· 
Dary Fed B:161995444117) 

Jul 21, 2016 16:37, l 1 

GER0498 
Trial Ex. 005-001 
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HI 22 2216 5927

r4
So heres the deal have investors that want me to

build these trailers and put them inside commercial

building in so cal

told them might know some real Estate guys that

could suggest properties

GER0499

IiiiDay 16

Trial Ex 005-002

Frnrn· 
Daryl red B 16199544447) 

F,om. 
Daryl Fed B 16199544447) 

From· 
Da,yl Fed 8 161995444471 

Sent To: 
Daryl re<1 El( 161995444'17) 

From: 
Daryl Fed 8,16199544447/ 

From: 
Daryl Fed 8(16199544447) 

Jul 25, 2016 09:27 

~rm.may 16 

So here's the deal. I have investors that want me to 
build these t railers and put them inside a commercial 
building in so cal 

I told them I might know some real Estate guys that 
could suggest properties 

Trial Ex. 005-002 

JUI 25, 2016 09:27:27 

Jul 2S, 2016 09:27:27 

Jul 25, 2016 09:27:27 

Jul 25, 2016 09:28'05 

Jul 2S, 2016 09:28:18 

Jul 25, 2016 09'28:53 

GER0499 
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From The first order would be for four trailers Jul 25 2016 092922
Daryl Fed 816199544447

From The rooms are secure and all we need is to get

Daryt Fed 516199544447
Jul 25 2016 0929.59

power and water to them

From

Daryl Fed 516199544447
Each trailer is self contained Jul 25 2016 093014

From Having them inside commercial property building

Daryl Fed 516199544447 would be nice but its not mandatcry
Jul 25 2016 093114

From
Whadya think Jul 25 2016 093336

Deryl Fed 516199544447

Sent To

Daryl Fed 916199544447

From

Daryl Fed 816199544447

Sent To

Deryl Fed 816199544447

Der Fed 516199544447
Can we do 330

Sent To

Daryl Fed 616199544447

From

Daryl Fed 816199544447

Meeting Ill contact you shortly

30 mm

Sure

Jul 26 20Th 1444

Hey Larry do you have time for call

Jul 27 2016 0730

Good morning saw missed your call last night

Im in if you need to reach me this am

Jul 27 2016 0964

Jul 25 2016 0946 44

Jul 25 2016 1L4415

Jul 25 2016 144437

Jul 25 2016 144547

Jul 25 2016 144917

Jul 27 2016 073052

GEROSOO

Trial Ex 005-003

From: 
DaryI Fed an61995A44.47/ 

From: 
l),iry1 l=prJ f>l If, 199.~44447) 

From 
Darv, F,:d B 16f9954441l7J 

Frorn; 
Daryl Fed B 1619954111,.n?J 

F-rorn: 
Darvl red 9(161995444471 

Senf To· 
Dary, Fed B(16199544447) 

From: 
Oary1 Fed B 161995.144.d?) 

';e,ntlo 
Daryl Fed 8!16199544447) 

From· 
Daryt Fed 8(161895441147) 

Sent To. 
Daryl FecJ S 161995441!.47) 

~rom: 
Daryl Fect B 16199544-147) 

The f irst order would be for four trailers 

The rooms are secure and all we need is to get 
power and water to them. 

Each trailer is self contained 

Having them inside a commercial property building 
would be nice but it's not mandatory 

Whadya think? 

Jul 25, 2016 14:44 

Hey Larry do you have time for a call? 

Can we do 3:30? 

Jul 27, 2016 07:30 

Good morning. I saw I missed your call last night. 
I'm in if you need to reach me this am. 

Jul 27, 2016 09.54 

Trial Ex. 005-003 

Jul 25, 2016 09 29:2'2 

I11I 15 7016 QY:79:59 

Jul 25 2016 09:30:111 

Jul 25, 2010 09:31·14 

JUI 25 20'16 09,33'36 

Jul 25. 1016 09:46 413 

Lal 25 2015 1~:44 15 

,lul LS, 2IJ16 14.114'3/ 

.Jul 25, 201G 14'45 47 

Jul 25, 20·1,; 1.,•42:17 

GEROSOO 
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From

Daryl Fed 516199544447

From

Daryl Fed 916199544447

From

Dory Fed 816199544447

JW 27 2016 095426

Jul 27 2016 095426

Jul 27 2016 095426

Jul 27 2016 1339

Sent To

Dary FeO 516199544447

Sent To

Dory Fed 916199544447

Friday right around oclock

Is good

Jul 27 2016 133935

Jul 27 2016 133939

Jul 27 2016 1603

Fore

Dory Fed B16199544447 Yup Jul 27 2016 160356

GERO5O

Trial Ex 005-004

From: 
DarY1 Fed 8 [ 16199544447) 

Jul 27, 2016 09:54:26 

From: 
Daryl Fed Bi16199544447l 

.Jul 27 2016 Q0:54:26 

From: 
Daryl Fed 8 1161995444Lt7) 

Jul '!.7, 2016 0!?'54 26 

Jul 27, 2016 13:39 

SentTo. 
Daryl Fed 6 [16199544447) 

Jul 27, 2016 13:39:35 

Sent To: 
Daryl Fed 8 ,161995441l47) 

Jul 27, 2018 13:39:39 

Jul 27, 2016 16:03 

From. 
Daryl Fed B, 1619954!!1147) Yup Jul 27, 2016 16:03:56 

GER0501 
Trial Ex. 005-004 
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From

Dary Fed B16199544447

Sent To

Darv Fed 616199544447

Jul 29 2016 0932

Confirming our 100 here today

Ill let you know shortly had couple things up but

Im still trying to make it

Jul 29 2016 093258

Jul 29 2016 094213

Sent To

Dary Fed 916199544447

From

Daryl Fed 916199644447

Sent To

Dary Fed 516199544447

From

Dary Fed B16199544447
Excellent

Jul 29 20Th 1231

Jul 29 2016 1255

Jul 29 2016 125528

Aug 2016 1130

rorn

Daryl Fed 016199544447

From

Dary Fed 516199544447 JDay 23

Aug 2016 113050

Aug 2016 113050

GER0502

Whatever works

Matt will be there hes an operator may not be able

to make it because Im in the city meeting still

He is one of the main guys

Jul 29 2015 123101

Jul 29 2016 123212

Jul 29 2016 123237

Trial Ex 005-005

Jul 29, 2016 09:32 

From; 
Daryt Fed B( 16199544447) 

Confirming our 1 :Q0 here today? Jul 29, 2016 09·32·ss 

Sent To. 
Daryl Fed 8, 16199544447) 

Jul 29, 2016 09-42;13 

Jul 29, 201612:31 

Sent To. 
Dllryl Ft>rl 13, 16199~44447) 

Jul 29, 2016 12:31:01 

l'rom· 
DMyl FP.fl 8'16199'544447) 

Whatever works Jul 29, 2016 12:32:12 

Sent To. 
Daryl Fed 8116199S44447) 

Jul 29, 2016 12:32:37 

Jul 29, 2016 12.55 

From: 
Da1y1 Fed 8!16199544447) Excellent Jul 29, 2016 12 55·28 

Aug 1, 2016 11:30 

rrom: 
Daryl Fed 8[16199S44447) 

Aug 1, 2016 11 30-50 

FroM· 
Daryl Fed 8[161995441147) 

[@}Day 23 Aug 1, 2016 11·30.50 

GER0502 
Trial Ex. 005-005 
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Sent To

DaryC Fed B16199544447

Aug 2016 1218

From

Dary Fed 816199544447

From

Dary Fed 616199544447

From

Dary Fed 616199544447

From

Dary Fed B16199544447

From

Dary Fed 816199544447 Any updates to share

Aug 2016 1951

Sent To

Dary Fed B16199544447

From

Dary Fed 616199544447

Sent To

Dary Fed 816199544447

Sent To

Daryl Fed 816199544447

Crazy

Truly Now get this

There are MDS who visited over the weekend who

are completely into med canna

But they are insisting on organically grown for pure

concentrates

They told me more doctors are fed up with the

health care system and big pharma

Aug 2016 1016

Nothing at this point they have meeting August 11

Aug 11 2016 1613

Howd your meeting go

Aug 12 2016 1023

Nothing yet Nother meeting scheduled for next week

Another

Aug 2018 113306

Aug 2016 121807

Aug 2016 121856

Aug 2016 121943

Aug 2016 122034

Aug 2016 101645

Aug 2016 195143

Aug 11 2016 161300

6ug 12 2015 i0204

Aug 12 2016 102310

GER0503

Trial Ex 005-006

Sent To. 
Diltyl Fer! a:1Gl!'.ll1'.4U471 

From: 
Dary Fed B 161995444471 

From. 
Daryl Fed 6(161995444471 

From 
Do, yl F~d 8, ]6199544~<17) 

Fto,n: 
Daryl Fed 6{161!)954f.447) 

From: 
Dary Feo Bt 1619954444 71 

Sent To. 
Daryl rerJ B(16199544J!;) 

From: 
Da1yl Fe<:! s:161996444471 

<;1>n1Tn 
Daryl Fed B( 161995'14'147) 

S1>11' To: 
Daryl Fed 6 16199544447/ 

.t\ug 1. 2016 12:18 

Truly. Now get this 

There are MDS who visited over the weekend who 
are completely into med canna 

But they are insisting on organically grown for pure 
concentrates 

They told me more doctors are fed up with the 
health care system and big pharma 

Aug 3, 2016 10:16 

Any updates to share? 

Aug 4, 2016 19. 51 

Aug 11, 20·1616:13 

How'd your meeting go? 

Aug 12, 2016 10.23 

Trial Ex. 005-006 

Aug 1 2016 )1'33:06 

Aus 1, 2016 12:18 07 

Aug l.2016 12. IB,56 

A11g 1, 2016 12:19·43 

Aug I, ?01612·20 S4 

i.ug •, 2016 1c 16 45 

l\ug 4 201619:5 t 43 

Aug 111 2016 16;13;00 

Aug 12, 2016 10;23.,o 

GER0503 
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From

Dary Fed 816199544447

Sent To

Dary Fed 816199544447

Aug 12 2016 1149

Another meeting means there are open discussions

Sounds positive
Aug 12 2016 114909

Aug 12 2016 115136

Aug 15 2016 1048

Sent To

Dary Fed 816199544447

Sent To

Dary Fed B16199544447

Supposed to be the end of this week

Keep you posted

Aug 15 2016 104317

Aug 15 2016 104820

From

Dary Fed 816199544447

Aug 22 2016 0836

Good morning Did your team meet with the city last

week
Aug 22 2015 083634

Aug 22 2016 0908

Sent To

Dary Fed 616199544447

Good Fnortling Darrell yes we did meet With the team

we have one hold out but we think we can turn this

we have another meeting Thursday

ug 22 2016 090845

From

Daryl Fed B16199544447

That sounds manageable Let me know if there is

anything can do
Aug 22 2016 091246

Aug 26 2016 0945

Sent To

Dary Fed 816199544447

We have another meeting next Friday.. Pretty

important meeting
Aug 26 2016 094529

Aug 26 2016 1456

GERO5O4

Trial Ex 005-007

From· 
Daryl Fed 6 16199544447) 

Sent To. 
Daryl Fed 8(16199544.:!47) 

Senlio 
D;sryl Fed 8.16 !99544447) 

sent To· 
Dary< Fed B 161995444471 

From. 
Daryl Fi,d S, 16199544<1'17) 

Sen1 To: 
Daryl Fed 81161995444'17) 

From· 
Daryl Fed B 1 161995444471 

~ent To· 
Daryl r'ed B,1611')95444'17) 

Aug 12, 201611:49 

Another meeting means there are open discussions. 
Sounds positive 

Aug 15, 201610:48 

Aug 22, 2016 08:36 

Good morning. Did your team meet with the city last 
week? 

Aug 22, 2016 09:08 

That sounds manageable. Let me know if there is 
anything I can do. 

Aug 26, 2016 09:45 

. - •• 

Aug 26, 2016 14:56 

Trial Ex. 005-007 

Aug 12, 2016 11:49.09 

,\ug 12, '2016 11·s1:36 

Aug 15, 2016 10 '18:17 

Aug 15, 2016 10,48:20 

Auo 22, 2016 08:26.24 

ilug 22 '!016 09:08:46 

Aug 22 2016 09 12'46 

Auo 26, 2016 09:115:29 

GER0504 
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Sent To

Dery Fed B16199544447

From

Dary Fed B16199544447

From This is the website

Daryl Fed 816199544447 http//l5lfarmers.org

From

Daryl Fed 816199544447 Any updates

Sent To

Daryl Fed 616199544447

Sent To

Dary Fed 816199544447

Sent To

Deryl Fed B16199544447

From

Daryl Fed 816199544447

Sent To

Damyl Fed B16199544447

Sep 14 2016 1457

need your email address

On phone. Call you back shortly.

Aug 26 2016 1834

This is the link to our new website and the AUMA
Analysis think Matt will appreciate

http//1 5lfarmers.org/201 6/08/1 9/prop-64-

aumaanalysis/

Sep 2016 1446

Sep 2016 1516

Not yet probably next week

Sep 14 2016 1322

Let me know

Larry@TFC SD.net

Aug 26 2016 14 5657

Aug 26 2016 183423

Aug 2016 183630

Sep 2018 144618

Se 2015 151610

Sep 14 2015 132244

Sep 14 2016 132252

Sep 14 2016 145717

Sep 14 2016 145752

GERO5O5

Monday or Tuesday afternoon is good for

appointments

Trial Ex 005-008

Sentio 
Oarv( Fad 0;16199544447) 

From: 
Dar~ Fed s 1619954<1"447) 

Frorn. 
DarvI Fed B I6 l9%4e.447J 

From· 
Daryl Fed Bt 161995444471 

Senf To 
Darv, Fea B 1619!:'5444471 

Sent To· 
DarV1 Feel B, 16199544a47J 

Sent lo. 
[:)Aryl FM Bfln 19G5444<17/ 

Fr0111: 
Darv1 Fed S, 161995'144471 

Sent To· 
Daryl Fed 8[16l99544i47J 

Aug 26, 2016 18.34 

This is the link to our new website and the AUMA 
Analysis I think Matt will appreciate. 

http://151farmers.org/2016/08/19/prop-64-
aumaanalysis/ 

This is the website 
http://151farmers,org 

Sep 8, 2016 14:46 

Any updates? 

Sep 8, 2016 15:16 

Sep 14, 2016 13:22 

Sep 14, 2016 14:57 

I need your email address 

Trial Ex. 005-008 

Aug 26, 2016 JJ:56:57 

Aug 26, 2016 1a·3:.,-z3 

Aug ?F,, ?O 16 18:36.30 

Sep S, 2016 14:46:10 

Sep 8, 2016 15:1G'10 

Sep I 4, 2016 13:22.52 

Sep 1-l, 201u 14:57-17 

Sep 14, 2016 14:57,52 

GER0S0S 
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Sep 15 2016 1604

From

Dary B16199544447 Telegram has been installed

Sent To

Dary Fed 816199544447

Sent To

Dary Fed B16199544447

Sent To

Dary Fed B16199544447

From

Dary Fed 61619954
Thanks

Sent To

Darvt Fed B16199544447

Sent To

Dary Fed B16199544447

From

Dary Fed B16199544447
Thanks

From

Daryl Fed BM6199544447 On my way

Sent To

Daryl Fed 816199544447

From

Dary Fed 516199544447

Snt To

Dary Fed 516199544447

From

Dard Fed B16199544447
mm

Sep 15 2016 160442

Sep 15 2013 160638

Sep 15 2016 160716

Sep 15 2016 160729

Sep 15 2016 180745

Sep 15 2016 162328

Sep 15 2016 162356

Sep 15 2016 163108

Sep 20 2016 140258

Sep 20 2016 140311

Sep 20 2016 140316

Sep 20 2016 140330

Sep 20 2016 140338

GERO5O6

Still waiting br contact

As soon as he does will let you know

619 204-3838

Contact on telegraph

Sep 20 2016 1402

Whats your address

5403 Rutfin Road Suite 200

Trial Ex 005-009

Sep 15, 2016 16:04 

From: 
Daryl Fed 6 1619954,141171 Telegram has been installed Sep 15, 2016 16:04,42 

Sen\ To 
Daryl Fed 8116199544447) 

Sep 15, 2016 16 06:38 

Sent To: 
Daryl Fed Bl 16199544447\ 

Sep 15, 2016 16:07:16 

Sen1io· 
D.iryl Fed B 16199544"'47) 

Sep 15, 2016 15:07·29 

From. 
Daryl Fed 6(161995444'17) Thanks Sep 16, 2016 16:07:46 

Sent To 
Daryl Fed B, 161995444'17) 

Sep 15, 2016 15:23:38 

Sent To. 
Daryl Fed B 16199544447) 

Sef) 1s, 2016 rn::r•:s6 

From: 
Daryl Fed 5, 161996444.471 Thanks Sep 15, 2016 16~31-08 

Sep 20, 2016 14:02 

From: 
Daryl Feo B 1619954'1447) On my way 

Sep 20, 2016 14-02:58 

ScnlTo 
Daryl Feel 8!161995444471 

Sep 20, 2016 14 03. 11 

From: 
Daryl Feo B(1Gl995444'17) What's your address? Sep 20, 2016 1~:03'16 

f.PnrTn· 
Daryt Fed S 16199544447) 

Sqr,20, 2018 !ll·O~·;io 

From: 
Daryl Fed B 16199544447) 5 min Sep 20, 2016 J4:03'38 

GER0506 
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Sent To

Dory Fed 616199544447

Sent To

Darv Fed B16199544447

Sent To

Dary Fed B16199544447

Sent To

Dary Fed 616199544447

From

Dary Fed 616199544447

ron

Dary Fed 616199544447

From

Dary Fed B16199544447

Sent To

Dory Fed 616199544447

Sep 21 2016 0927

Sep 22 2016 1204

Sent To

Dary Fed B16199544447

roni

Dary Fed 616199544447
Thx

On phone. Call you back sholy. Sop 22 2016 120450

Sep 22 2016 120525

From

Dary Fed BM6i995441F

Sep 23 2016 0843

Good morning What entity would you like our

consultation contract to be directed to
Sep 23 2015 084323

GER0507

5402

Sep 20 2016 140343

Sep 20 2016 140343

Sep 20 2016 140402

Sep 21 2018 092730
Hi Darrell what is the full address of the federal

Boulevard property as well as how is title held

6176 federal blvd

rn getting payoffs values today

Will forward you when have them

Sep 21

Sep 21

Sep 21

Sep 21

2016 0926 37

2016 092857

2016 092926

2016 094626pulled title and it looks like 330000 is the balance

Trial Ex 005-010

SentTo 
o.~ryl red Btl6199S.i4447J 

Sent To. 
Daryl Fed 8116199544447) 

Senl To· 
DarY1 Fed B, 16199544447, 

Sent To 
Daryl Fed B, 16199544447) 

From: 
Odryl Fed s:16199544447) 

From: 
D;iry• FArJ 8(16199544447! 

r,om: 
Darv1 i=eo 8(161995444471 

Sent To 
Daryl Fed B )6199544447) 

Sent To 
Daryl Fed B 16199544447) 

From, 
Dary1 Fed B 16199544d47J 

From: 
Darv: Fed 8(16199544447) 

Sep 21, 2016 09;27 

6176 federal blvd 

Im getting payoffs values today 

Will forward you when I have them 

Sep 22, 2016 12;04 

Thx 

Sep 23, 2016 08:43 

Good morning. What entity would you like our 
consultation contract to be directed to? 

Trial Ex. 005-010 

Sep 20, 2016 14:03:.0.3 

Sep 20, 2016 li!.03:43 

'9., Sep 201 2016 1n:01.·02 

Sep 21, 20 le 09,27:30 

Sep ?.1, ?015 09 ia:37 

Sep 21, 2015 09°28:57 

Sep 21, 2016 09,29:26 

Sep 21, 2016 09:1!6:26 

• Sep 22, 2016 12:04,58 

Sep 22, 2016 12·os·2s 

GER0507 
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Sep 23 2016 1202

Sent To

Daryi Fed 616199544447

From

Daryl Fed 816199544447

From

Dary Fed 816199544447

Sent To

Dery Fed 816199544447

From

Daryl Fed 816199544447

From

Daryl Fed 816199544447

From

Dary Fed 816199544447

From

Daryl Fed 816199544447

From

Darv Fed 816199544447

Sent To

Dary Fed 816199544447

Sent To

Daryi Fed 816199544447

Address

Phone and email

Hi Darrell GERL investments LLC

5402 Ruftin Rd Suite 200 San Diego 92123

Sep 26 2016 0852

Good morning

Were you able to see the shared folder sent over

this am

Feel free to comment and edit these docs as we

work out the details

Im no lawyer but from my perspective its good

start

Let me know your thou gts

be reviewing today

Sep 27 2016 1112

On phone. Call you back shortly.

Sep 27 2016 1218

Trial Ex 005-011

Sep 23 2016 120220

Sep 22 2016 120845

Sep 23 2016 120901

Sep 23 2016 120908

Sep 26 2016 085231

Sep 26 2016 035313

Sep 26 2016 085457

Sep 26 2016 085646

Sep 26 2016 085717

Sep 26 2016 091104

Sep 27 2016 111247

GEROSO8

Sent To· 
Oa,yl r-.,,i B 16199544447! 

From: 
Dary Fed B 16199544447) 

rrom: 
Daryl Fed 8'1619954'4.47) 

Senile 
Daryl l'ed B( l619954-44A7) 

From: 
Daryl Fed S( 161995444471 

from: 
Oary1 Fed 6(16109544GA7) 

From: 
Daryl Fed B J61995444f.7) 

From. 
DaryJ •ed 8(16100544447) 

From: 
DarvJ Foo B 161995.24447) 

senl To: 
Dai yl l'e<:J s, 161996444.471 

<.Pnl Tn 
Daryl Fed 8(16199544447) 

Sep 23, 201612:02 

Address? 

Phone and email? 

Sep 26, 2016 08:52 

Good morning 

Were you able to see the shared folder I sent over 
this am? 

Feel free to comment and edit these docs as we 
work out the details. 

I'm no lawyer but from my perspective it's a good 
start 

Let me know your thougts. 

Sep 27, 2016 11:12 

Sep 27, 2016 12:18 

Trial Ex. 005-011 

Sep 23, 2016 12:02:20 

Sep '2'31 2016 I?. 08,45 

<;pp 2'~, :;,n 16 1?:0P.01 

sep 7.3, 2016 n:o!J·os 

Ser, 26, 2016 08:52:31 

Sep 26, 2016 03'53:'13 

Sep 26, 201s oa:5<1 s-; 

Sep 26, 20111 08.56.46 

Sep 26, 2016 os.57;17 

Sep 26, 2016 09:11:0.4 

Sep l.l 2U16 11 ' 12'4, 

GER0508 
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Froni

Daryl Fes 616199544447
Sep 27 2016 12.1842

Sep 28 2016 1428

Sent To

Daryi Fed 816199544447

Sent To

Dary Fed 816199544447

Sent To

Dary Fed 816199544447

Sent To

Daryl Fed 516109544447

Sent To

Daryt Fed 816199544447

Front

Daryt Fed B16199544447

From

Daryt Fed 616199544447

Sent To

Daryt Fed 616199544447

From

Daryt Fed B16199544447
mm

Sent To

Daryt Fed 516199544447

Sent To

Dary Fed B16199544447

What is your last name

In current meeting

Got it

They had it

Do they have final judgement on your property

Not sure what you mean Payoff

Sep 30 2016 0938

Does 1015 work

Sep 30 2016 1023

Sep 30 2016 1224

1661 2nd Ave El Cajon

Sep 28 2016 142809

Sep 28 2016 142819

Sep 28 2016 142828

Sep 28 2016 142833

Sep 28 2016 143049

Sep 28 2016 144220

Sep 30 2016 093857

Sep 30 2016 093919

Sep 30 2016 102328

Sep 30 2016 102333

Sep 30 2016 122442

GERO5O9

Trial Ex 005-012

From: 
Darvl Fed 8, 16199544~471 

Sep 27, 2016 12: 1s:112 

Sep 28, 2016 14'28 

sen1 To 
Daryl Fed Bl 16199541111'171 

Sep 28, 2016 1.1.:2a:oe 

s.,nt To. 
Dary1 iOed B, 16199544447) 

Sep 28, 20 16 14!28•19 

Senr To. 
Daryl Fed B 161995114d'17J 

Sep 28, 2016 14 28:28 

Sent To· 
Dary; i'eo 6' 1619951144'17) 

Sep ZS 2016 14 28.33 

Sent To: 
Daryl Fed 6 ' 16199544447) 

... Sep 29, 2016 1.1.·30:119 

From· 
Dary1 Fed E 161995114447) Not sure what you mean? Payoff? Sep 28, 2016 14 .4:./:20 

Sep 30, 2016 09:38 

From: 
Dary Fet/ B, 16199644~47) Does 10:15 work? Sep 30, 2016 09:38 57 

Sen1 To: 
Daryl Fetl 8 1161995444471 

Sep 30, 2016 09"'.39:19 

Sep 30, 2016 10:23 

rrom; 
Daryt Fed s:161995444471 

5 min Sep 30, 2016 10-23:28 

S<lnl To: 
Daryl Fed 6[161995444A71 

Sep 30, 2016 10·23:33 

Sep 30, 2016 12,24 

Sent To: 
Daryl Fed 81161995114447) 

Sep 30, 2016 12:24:42 

GER0509 
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Sep 30 2016 1345

From

Daryl Fed B1619954447
11 ck it out Sep 30 2016 134539

Oct 2016 2101

Sent To

Daryl Fed B16199544447

From

Daryl Fed 816199544447
Yes

Sent To

Daryl Fed 816199544447

Sent To

Daryl Fed .B16199544447

From

Daryl Fed 816199544447

From

Daryl Fed 816199544447

From

Darvi Fed B16199544447

From

Doryl Fed 816199544447

From

Daryl Fed 616199544447

The architect and the builder want to come out to

the place tomorrow morning at oclock is that OK

Oct 2016 0902

They should be there now

Oct 2016 1054

Is there septic tank on the property for that front

building

Oct 2016 0949

Fyi Dennis Peron is staying at the farm thru Friday

night

Dennis is the co-author of prop 215

He is getting up in years and may not be with us

much longer

Hes here fighting auma prop 64

We did radio show on LA last night

Trial Ex 005-013

Oct 2018 101 16

Oct 2016 090225

Oct 2016 090953

Oct 2016 1054 57

Oct 2016 094937

Oct 2016 094958

Oct 2016 095030

Oct 2016 095052

Oct 2016 095118

GERO51O

From: 
Dary( FP.d B 16199541141171 

Sent To 
Dary( Fed s:1619954<>447) 

From· 
D .. ry F'1d B 16199544447) 

Sent To 
Daryl Feel B 16199544447J 

Sent To 
Daryl Fad S, 16199644447! 

From. 
Dary1 Feel 8'16199544447) 

From. 
Dary Fed s, 16199544447) 

From: 
Daryl Fed sr 161!?9544447) 

From: 
Daryl r'!>d 8(1G19D5.a44471 

From: 
Daryl Fed Bt I61995411'1d7) 

Sep 30, 201613:45 

Ill ck it out 

Yes 

Oct 3, 2016 21:01 

ifhe a'rchitect and 
., t .. w I • e 

. . . 
• • 

Oct 4, 2016 09:02 

Oct 5, 2016 10:54 

Oct 6, 2016 09.49 

• • 
• • • 

Fyi Dennis Peron is staying at t he farm thru Friday 
night 

Dennis is the co-author of prop 215 

He is getting up in years and may not be with us 
much longer 

He's here fighting auma prop 64 

We did a radio show on LA last night. 

Trial Ex. 005-013 

Sep 30, 201G 13:45:39 

oc1 -:i, ,orn 21 01 16 

Oc1 4 2016 09:02'25 

oc:1 a, 201a os:09,53 

Oct 5, 2"016 10-54 57 

Oct 6, 2016 09.49.37 

0<:I 6, 201€ 09'49:58 

Ocl 6, 2016 09-50:30 

Ocl 6, 1016 09:50;52 

Oct 6. 2016 09.51 18 

GER0510 
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From If you or matt or anyonr wants photo op with real
Oct 2016 095244

DaryC Fed 816199544447 legendary activist now is your chance

Sent To

Dary Fed B16199544447

From

Dary Fed B16199544447

From

Dary Fed B16199544447

Sent To

Dar Fed B16199544447

From

Dary Fed B16199544447

From

Deryl Fed 816199544447

Sent To

Daryl Fed 616199544447

Sent To
Daryl Fed B16199544447

Sent To

Daryt Fed 816199544447

All sounds good but rn trying to keep it low-key

understand

Just wanted you to know Cali got med cannabis 20

yrs ago because of this guy

Oct 2016 1042

Surveyors will be out there on Tuesday just heads

Oct 2016 1629

Cot it

Oct 2016 1659

What time

will check they were going to get me time

Oct 10 2016 1154

There getting me time and just few minutes Ill let

you know

Oct 10 2016 1728

Sorry for the late notice he said he be there at AM

Oct 2016 095345

Oct 2016 095423

Dct 2016 095524

Oct 2016 104259

Oct 2016 162925

Oct 2016 165912

Oct 2016 170310

Oct 10 2015 115454

Ot 10 2016 172830

GEROS1

Trial Ex 005-014

From: 
DAry( Fe,J 81161!'.!9:s.444'17) 

S"ntTc,• 
Daryl Fed B( 161995444'17) 

From: 
Daryl Fed 8 116199544447! 

from· 
Daryl Fed B' 16199544447) 

Sent To· 
Daryl Feo 8'161995444'17) 

From 
Dary, Fed a 1619%44447/ 

From, 
Daryl l"ed 8{16!B9544447) 

Sent To: 
Da1 YI Fed B 161995444 47) 

Sent To· 
Dar\11 Fed sr 16l?.95444471 

Sent To· 
Dary Fed B[ 16199544411'7/ 

If you or matt or anyonr wants a photo op with a real 
legendary activist now is your chance 

I understand 

Just wanted you to know. Cali got med canriabis 20 
yrs ago because of this guy. 

Oct 8, 2016 '10:42 

Oct 8, 2016 16:29 

Got it 

Oct 9, 2016 16:59 

What time? 

Oct 10, 201611-54 

Oct 10, 2016 17:28 

Trial Ex. 005-014 

Oct 6, 2016 09-52'44 

Oct 6, 201( 09:53.46 

Ocl 6, 2016 09'511·23 

Oct 6, 2016 09:55:24 

Oct 13, 2016 10:42 59 

Oct 8, 2016 16"29"25 

Oct 9, 2016 16,59 12 

Oct 9 2016 17'03 10 

Ocl 10, 201611-5il;51l 

Oct 10, 2016 17:28:30 

GEROSll 
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Prom
Thats fine Jeff will be here Oct 10 2016 172910

Daryt Fed B16199544447

Sent To

Dary Fed B16199544447
Oct 10 2016 172919

Oct 11 2016 1407

Your guy never showed
From

Daryt Fed 616199544447

Sent To

Daryt Fed 916199544447

From

Daryt Fed 816199544447 Nope

Sent To

Darvt Fed B16199544447

From

Daryt Fed 916199544447
Got it

Sent To

Daryt Fed 916199544447

Sent To

Daryl Fed 816199544447

From

Daryl Fed B16199544447

Sent To

Daryl Fed e10199944447

Really

just looked in my email they moved it until

tomorrow at AM sorry about that

Oct 17 2016 1014

My architect needs access to the buildings at

ocloOk can you make that happen

Oct 18 2016 1322

On phone. Call you back shortly.

Just called

Oct 18 2016 1402

Trial Ex 005-015

Oct 11 2016 140745

Oct ii 2016 140757

Oct 11 2016 140835

Oct 11 2016 141148

Oct 11 2016 141213

Oct 17 2016 101431

Oct 18 2016 182218

Oct 18 2016 132231

Oct 18 2016 133406

GERO512

From: 
Daryl Fed B 16199544.!!471 Thats fine. Jeff will be here Oc1 10, 2016 17;29:rn 

S"ntTc,• 
Daryl Fed B( 161995444'17) 

Oct 10, ZOIG 17:29:19 

Oct 11, 2016 14,07 

From. 
Daryl Fed 6(16199544447/ Your guy never showed Oct 11. '20'16 1 ~:07:45 

SP.ntTo 
Daryl Fed 6 16199564.147) 

Oct 11, 2015 Jl:07:57 

From· 
Dary Fed B 16199544447) Nope oc1 11, 2016 1.a.:00:35 

Sent To 
Daryl Fed B, 161995444il7) 

Oct 11,2016 14.11 ~8 

From· 
Daryl Fed 8(16199544447) Got it Oct 11, 2016 14:12:13 

Oct 17, 2016 10:14 

Sen1 To. 
Dllryi Feel 8 16199544447) 

Oct 17, 2016 10, 14·31 

Oct 18, 2016 13:22 

Sent To. 
Daryl Fea B' l6199544447) 

. . . Oct 18 2016 1'3:22·18 

From· 
Daryl Fed 8(1619954114471 Ok Oct 18 2016 13:22:31 

Sen1 To 
Darvl Fed 8 101995<144-471 

Oct 18, 201513:34:06 

Oct 18, 2016 14:02 

GER0512 
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Prom

Daryt Fed B16199544447 Tag your it Oct 18 2016 140238

Oct 18 2016 1549

From

Dary Fed B16199544447
Do you have time for call Like in 20 mm Oct 18 2018 154941

Oct 20 2016 1035

Sent To

Dary Fed 816199544447

ron

Dary Fed 816199544447
sent you an email

From

Daryl Fed 816199544447 Darryl@indagro.com

Sent To

Dary Fed 816199544447

From

Dary Fed 816199544447

Sent To

Dary Fed B16199544447

Sent To

Dary Fed B16199544447

Can you send me your email

Oct 20 2016 1143

Oct 20 2016 1322

He is going to redraw them with the building on the

back and Ill send you both

Oct 20 2016 1447

Sounds good

Oct 24 2016 1137

Just sent over

That email is not going through could you recheck it

for me

Oct 20 2016 103514

Oct 20 2016 114349

Oct 20 2016 114416

Oct 20 2016 132224

Oct 20 2016 144731

Oct 24 2016 113712

Oct 24 2016 1142

GEROS13

Trial Ex 005-016

From· 
Daryl Fed 8'16199544.!!471 Tag your it Oct 18, 2015 14:02:38 

Oct 18, 2016 15:49 

From: 
Daryl Fed Bi16199644447J Do you have time for call? Like in 20 min? Oct 18, 2016 15 A9'.41 

Oct 20, 2016 10:35 

Sent To 
Dai 1/1 Fed 6 16199564447) 

Oct 20, 2016 10:35'14 

Oct 20, 2016 n:43 

Frorn. 
D.irvl Feel B 161995444'!71 I sent you an email oc, 20, 2016 1)'.43:49 

from: 
Dary1 Fed B(16199544~47) Darryl@inda-gro.com Oct 20, 2016 11 44'16 

Oct 20, 2016 13:22 

Sent To· 
Daryl Fed B, 161995'14<:671 

Oct 20 2016 13:22:24 

Oct 20, 2016 14:47 

From, 
Daryl Fed a: 16199544447) Sounds good. Ocl W 1016 14'47'31 

Oct 24, 2016 11:37 

Sent To· 
Darvl Fed B1'161995444471 

Ocl 24, 2016 11:37· 12 

Sent To· 
Daryl Fed a 16199544447) 

Oct 24, 2016 11·42·50 

GER0513 
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Front

Dory Fed B16i99544447

From

Dary Fed B16199544447

Sent To

Dary Fed 816199544447

From

Dary Fed 816199544247

Sent To

Daryl Fed 516199544447

Sent To

Daryt Fed B16199544447

From

Daryt Fed B16199544447

From

Daryt Fed 816199544447

Sent To

Darvt Fed B16199544447

Dar Fed 516199544447
Yes

Sent To

Dary Fed B16199544247

Oct 24 2016 123734

Oct 24 2016 124145

Oct 24 2016 124147

Oct 24 2016 122214

Oct 24 2016 124348

Oct 28 2016 100723

Oct 28 2016 111058

Oct 28 2016 111410

Oct 31 2016 094951

Oct 31 2016 095007

Nov 2016 1748.43

GERO514

Oct 24 2016 1237

just sent you TEST SEND email

love it

Thank you just sent the plans back to you

Clean and to the point

Oct 28 2016 1007

Can we get together on Monday at about noon

Oct 28 2016 1110

Sure

Ill be there

Oct 31 2016 0949

Can you bring copy of the grant deed

Nov 2016 1748

On phone. Call you back sholy.

Trial Ex 005-017

Oct 24, 2016 12:37 

From: 
Dary FecJ Bi 16199544447) 

I just sent you a TEST SEND email Oct 24 2016 12:37,34 

From: 
Daryl Fed Bll6l99S411A47) I love it! Oct 24, 2016 12'41:45 

s .. ntTo 
Dary1 i'ed 6, 16199544447) 

Oct 24, 2016 12•47.47 

Frorn; 
Daryl Fed B 16199511411'17) Clean and to the point Ocl 24, 2016 12'42:14 

Sent To· 
Dary, i'eo 8' 161995444d7) 

OCl 24, 2016 12,43 48 

Oct 28, 2016 10:07 

SPntTo 
Dary1 Fed E 1619954.14471 

Oct 28, 2016 10'07'23 

Oct 28, 2016 11"10 

From: 
Dary Fetl B 16199644~471 Sure Oct 28, 2016 11 10:58 

From: 
Daryl Fetl 8 1161995444;!7) I'll be there Oct 28, 2016 Wtll·10 

Oct 31, 2016 09:49 

Sen,To 
Dary Fed s:16199544447) 

Oct 31, 2016 09-49 61 

From· 
Da1vl F.,o B'161995444A71 Yes Oct a11 2016 oy·50:01 

Nov 1, 2016 17.48 

Sent To· 
Daryl Fed B,1619951144.!17) 

Nov 1, 2016 17 48 43 

GER0514 
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Nov 2016 1049

From Good morning Nov 2016 1C4912
Dary Fed B16199544447

From

Dery Fed B16199544447
Are you available for call Nov 2016 105334

Nov 220161123

From

Daryt Fed B16199544447
You need to hear this Nov 2016 112352

Nov 2016 1521

From
Can you give me call No 2016 152119

Daryl Fed B16199544.47t

Sent To

Daryt Fed Bc16199544447

From

Daryt Fed Bfl6199544447
Yes

From

Daryt Fed B1619954447

Sent To

Daryl Fed B16199544447

From

Daryl Fed B16199544447t

From

Daryl Fed e10199544447

Crazy day today can give you call tomorrow

morning

Nov 2016 1601

Lemon Grove shot down measure No to

dispensaries to

Only missed by 1%

Hell YEAH

Nov 14 2016 1026

Trial Ex 005-018

Good for us

Nov 2016 153210

Nov 2016 153625

Nov 92016 160101

Nov 2016 150126

Nov 2016 160132

Nov 2016 160143

GERO51S

From· 
Daryl Fed B 16199544<147) 

Fro,n; 
Daryl Fed B 1619954<1447! 

Fro111: 
Da, yl Fed B 16199544~47) 

From. 
D.irvl Fed B 16199~1144471 

SenI To. 
Daryl i'ea B 16199544447) 

From: 
Daryl F,id B 16199544.!f.7) 

From: 
Daryl .-.. d 8'1&199544447) 

SenITo 
Darvl Fed 6' 161995444'17) 

From· 
Dary, Fed B, l619954al!1!7t 

f'1om. 
Darv Feo 6 101995<144471 

Nov 2, 2016 10:49 

Good morning 

Are you available for a call? 

Nov 2, 201611:23 

You need to hear this 

Nov 8, 2016 15:21 

Can you give me a call? 

Yes 

Nov 9, 2016 16:01 

Lemon Grove shot down measure v. No to 
dispensaries to 

Only missed by 1% 

Hell YEAH! 

Nov 14, 2016 10:26 

Trial Ex. 005-018 

Nov:>, 2016 lC 49.12 

Nov 2, 2016 10'.53 34 

Nov 2, 2016 11,23 52 

No~ a, 2016 ·15.21·19 

Nnv R, /Olti 1""-17:10 

Nov 8, 201G 1-:"!G:25 

Nov 9, 2015 16:0t.01 

\lov 9, 2016 16'01'26 

Nov 9. 2016 11::o·t.32 

\lov 9, 2016 16:o 1 4 3 

GER0515 
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Sent To

Dary Fed B1619954447

From

Daryl Fed BM6199544447

Sent To

Daryt Fed B16199544447

From

Daryt Fed S16199544447

Sent To

Daryt Fed 616199544447

Sent To

Dary Fed B16199544447

From

Dary Fed B16199544e47J

Sent To

Dry Fed 916199544447

Sent To

Daryt Fed B16199544447

From

Daryt Fed 6M6199544447

just sent you an email they just need quick

signature and send back to me if you can get that

back ASAP Id appreciate it thank you

Nov 16 2016 1620

How goes it

Did they accept the CUP application

No news yet

Were still getting through them excepting the

property

Once the property is approved then believe were

settogo

Nov 18 2016 1158

Did you talk with matt on the cv dispensary

Nov 18 2016 1226

Yeah did but he seriously didnt have any interest

because he met with the Chula Vista city attorney

All those places are gonna be close down

Nov 30 2016 1926

Greetings

Trial Ex 005-019

Nov 14 2016 102647

Nov 16 2016 162021

Nov 16 2016 162547

Nov 16 2016 162637

Nov 16 2016 163019

Nov 16 2016 163033

Nov 18 2016 115805

Nov 18 2016 122607

Nov 18 2016 122613

Nov 30 2016 192618

GERO516

Sent To: 
Daryl Fed 81161995A4447) 

From, 
Daryl Fed B 16199544447) 

SentTo 
Daryl Fed B( 16199544447) 

From: 
Daryl red 9116199544447) 

Sent To: 
Daryl Fed B 16199544447) 

Sent To: 
Daryl Fed SI 1619951:11447) 

From· 
Daryl Fed R 161995444471 

Senf To· 
Daryl FPd 8p61Q(}544447) 

Sent To: 
Daryl Fed 8(16199544447) 

From: 
Daryl Fed B IG'l995444.171 

I just sent you an email they.just need):1,quick'. 
signature and send bacl< lo me•if 'y_ou.ca-ri g~M hat 
bacl< ASAP. ,:d ap~neciate it thank ybu - · · 

Nov 16, 2016 16:20 

How goes it? 

Did they accept the CUP application? 

Nov 18, 2016 11 58 

Did you talk with matt on the cv dispensary? 

Nov 18, 2016 12:26 

Nov 30, ?016 19:?6 

Greetings. 

Trial Ex. 005-019 

Nov 1.:, 2016 10:26,47 

Nov 16, 2016 11.,.20:it 

Nov 16, 2016 16:25:117 

Nov 16, 2016 16:26,37 

Nov 16, 2016 ,s,30:19 

Mov 16, 2016 16:30.33 

Nov ts, 2016 11:se:os 

Nov 18, 2016 12:26:07 

Nov 18, 2016 12:26.13 

Nnv 30, 2016 19:26"18 

GER0516 
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From

Dary Fed B16199544447
Do you have time for quick chat Nov 30 2016 192634

Sent To

Dary Fed B16199544447

From

Daryl Fed BM6199544447

From

Dary Fed S16199544447

Sent To

Daryt Fed BM6199544447

From

Daryl Fed Bc16199544447

From

Daryl Fed B16199544447

Prom

Dary Fed 016199544447

Sent To

Dary Fed 616199544447

Sent To

Daryl Fed 616199544447

Hi Darrell Ive been in meetings all day Ive got one

now until oclock Ill try to call you first thing in the

morning

Perfect

Dec 12 2016 1247

Do you have moment for call

Later on today will rn in meetings up till about

oclock maybe five

Thats fine Give me call when you can

Dec 12 2016 1742

Can you talk

Dec 14 2016 1546

Something you should know before tomorrows

meeting Can you take call

Ill call you in about two hours

Jan 2017 1220

Hi Daryl have the extreme case of the flu and Im in

bed Ill try to call you tomorrow or the next day

Nov 30 2016 192903

Nov 30 2016 192936

Dec 12 2016 124742

Dec 12 2016 125423

Dec 12 2016 125728

Dec 12 2016 174217

Dec 14 2016 154652

Dec 14 2016 155024

Jan 2017 122001

GERO517

Trial Ex 005-020

From. 
Daryl Fee! S:,6199644'147) 

Sent To: 
Daryl Fed B 161995A4447I 

From: 
Dary Fed B 101995444117) 

From: 
Darv red s:16199544447I 

Sent To: 
Daryl Fed B 16199544447) 

From. 
Da,yl Fed B, I6I99544447) 

From· 
Daryl Fed 8(16199544447) 

From: 
DilrYI Ferl fll161!'1~5.t4447l 

SenrTo· 
Daryl Fed 8[16199544447) 

<;1m1To 

Daryl Fed a I619954.'l.!\47I 

Do you have time for a quick chat? 

Perfect 

Dec 12, 2016 12:47 

Do you have a moment for a call? 

That's fine. Give me call when you can. 

Dec 12, 2016 17:42 

Can you talk? 

Dec 14, 201615:46 

Something you should know before tomorrows 
meeting. Can you take a call? 

Jan 4, 2017 12:20 

Trial Ex. 005-020 

Nov 30. 2016 19 26:3<1 

Nov 30, 2016 19·29:03 

Nov 30, 2016 19·29:36 

Dec 12 2016 12 47"42 

Dee 12, 2016 12 511:23 

Dec 12, 2016 12:57:28 

Dec 12, 2U1ti 17 42' 17 

Dec 14, 2016 15.1!6,52 

Der: 1:1, 7016 15:50;7<! 

Ja11 4, 2017 12:20·01 

GER0517 
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From
Get bettet and ttyl .Jan 2017 122021

Daryl Fed B16199544447

Jan 2017 0852

From

Dary Fed 816199544447 Any better 2017 085226

Jan 2017 0840

From Can you call me If for any reason youre not moving
Dary Fed 816199544447 forward need to know

Jan 2017 0840.54

Jan 2017 0951

Sent To

Dary Fed B16199544447

From

Daryl Fed 816199544447

Sent To

Dary Fed B16199544447

From

Dary Fed 816199544447

Sent To

Daryl Fed 616199544447

From

Dory Fed 816199544447

Sent To

Daryt Fed 816199544447

Im at the doctor now everything is going fine the

meeting went great yesterday supposed to sign off

on the zoning on the 24th of this month Ill try to call

you later today still very sick

Jan 13 2017 1046

Are you available for call

Thx

Im in meeting Ill call you when Im done

Jan 18 2017 1027

The sign off date they said its going to be the 30th

This resolves the zoning issue

Trial Ex 005-021

Jan 2017 095120

Jan 13 2017 104644

Jan 13 2017 104659

Jan 13 2017 104718

Jan 18 2017 102746

Jan 18 2017 103456

Jan 2017 103605

GERO518

From· 
Daryl FacJ B 1619951!4447) 

From: 
Darv1 Fed 6 161995444'17 I 

rrom• 
Daryl Fed B' 161995444A7) 

Sent To: 
Daryl Fed B, 161995444ll7) 

From: 
Daryl Fed B 16199544447) 

Sent To: 
Daryl red 81161995444471 

From: 
Daryl Fed B 161995441ll!7) 

SenrTo 
Daryl Fed 8 16199544447) 

From: 
Dwry1 i'od B11G1905A44471 

Sent To· 
Daryl Fed Bt 16199544411'7) 

Get bettet and tty I 

Jan 5, 2017 08,52 

Any better? 

Jan 6, 2017 08:40 

Can you call me. If for any reason you 're not moving 
forward I need to know. 

Jan 6, 2017 09:51 

Jan 13, 2017 10:46 

Are you available for a call? 

Thx 

Jan ·1a, 2017 10:27 

This resolves the zoning issue? 

Trial Ex. 005-021 

.Jan a 2017 12::;>o,7.1 

Jan 5, 2017 08 52 26 

Jan 6, !017 08.40 54 

Jan 6, 2017 oe 51 20 

Jan 13, 2017 io·46.44 

Jan 13, 2017 10.46:59 

Jan 13, 2017 10'47;18 

Jan 18, 2017 10:27·46 

Jan 18, 2017 10:34·5G 

Jan 18, 201110·:is·os 

GER0518 
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Jan 18 2017 1103

From

Dary Fed B1619954d447
Excellent Jon 18 2017 110342

Jan 30 2017 1550

Sent To

Daryl Fed B16199544447

From

Dar Fed B16199544447
Ok

Erom

Dory Fed 8816199544447
How goes it

Sent To

Dary Fed 8116199544447

From

Daryl Fed B816199544447

From

Daryl Fed 816199544447

Sent To
Darvi Fed B16199544447

From

Daryt Fed 816199544447

On phone. Call you back shortly.

Jan 31 2017 1447

Were waiting for confirmation today at about

oclock

Feb 2017 1215

Whats new

Feb 2017 0819

Based on your last text thought youd have some

information on the zoning by now Your lack of

response suggests no resolution as of yet

im just walking in with clients they resolved it its

fine were just waiting for final paperwork

Feb 2017 1015

That sounds good Can we speak later

Trial Ex 005-022

Jan 30 2017 155011

Jan 30 2017 155022

Jan 31 2017 144753

Jar 31 2017 144817

Feb 2017 121528

Feb 0T 081934

Feb 2017 082016

Feb 2017 101553

GERO519

From: 
Dary\ ;:.,dB 16199541141171 

Sent To 
Daryl Fed 8{16!~9644447) 

From· 
Dar,, Feti 6 116199544447) 

From: 
Dar,! Fed f,("16199~444.<1.71 

Sen1To 
Dar'II Fed S 16199511111ld7) 

From· 
Dar)" Fed B 16199544447) 

From: 
Daryl Fed B! 16199544111!7) 

Sent To: 
DarY1 Fed sr 16199544447/ 

From: 
Daryl Fed Bt I6199541l<!d7) 

Jan 18, 2017 11:03 

Excellent 

Jan 30, 2017 15:50 

Ok 

Jan 31, 2017 14:47 

How goes it? 

Feb 6, 2017 12:15 

Whats new? 

Feb 7, 2017 08:19 

Based on your last text I thought you'd have some 
information on the zoning by now. Your lack of 
response suggests no resolution as of yet. 

Feb 7, 2017 10:15 

That sounds good. Can we speak later? 

Trial Ex. 005-022 

Jan 18, 2017 11,03;42 

Jan 30, 2017 15-50:J t 

Jan 30. 2017 1s·sc:22 

Jan 31, 2017 Jl;47:53 

Jan 31, 2017 14 46:17 

fell 6, 2017 1.2-15-28 

Feb 7, iOli oa·19:3a 

Feb 7, 2017 os·20.16 

Feb 7, 2017 10: 15-53 

GER0519 
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Feb 2017 1127

Sent To

Dary Fed B16199544447

FrOn

Deryl red Bç1o19544447

Seni To

Dary Fed 16199544447

From

Dary Fed 816193544447

Sent To

Dary Fed 816199544447

Sent To

Daryl Fed 816199544447

Sent To

Oaryl Fed B10199944447

Feb 2017 112731

Feb 2017 121635

Feb 15 2017 082527

Feb 15 2017 130027

Feb 22 2017 1t3826

Feb 22 2017 142823

Feb 27 2017 085023

GERO52O

Not done intel 1030 tonight .. am tomorrow

Feb 2017 1216

Feb 15 2017 0825

Good morning Darrell.. We are preparing the

documents with the attorney and hopefully will have

them by the end of this week

Feb 15 2017 1300

Sounds good

Feb 22 2017 1138

Contract should be ready in couple days

Feb 23 2017 1438

Can you call me when you get chance thanks

Feb 27 2017 0850

Good morning Darrell emailed you the contract for

the purchase of the property ...the relocation

contract will come sometime today

Feb 27 2017 1004

Trial Ex 005-023

Feb 7, 2017 11:27 

Sent To 
Daryl rP.d 8 161995411111171 

Feb 7 2017 11-27:31 

Feb 7, 2017 12:16 

From: 
Daryl Fed B!161~9544447) K Feb 7. 2017 12·1s.35 

Feb 15, 2017 08:25 

S1m1 To 
Dary Fed B'16199Sc!4447) 

Feb 15, 2017 08:25:27 

Feb 15, 2017 13:00 

From· 
Dary Fed 6 {16199644447) 

Sounds good Feb 15, 2017 13:00:27 

Feb 22, 2017 11 :38 

~ont To 
Darvl Fed B, 161995,:44471 

F!!b 22, 2017 11;38:26 

Feb 23, 2017 14:38 

Sent To 
Daryl Fed B! 1619954441!7) 

Feb 23, 201714 38'23 

Feb 27, 2017 08:50 

Sem To 
Darvl Fe<1 a 1n 1995444471 

Feb 27, 2017 08:5C:23 

Feb 27, 2017 10:04 

GER0520 
Trial Ex. 005-023 
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Fronr

Hi Larry Im traveling today will have chance to

Daryl Fd 816199544447
look at that tomorrow and will forward it to my Feb 27 2017 100443

attorney thank you

Mar 2017 1216

Did you get my email
From

Daryl Fed 816199544447

Sent To

Daryl Fed B16199S44447

Sent To

Daryl Fed 816199544447

Sent To

Daryl Fed B1619F544447

Sent To

Daryl Fed B16199544447

From

Dary Fed B16199544447

Sent To

Daryl Fed 916199944447

Sent To

Dary Fed 816199544447

Yes did Im having her rewrite it now

As soon as get it Will forward it to you

Mar 2017 1630

Gina Austin is there she has red jacket on if YOU

want to have conversation with her

Mar 2017 1205

Just sent the contract over

Ill look it over tonight

Mar 16 2017 1647

Hows it going with the contract

Mar 17 2017 1144

Can we meet tomorrow

Apr 29 2017 2052

Trial Ex 005-024

Mar 2017 121644

Mar 2017 121707

Mar 2017 121713

Mar 2017 163014

Mar 2017 120553

Mar 2017 121003

Mar 16 2017 16 4723

Mar 17 2017 114427

GER052

From. 
Daryl Fod s; 10199$-14447) 

From: 
D;,ryl Fed Rl1619<l'i44447) 

Sent To 
Da,v' l=ed B 16199544447) 

S"otTo 
Daryl Fed BI16199544<147) 

SenrTo: 
Daryl Fed El 16 JQq544447) 

Seot To: 
Daryl Feo B 161995il4447/ 

From: 
Daryl Feci 0(161995114447) 

Senl To: 
DaIyl Fect 81161995.444471 

Si>nlTn 
Daryl Feel 8(161995'14447/ 

Hi Larry I'm traveling today I will have a chance to 
look at that tomorrow and I will forward it to my 
attorney thank you 

Mar 3, 2017 12:16 

Did you get my email? 

Mar 6, 2017 16:30 

• 

Mar 7, 2017 12:05 

Ill look it over tonight 

Mar 16, 2017 16"47 

Mar 17, 20·17 11.44 

Apr 29, 2017 20:52 

Trial Ex. 005-024 

Feb 27. 2017 10:04 43 

Mar 3, 2017 12: 16 44 

Mar 3, 2017 12·17:07 

Mar 3. 2017 12:17·1a 

Mar 61 2017 16:30: 1.4 

Mar 7, 1017 12:05 53 

Milt 71 2017 12:10:03 

Ma, 16, 201716'.47:23 

•.lar 11 2011 11·4.4•21 

GER0521 
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From

Dary Fed 616199544447
Check your email Apr 29 2017 205206

May 2017 0918

Sent To

Daryl Fed 616199544447

From

DarM Fed B16199544447

From

Dary Fed B16199544447

Sent To

Daryl Fed 516199544447

From

Dary Fed 516199544447

Sent To

Dary Fed B16199544447

Just received your email our response is

forthcoming

May 2017 1239

1/2 am cleaning up my documents and am about to

head to the court to file If you want to resolve this

respond to my email within the next 45 minutes Othe

2/2 rwise im heading to court to file

Ive been in meetings all morning will be addressing

is at oclock this is easy to resolve Daryl just follow

what you originally said to do. and its done

tried to be reasonable despite your actions We will

let judge and jury decide Do not text me or contact

me in any form from this point on

May 2017 0803

We will respond shortly

May 2017 091852

May 2017 123918

May 2017 123919

My 2017 124130

May 2017 124340

May 2017 080317

GER0522

Trial Ex 005-025

From. 
Dal yl Fed 9 161995~4447) 

Senf To 
Daryl Fed 6, lf\199544447) 

From 
Darvl Fed B! 16 !99544447) 

From· 
D¥YI Fed B 16199544447) 

Sent To: 
Daryi Fetl e; 16199544447) 

From: 
Darv Fed 8 ! 161!)9644447) 

Sent To 
Daryl Fed 8 16199544447) 

Check your email 

May 1, 2017 09:18 

May 1, 2017 12:39 

(1/2) I am cleaning up my documents and am about to 
head to the court to file. If you want to resolve this, 
respond to my email within the next 45 minutes. Othe 

(2/2) rwise im heading to court to file. 

I tried to be reasonable despite your actions. We will 
let a judge and jury decide. Do not text me or contact 
me in any form from this point on. 

May 8, 2017 08:03 

Trial Ex. 005-025 

/,pi 29, 2017 20:5,;06 

Ma1, I. 2017 09-18-52 

Ma1 1, 2017 12:39·18 

May 1, 2017 12:39 19 

May I, 2017 1?"41 ::10 

Ma) 1 2017 12·43 40 

May 8, 2017 08:03:17 

GER0522 

Case 3:20-cv-00656-TWR-DEB   Document 2-5   Filed 04/03/20   PageID.491   Page 22 of 76



 

EXHIBIT 16 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Case 3:20-cv-00656-TWR-DEB   Document 2-5   Filed 04/03/20   PageID.492   Page 23 of 76



l LAW OFFICES OF ANDREW FLORES 
Andrew Flores (SBN 272958) 

2 7880 Broadway 

3 
Lemon Grove, CA 91978 
Telephone (619) 356-1556 

4 Fax Number: (619) 274-8053 
Email: Andrew@FloresLegal.pro 

In Propria Persona 

Cl' 
lfl 
.;.:1 

L 'E
1 D F c~erk of the Superlcr C~ .. , 

JUN 2 6 201W 
2': 

By: A. SEAMONS, oijuty 

5 

6 

7 

8 

9 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN DIEGO 
10 

11 

12 

13 

14 

LARRY GERACI, an individual, 

Plaintiff(s), · 

vs. 

) Case No.: 37-2017-00010073-CU-BC-CTL 

~ INTERVENOR'~F MOTION 
) AND MOTION TO INTERVENE, WITH 
) MEMORANDUM OF POINTS AND 
) AUTHORITIES 

DARRYL COTTON, an individual; and DOES l ) 
15 through 10, inclusive, ) 

DATE: June 27, 2019 
TIME: 8:30 a.m. 
DEPT: C-73 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Defendant( s ). 

) 
) 
) 
) 
) 

JUDGE: The Hon. Joel R. Wohlfeil 

~ Complaint filed: March 21, 2017 
) Trial Date: June 28, 2019 

) 
) 

TO THE PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that on June 27, 2019at 8:30 a.m. in department C-73 of the above-

entitled Court, located at the Hall of Justice, 330 W Broadway, San Diego, CA92101, Andrew Flores 
25 

will and hereby does move this Court to permit him to intervene in the above-captioned action. 
26 

27 

28 

- 1 -
NOTICE OF MOTION AND MOTION TO INTERVENE 
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1 This Motion is based upon the Court's file in this matter, the pleadings and records on file 

2 herein, this Notice of Motion, and upon the Memorandum of Points and Authorities and Declaration 

3 of Andrew Flores (hereinafter "Movant"), with attachments thereto, in support thereof, along with 

4 such other and further oral and documentary evidence as may be present at the hearing thereon. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: June 26, 2019 

-2-

Respectfully submitted, 

Andrew Flores 
In Pro Per 

NOTICE OF MOTION AND MOTION TO INTERVENE 

.... 
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1 

2 

3 

4 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 
INTERVENE 

I. FACTUAL AND PROCEDURAL BACKGROUND 

The actions giving rise to this motion to intervene center around the real property located at 

5 6176 Federal Blvd., San Diego, CA 92114 (the '1Property"). Mr. Cotton alleges in this suit that on 

6 November 2, 2016, Mr. Cotton and Mr. Geraci met and (a) entered into an oral joint venture 
. 

7 agreement to apply for the Permit and develop a Marijuana Outlet at the Property (the "NA"); (b) 

8 executed a three-sentence document drafted by Mr. Geracj to memorialize Mr. Cotton's receipt of 

9 $10,000 in cash towards a non-refundable deposit agreed to as part of the JVA (the "November 

10 

11 
Document"); and (c) Mr. Geraci promised to have his attorney, Mrs. Gina Austin, reduce the NA to 

writing for execution. 
12 

13 
Neither Mr. Geraci nor Mr. Cotton dispute that later that same day after the parties separated 

14 (a) Mr. Geraci emailed Mr. Cotton a copy of the November Document; (b) Mr. Cotton responded and 

15 requested that Mr. Geraci confirm the November Document is not a sales contract (the "Request for 

16 Confirmation"); and (c) Mr. Geraci replied and provided the requested written confirmation (the 

17 
"Confirmation Email"). Mr. Geraci now alleges he sent the Confirmation by mistake. 

18 

19 
On March 21, 2017, Mr. Cotton terminated his agreement with Mr. Geraci for breach and 

entered into a written joint venture agreement with Mr. Martin (the "Martin Purchase Agreement"). 
20 

21 On March 22, 2017, Mr. Geraci served Mr. Cotton with the instant lawsuit alleging the November 

22 Document is a sales contract. Movant is confident the instant suit a sham lawsuit intended to justify 

23 the recording of a lis pendens on the Property seeking to prevent the sale of the Property to Mr. Martin. 

24 

25 

26 

27 

28 
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1 Mr. Geraci and his counsel, Mr. Weinstein, have known that Mr. Martin purchased the 

2 Property on March 21, 2017 before they served Mr. Cotton with the complaint for this suit on March 

3 
22, 2017 since mid-2017 when the Martin Purchase Agreement was disclosed via discovery.1 

4 

5 
Once Mr. Geraci filed this suit, Mr. Martin was intimidated by Mr. Geraci's history of 

involvement with illegal commercial marijuana operations and made a demand that Mr. Cotton 
6 

7 prosecute this action without including him as a party to the litigation. In March of 2019, Movant 

8 informed Mr. Martin that he was an ''indispensable" party and that he had to become a party. Mr. 

'9 Martin decided to extricate himself from the sale and, on March 25, 2019, Movant bought the Property 

1 O from Mr. Martin. Flores Deel., Ex. 1. Subsequent to buying the Property, Movant discovered 

11 
evidence that the instant suit is part of a conspiracy to monopolize the Marijuana Outlet permits in 

12 

13 
San Diego, which the City has limited to thirty-six. Movant is preparing a federal antitrust lawsuit, 

that he intends to file within the week. The law and the facts are complicated and Movant has not 
14 

15 been dilatory in his preparation of bringing forth suit. And, for the reasons set forth below, his antitrust 

16 suit is the basis ofMovant's request that this Court stay this action over which the federal court has 

17 exclusive jurisdiction. 

18 

19 

20 

21 

22 

23 

24 

25 

II. MOV ANT IS ENTITLED TO INTERVENE PURSUANT TO CALIFORNIA 
CODE OF CML PROCEDURE SECTION 387(b) BECAUSE THEY HA VE 
SIGNIFICANT RELEVANT INTERESTS NOT ADEQUATELY 
REPRESENTED BY THE EXISTING PARTIES, DISPOSITION OF THE 
ACTION WITHOUT THEM WILL IMPEDE AND IMPAIR THEIR ABILITY 
TO PROTECT THOSE INTERESTS, AND TIDS APPLICATION TO 
INTERVENE IS TIMELY. 

A person is entitled to intervene as of right, "if the person seeking intervention claims an 

interest relating to the property or transaction which is the subject of the action and that person is so 

26 I On December 7, 2017, Mr. Weinstein filed an opposition to Mr. Cotton's TRO specifically 
27 referencing the Martin Purchase Agreement. Docket No. 243, pg. 11:20-23 ("In other words, if Cotton 

is granted his lRO and/or PI but Geraci prevails at trial, Geraci's victory may be a pyrrhic one as 
28 Cotton would have· a $1.2 million reason to destroy the CUP approval process in order to free Cotton 

to close the more lucrative deal he has made with another buyer, Richard Martin II, for the purchase 
and sale of the Property."). 
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, .. 

, 

1 situated that the disposition of the action may as a practical matter impair or impede that person's 

2 ability to protect that interest, unless that person's interest is adequately represented by existing 

3 
parties .... " Code Civ. Proc. § 387 subd. (b). Intervention pursuant to section 387 subdivision (b) is 

4 

5 

6 

mandatory if the petition to intervene is timely made. 

Movant has a direct interest in the subject property and subject of this action. Movant is the 

7 equitable owner of the Property directly subject to this action. Mr. Geraci cannot claim prejudice as 

8 he has known of Mr. Martin being the equitable owner and never sought leave of the court to amend 

9 the complaint to name him. 

10 

11 

12 

13 

Furthermore, Mr. Cotton was represented by counsel, Finch, Thornton, & Baird, LLP 

("FTB"), on August 25, 2017, when this Court entered a minute order that pursuant to a joint 

stipulation of counsel, no new parties could be named and all unserved, non-appearing and factiously 

named parties were dismissed. Mr. Cotton fired FTB for their professional negligence and/or alleged 
14 

15 fraud in their representation of his rights. FTB was aware of Mr. Martin, but did not name him as a 

16 party. Neither Mr. Cotton nor Mr. Martin knew what an "indispensable" party was until Mr. Flores 

1 7 informed them. 

18 

19 

20 

It is inexplicable why neither Mr. Geraci's counsel nor Mr. Cotton's counsel did not seek to 

add Mr. Martin, Plaintiff's predecessor-in-interest. Whatever the reason, Movant, as the successor-

in-interest to Mr. Martin has a contractual right to the Property that was established BEFORE Mr. 
21 

22 Cotton was served with the instant suit. Thus, as an indispensable party, Movant is required to be a 

23 party to any adjudication of the rights the Property. 

24 As mentioned above, Movant only became the equitable owner on March 25, 2019 and has 

25 been engaged in his own investigation regarding the issues and parties presented in this case separate 

26 
and apart from Mr. Cotton. 

27 

28 
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1 

2 

3 

III. AN ANTITRUST CONSPIRACY TO MONOPOLIZE IS EXCLUSIVELY A 
FEDERAL CAUSE OF ACTION 

"[A] plaintiff can bring an antitrust claim circumventing Noerr-Pennington immunity by 

4 relying on the sham exception even if the allegedly sham legal actions remain pending [in state court]. 

5 This conclusion is logical given that a determination of whether anticompetitive legal actions fall 

6 within the sham exception turns not _on their ultimate outcomes but on the existence of a reasonable 

7 
basis (or a proper motive) for instituting and pursuing them in the first place." Hanover 3201 Realty, 

8 

9 
LLC v. Village Supermarkets, Inc .• 806 FJd 162. 191 n.4 (3d Cir. 2015) (citing Professional Real 

Estate Investors, Inc. v. Columbia Pictures Industries, Inc., 508 U.S. 49, 61 n.5 (1993)). 
10 

11 Thus, respectfully, Movant notes that if the Court denies this ex-parte application, that will 

12 not bar federal court jurisdiction over the federal suit he will file. Section 2 of the Sherman Act 

13 prohibits any attempt to monopolize. 15 U.S.C. § 2. Section 4 of the Clayton Act, in turn, defines the 

14 class of persons who may bring a private antitrust suit as .. any person" who is injured "by reason of 

15 
anything'' prohibited by the antitrust laws. Id. § 15(a). This extraordinarily broad language reflects 

16 

17 
the Clayton Act's remedial purpose and Congress's intent to "create a private enforcement mechanism 

18 that would deter violators and deprive them of the fruits of their illegal actions, and would provide 

19 ample compensation to the victims of antitrust violations." Blue Shield of Va. v. Mccready., 457 U.S. 

20 465,472, 102 S.Ct. 2540, 73 L.Ed.2d 149 (1982). Emphasizing§ 4's expansive reach, the Supreme 

21 Court has explained that the "statute does not confine its protection to consumers, or to purchasers, 

22 

23 

24 

or to competitors, or to sellers .... The Act is comprehensive in its terms and coverage, protecting all 

who are made victims of the forbidden practices by whomever they may be perpetrated." Id. ( quoting 

Mandeville Island Farms. Inc. v. Am. Crystal Sugar Co .• 334 U.S. 219, 236, 68 S.Ct. 996, 92 L.Ed. 
25 

26 1328 (1948)). 

27 Moreover, the federal court will not be bound by this court's judgement and res judicata will 

28 not apply for two reasons. First, in an antitrust matter, factual determinations by a state court do not 
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1 apply. As the Ninth Circuit has stated: "It would seem to us to be unthinkable that a federal court 

2 having exclusive jurisdiction of a treble damage antitrust suit would tie its own hands by a stay of this 

3 
kind in order to permit a judge of a state court, without a jury, to make a determination which would 

4 

5 
rob the federal court of full power to determine all of the fact issues before it." Mach-Tronics, Inc. v. 

Zirpoli, 316 F.2d 820, 833 (9th Cir. 1963). 
6 

7 Second, although the "Rooker-Feldman [doctrine] prohibits a federai district court from 

g exercising subject matter jurisdiction over a suit that is a de facto appeal from a state court judgment." 

9 Kougasian v. TMSL, Inc., 359 F.3d 1136, 1139 (9th Cir. 2004). Even if it could be argued that 

10 Movant was somehow in privity with Mr. Cotton as Mr. Martin's successor-in-interest, "Rooker-

11 
Feldman does not apply where the plaintiff in the federal case was in privity with, but not a party to, 

12 

13 
the underlying state court proceeding." St. Jon v. Tatro, Case No.: 15-cv-2552-GPC-JLB, at* 17 n.2 

14 (S.D. Cal. Mar. 23, 2016) (citing Lance v. Dennis, 546 U.S. 459,466 (2006)). 

15 CONCLUSION 

• 16 For all the reasons set forth in this memorandum, Movant respectfully requests this Court 

17 grant this motion and dismiss this action for failure to join an indispensable party and lack of subject 

18 matter jurisdiction over federal anti-trust causes of action. 

19 

20 
DATED: June 26, 2019 

21 

22 

23 

24 

25 

26 

27 

28 
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1 LAW OFFICES OF ANDREW FLORES 
Andrew Flores (SBN 272958) 

2 7880 Broadway 

3 
Lemon Grove, CA 91978 
Telephone: (619) 356-1556 

4 Facsimile: (619) 274-8053 
E-mail: Andrew@FloresLegal.pro 

5 
Plaintiff In Propria Persona 

6 

7 

8 

9 

10 

11 

12 

13 
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15 

16 
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19 

20 

21 

22 

23 
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25 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SAN DIEGO 

LARRY GERACI, an individual, 

Plaintiff, 

vs. 

DARRYL COTTON, an individual; and 
DOES I through 10, inclusive, 

Defendants. 

, ,. 

I, ANDREW FLORES, declare: 

~ Case No. 37-2017-00010073-CU-BC-CTL 

~ 
l 
~ 
~ 
) 

DECLARATION OF ANDREW FLORES IN 
SUPPORT. OF MOTION TO INTERVENE AN 
DISMISS WITHOUT PREJUDICE 

Date: 
Time: 
Dept: 
Judge: 

. -. 

June 27, 2019 
8:30 a.m. 
C-73 . 
The Hon. Joel R. Wohlfeil 

1. 

2. 

3. 

I am over the age of eighteen years, ·and the Defendant-Intervenor in this action. 
' 

The facts set forth herein are true and correct as of my own personal knowledge. 

This. declaration is submitted in support of my Motion to Intervene and Motion to 

27 Dismiss. · 

28 
4. I hereby incorporate by reference the facts stated in my Memorandwn of Points and 

1 
DECLARATION OF ANDREW FLORES ISO MOTION TO INTERVENE AND MOTION TO DISMISS 
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1 Authorities in Support of Motion to Intervene and Motion to Dismiss. 

2 5. · On March 25, 2019 I purchased the contractual rights of one Richard Martin II relating 

3 to an agreement between he and Darryl Cotton executed on March 21, 2017. 

4 6. This agreement was entered into after Mr. Cotton had terminated his agreement with Mr. 

5 Geraci who subsequently filed the instant action. 

6 7. As the successor-in-interest to those contractual rights, I will be highly prejudiced if this 

7 matter is litigated in my absence. 

8 8. I since March 25, 2019 I have discovered evidence which form the bases of an anti-trust 

9 lawsuit I am preparing to file in pro per. 

10 9. However, I have been in discussions with a very reputable national law firm that 

11 specializes in RICO and Anti-Trust lawsuits who are currently vetting a draft version ofmy complaint, 

12 which apparently is vetted by multiple levels of partners in that firm. 

13 10. The newly discovered evidence has not been provided to either Mr. Cotton, Mr. Geraci, 

14 or their respective counsel because it 'the evidence may impact a current federal investigation into 

15 corruption in the marijuana industry and a criminal proceeding in Federal Court involving a murder for 

16 hire plot involving co-owners of another marijuana dispensary. 

17 11. I have also contacted the Assistant United States Attorney who is currently prosecuting 

18 the case. 

19 12. There is a great deal of other relevant factual and legal issues to my anti-trust case 

20 however because I believe that the anti-trust issues is dispositive of my request, and due to the limited 

21 time restraints am not providing them in detail. 

22 13. I have reviewed all of the motions and filings in this matter and represent that the factual 

23 statements provided in my Motion to Intervene and Dismiss the Action Without Prejudice. 

24 

25 

14. A redacted version, of the Martin Purchase Agreement is attached as Exhibit 1. 

I declare under penalty of perjury according to the laws of the State of California that the 

26 foregoing is true and correct, and that this declaration was e 

27 California. 

28 

2 
DECLARATION OF ANDREW FLORES ISO MOTION , 

ted on May 21, 2019 at San Diego, ., 
--·-· 
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AGREEMENT 

This Agreement is entered into by and among Darryl Cotton ("Cotton''), Jacob Austin 
("Austin"), Andrew Flores ("Flores"), Joe Hurtado ("Hurtado"), and Richard Martin ("Martin") 
on March 25, 2019. 

RECITALS 

WHEREAS, Austin, Cotton, Hurtado, Martin and another party entered into a Secured 
Litigation Financing Agreement on December 26, 2017 (a redacted version is attached hereto as 
Exhibit A); 

WHEREAS, the Secured Litigation Financing Agreement amended and incorporated 
various other agreements related to the real property located at 6176 Federal Blvd., San Diego CA 
92114 (the "Property"), of which Cotton is the owner-of-record; 

WHEREAS, the Secured Litigation Financing Agreement contemplated, inter alia, (i) a 
favorable and quick resolution of various legal disputes relating to the Property, (ii) provided for 
financing of the legal disputes regarding the Property; and (iii) the payment of interests in the 
Property and/or a conditional use pennit for a Marijuana Outlet at the Property (the "CUP") subject 
to successful resolution of the legal disputes regarding the Property; 

WHEREAS, the legal disputes regarding the Property are still ongoing, the procedural 
history of the legal disputes is unfavorable, and, thus, there is doubt as to what right, if at all, 
Cotton had to sell and/or transfer his interest in the Property to various parties as reflected in the 
Secured Litigation Financing Agreement; 

WHEREAS, the Secured Litigation Financing Agreement was amended and other parties 
have helped finance Cotton's legal defense; 

WHEREAS, the parties believe that in order to protect and vindicate Cotton's rights to the 
Property, and the agreements he made regarding the Property, a lawsuit against multiple parties 
alleging they are part of a criminal enterprise is necessary; 

WHEREAS, Martin and other parties to the Secured Litigation Financing Agreement do 
not desire to be part of such a lawsuit; 

WHEREAS, all of the parties to the Secured Litigation Financing Agreement have agreed 
to settle their financial obligations thereunder once all the legal disputes regarding the ownership 
of the Property have peen finally settled; 

WHEREAS, Hurtado has provided or paid on Cotton's behalf approximately $254,500; 
and 

WHEREAS, Hurtado is liable to Flores and Austin for legal services perfonned for Cotton. 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth 
below, the parties hereby agree as follows: 

II 

II 

II 

0001 
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AGREEMENT 

. 1. Martin hereby transfers and assigns to Flores any and all rights and interests in the Property, 
the CUP and any matters arising from or related thereto that he has, or may potentially have, 
and which may lawfully be transferred and/or assigned. 

2. For the avoidance of doubt, given the doubt as to the legal validity of Cotton's ability to sell 
and/or transfer any interest in the Property, Cotton, Hurtado, and Austin hereby transfer and 
assign to Flores any ownership interest in the Property or the CUP that they may potentially 
have. 

3. Flores hereby agrees to become a plaintiff, become counsel for Hurtado, and prosecute the 
contemplated legal action required to protect the validity of the interests acquired by this 
Agreement. 

4. All of the parties represent they had or have attorney-client, principal-agent, fiduciary, and/or 
other confidential relationships by and among each other, the scope or existence of which for 
some have repeatedly changed throughout the course of the events leading up to this 
Agreement. 

5. The parties, without waiving any attorney-client, work product, litigation, and/or any other 
applicable privilege or right arising from any of said relationships by and among them, hereby 
release each other from any future potential legal claims arising from any conflict of interest 
related to this Agreement. For the avoidance of doubt, this includes Cotton's release of any 
potential claims in connection with a contemplated claim by Hurtado against Cotton for fraud. 
The potential fraud claim is in the event there is a judicial determination that a document 
executed by Cotton and Geraci on November 2, 2016 was intended to be a sales agreement for 
the purchase of the Property by Geraci. 

6. Cotton promises to execute a lien on the Property in favor of Hurtado for $375,000 (the 
"Hurtado Lien"). 

7. Cotton promises to have the existing lien on the Property subordinated to the Hurtado Lien. 

8. If the contemplated litigation is successful, but a CUP at the Property is not approved, Flores 
promises to pay $500,000 for the Property. 

9. If the contemplated litigation is successful, and a CUP is approved at the Property, Flores 
promises to pay $5,000,000 for the Property. 

ADDITIONAL PROVISIONS 

I 0. Any invalid, illegal or unenforceable provision of this Agreement shall be severable, and after 
any such severance, all other provisions of this Agreement shall remain in full force and effect. 

11. Insofar as there are any legal disputes between Martin and any other party arising from or 
related to this Agreement, the Agreement shall be governed by and construed in accordance 

0002 
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with the internal laws of the State of Hawaii without giving effect to the. conflict of laws 
provisions thereof and the venue for any action filed by or against Martin shall be Honolulu, 
Hawaii. The prevailing party, in any legal dispute, shall have the right to collect from the other 
party its reasonable costs and attorneys' fees incurred in enforcing this Agreement. 

12. The parties agree to negotiate in good faith regarding any issues that may arise by among some 
or all of the parties in regards to this Agreement. It is the intent of the parties, and they are 
relying on such, that they shall work in .good faith and that any such issues be construed in 
light of, and effectuate the intent of, this Agreement 

13. This Agreement alone fully and completely expresses the agreement of the parties relating to 
the subject matter hereof. All previous courses of dealing, understandings, agreements, 
representations or warranties, written or oral, are replaced by this Agreement. 

IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of 
the day and year ~rst written above. 

I ,, ,., 
Ll I 

fu: ' Jf-i...J. 
Andrew Flores 

--

fu:-7-~ ??ta?> 
Richard ~in 

fu:~~~ ~'It'.:, Dir . otton 
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Exhibit A 
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$1:COREll:LITIGA TION .FINANCING -AGREEMENT 
- ' "' _,' ... ,, ·, . . ' . . . --. ' .. . . ~- -- .,_ - :l. ' ..... 

.. ...... .. 

Tills a m~~merit -.to the'Securedl.i~igaWin.fi.rtanclhg Agreeinent(t~e-~Finandng Agreementil,) Is 
entt?red into· by and arnor;,g Jacob Aust,n .("Austh,,,}, ;,Darryl Cotton· ("Cotton")t;loe Hurtado {!!HUrtao b~),. 

. . . an~ Rt_c:h~@ M~rtin (~•Marlln~fortDec,g,ber ~~~ 2017.· .,. . .. 
:REcit~ 

WHEREAs ;on l)ec:ember.is~ 2oi7; the parties heretb came to-~ t~ntatNe and general agreemEfr1t 
t_hat was agre~d to,and more '.full_y ·detailed 'in· ·tne '.l=jna~1:og,Agraement e)tecuted by_.AUs~t_ri" Cott~i11, 
Hurtado and Maa·s on_.Deatmber 20; >2Q17'(the "December 20th Agreemerlt''; ,atf~ch¢d h~reto Exhibt~ 1 
andJui1v:1ncorpci"ated herel~:~yrefe~nce);. · · ·· · · ·· · · · · 

WH Ell°EAS,. Mr. Martin d(d' not execute the Deeember'20~ kreement as contemplated because;. 
upon review of the yarlo~s 1e·ga1 agre~ments :~rid .c_~riipllCtJt~d. history,stat~d therein, ;tle requested 
addltiQ,nal tJiri~ for ~~gctlrE:'!i~w·befor~ e~ecufiog;, · · _ · -

. _ ,WHEREAS/ -Mr: '.~arti!), ha~ agree~:,to ~~~Ute, Hl~, f~.m~r:)Q~--~t~itn~nt,$9hj~t·;i~ ',\of, 
amenam~nts stafed beloVi; and · · · · • · 

. y.,1-1tR.EAf; ail~f~ije~:aftie$ w.ho exec~ed. the Decernil,er2c#.~gr~e~enj, ta~ing intoacco~J1Hh~" 
current status.of the case, the need:tosec!Jre,capital andfuU-time_ legal represeritatton, and theJm111ediate, 
risk of IQ~lng ~he Prc,jie~ IV a matt~r Qf day~;wi.t~:out th~ $25~9QQpay~~-M tq:the :~i,ti 'gf ~n Ol_ego;;ijJV~, 
~gr~~ lQ atr,iend t~.~ P~~mq~r2qtn Agre~rq1mtas·d~S.?1b~~:~~lo~. . . · -· ~ . 

NOW, THEREFORE,· in co.~·sid~eration·of the mutual promises·anii covenants set forth beiow, the 
.partif!?S hereby agree ~i's follows:. . " ': ' ., 

~ J, . Now,,1f~st~n~~ng arf lat)guage ·iil '~~e--'~~t>,er \~otft· ~r~me'rit .:o; ·ai1v' ~gr~emeh~ 
lncorporated·.therein,t~e, pfovlsions:whhinttiis Flnanclng:Agreement.shatlbe:glven effed arid supe_rsed,e 
:anyconflktinij on:imbl~1.1<>,l.lS l,ari.~4~g~. . .. . 

:2" :'paragraph'9'i~ th~:C>e·cimoer ioth Agreement ts amende~·Y.,iith)h~ ;fol1owl6g iangit~ge: U 
,any·.tem:i· C>fJh!s ·F~n,~r1~lpg-;('.t~~iu~~(ls, to. ctny e~eni.lll¢gaJ,:,.~t~:erwjs~ ln~ll~,-~r 1.n~~~-b~~,Af keJng 
enforced; su·t~- term sfiail ~'.E!~<:luded io~the,extenti>f.~tJC~·lnvailaity or~):ienforce~b!lify; iH"oth~r tern,s, 
ttereof shaU remain in. foU.-force ~'ild,effect; ancf, fo the "ext~nt perrn'itted and posslble,'the,fnvajiff or 
.unf;!nfor.i:eiibJ~- l~ff!1.shc1ll ~- d~~rriec_l ~pi~c~d by:a, ~~rm ~ha~i,s}i~lid ~~d·~:~f,;,~~eabl~._i!Od, Jh~,t• ~om~s, 
cfosest,'9 expr~ssfng lht! infe.ntioil of sU~h tnva![d'.d(tjn.e.nfor~.!Jbf~-~~IW•-~f!3pp1~~iion Qfttiis·Sev~,r~bilJfy. 
provision ~ho.ukf .materia_UV · •and· a_dversely. ·affect l~e -~c6n"illic:, s'tibs_tance ... ,pf th~ ttansattlo_ni 
'tgntempf~t,e~ .~~ by,Jh~ -P~.rw·i~-~rye_lyJrnp~i_cte~' ~,~It~ !~ti,tlM ,tQ~~,omp¢rist1t,i(~,i;fcir su~h:a#ye~e, 

· :fm~ct. ··pro~!d~d. t~- •reasc;,ffifo:rt~~- lf'!V.~lidify .. or: tJn,eM1;>tc'.ea"tiility 'of''a Jemfis noh~l!e 'lQ ~erltjus· 
misconduct by-the Party see~l11g su.ch tp_mpensation; · 

. . . 

,3~ Jiit~- F,inandng Agre~meii!·~balf be-~~pt;strictiy _c9nfiden~Jaf,ahd·may.J\Ot ,be .d,isclosed. 
·. without the prior w ri_tten consent of c)l!I the pa,rties hereto: Ftirther~ ,ool@. arw party d l~los~ t~is flha"dns· 
~re~m~n~ i,t~r t~a!1Mr;.Mpn1n, sucfj p~-rty;sh,ailtJWe Mr .. Marti~.$.2(x,>,QOO Jor~fea~~ qf thif•pro~!s!9n . 

. 4, Mr_; }turt.aap,·: irt t_on·s,dira.t(CIJJ Joi; Mrt Ma,rtfo's 'Pf<>m\Sj:!~ h~r~Jfl, cre~ll} #~C:k.!aJJ-1he, 
~nslde,ratlpn ~u~ to him trom·~r;, M.aJtin,p~rsuMt tp tMMOLff9r faciJ!~!irrk the sale oftheptp~rt_y; 
·(For:the avoidiince qf de>ubt/f<;?rcalcula!ingt_~e cre~•.ts,an~ 11~-b,ilities !>¢\W~eri th~·parti~s ~ereio;all,~iher 
ctebts,,obU~atiQns an:ci .rig~ts ,remain' :the::Same b.etween Mt. Mardn arid Mrd-i,4rf~~o 'ao_d :Mr: ttuna(fq~~ 

1 

1 

0004 
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1scile-59ut~ of .ti>':1-'pen~jt~n;\fqr f~lli~tf ng t.h~ $il_i~ of1J~e; .r>rdp~rfy .is thaf dOf!: t~-:hirn pu_rs4~ot to th~, 
:Prcfession~IService~·Agreemeijt.)'. -, · · " .- · · 

, . ....__ .. · 

s. 

6. 

. ... ... _., __ 

', ,~. ,' ,' ,lrisofar asJtiere::are' !llY ',leg~i ·4isp~\eJ.~tW~~" ,Mr. M~.r:t.Jn ~11~-.~-~YPth~t pa.rtv. _ar{s.fog' 
f n;im or relatte!~)othjs f!l!!i~9ni "8r~1?~!1t, the.:Fi~aht•"!B •rf!eniept ~tlal!.b~ gqverneci PY and ~cm~ed 
,lp_.ac~rd~nce: wiJJi,tht!{JlternaJ{aW,s •of~bf~tate 'Ofijawii_U:\i;ithQUt:aMntf ef(~li!C?the. ."iQfi.fll.tpf ~ws, 
· rovisionsthereo'fand the, vehue<fotan . adioh filec:H;- :or:a aihsi·i\,kiMartin'shalflie Ho·-- 0Julu••'kawa11, _P - . -_;" - --- ---------- ----·-,-----·-,·-- - ....... -·•---Y·.-·--·-·-· ................ 'f _____ Jt.--------•·,-.-•·•·-··•_, ... ,_ ... _____ , ____ ,, ... -.·-· .rn_ .. _,.'--------.-_, ... 
111~ prevailing ·P.arw, in,.any l~ga,l·dtspute~ s~alt_have:the:rfghtto ;oil~~ 'frornth~.other p.arfyiis ~a~na~le, 
cqsts and .atiorn~ys' fe_estncuired ·1n enforcing thi_s ~in~n~lng: Agr,~~nt, - · 

' '• . . : ~ 

- .. ..c• ..,i' ·. . ., 

·g_. 'The· . aftiefa. fee . .fo ne · . tiate_'ln ood faittiln r.e -arcls to ari ·: other'a. feemehts oi.lssiies. _ _ _p _ ,-- , g __ .. . go ___ -.. g _ . .. ,-- .. 8. -- . --·. ,.t ,- .l -.. , .··· .. - . -
Jtiatma,v ~rise. by atn_on~ J~m~. :9r all-Qf t~e, ~rt~~ J1ei:e_t9~ -!n "~-~a~~- or !f:!!a\~H tcf ~fie_ S:~bj~~ m.att~t 
,her~f,_ peodl.ns ,ftn~J r~~§J~t1,ol);Qf:t'1e v~rk>[s rn-~~~rs, lit~g~tl~_n· c:,r .9Jllerwl~~1 {les~_i:ibed. here1n..1u~ th~ 
tritent of' the:' 'artles 'ancl cthe . ·are ref iri .-on such that tne · shall work In .. ooi:i.falth·and that.an ":such: 

:~ .. .;,,m~lll.fiiJ'.r,~i:~ef ~~!•~:'i>f)~.b!!~f!lliij·~~~e:i\ilel\~J~~:l!t~i>ijnj~~;t~ · .. · ···· 
lh~,ndif?c!etoUhls pag~ left int~riti..~ntilly bltinli;] 

. . . - . . ' ~ '· ' .. -. .. . ... 
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IN WIT.NESS WHERE.OF~ the J)artles hereto h'.ave cfuly executed this ~reem~nt as. of the day :a rid year first wrl.tten 
above. 

~- ~: .iacobAustia 

~~ 
~:Tom Maas. 

i,. 

j 

:Secured Litigation Fjnand,ng Agreement' 
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.--------,..,,-......,..--- .....,_.,..---·-------· 

SECURED l.:mG4TfON 'F_iNANCING AGREEMENT . ., ··- ,. , · .. ·- .... ..,._ .. - ... ··· ..... 

'Thls S~1Jred Utlgatlon Financing Asreement'{ihe "fkijncmg Ag,:eem¢nt") is entered lrito :tiy and am~jaa,6 Austin 
l"&mln"), barryt cotton {"Qittmi''), joe Hu~~ ("Hurtado"), · · .. · .. · '·a_nd Rldl~-r~ Martin ·("Martin") o~ 
,December20_,.~0l7: · · · · · 

"tarALS 
WHEREAS, .9_ri Nov~ri{t;.er 2, ~016, ~otton .alleges he (I), entered Into an, or.1l11greefi,~ritv.,,ith0 a Mr;. -~eraci for t'1t! 

- purch~se of his r~;,iJ pr_qperty ~f 6176 ·fed~ra! Blvd,.. :San _Oiegci, CA 92l.1•f(the "Ptoper:W'; th,e "'.GqfaclAgreement") ·and (II) 
, executed ii doci,iment reflecting hls receipt of $10,QQO towardsa:non-refundable deposltas called for.In the Ger ad Agreement. 
l~~e "November ~~eipt'°); . . . - . - . . · - · . . - · .. 

WHl:REAS, Cotten -a_ltqes" t_he Gehfcl Ag~e,nent requtre_d that ·Geraci' have'tiis altomey•~r,ift ,and sp~ily provide_ 
writ_ten ·1egal agn!ernents t:ompl,_tl!!ly· ~efl_ectlng the .te·rrns th11t ·t;ompnse_d t)tl!! '.G_er~ct Agre·~ment (th~ ~flOi!I tegai 
,Agr!ffiments•): - · .c ·· • 

. WHERfAS, Cotton discussed wlth Hurtado from February.through earty.;rii'iarch of2017 his (l).beilefthatGel".ilcl had
falled .to ,l;lf9Vlde fONlv~r lh~ee :monthi the- pi'~rmi~d Fin~! :Legal ~reemen~; (11),.b~llef th'~t Gei'Jicl -b~~ch~ti:the. G~tad 
Agreement, ·OD) betlef t)ia t:Gera~i wou~d not C\i_re'th~ bre'1ch -~n~i ·C!)nsequent1v, (Iv) deslie:th~ H_urt;i:~~-~lp_tfi P,Ot~ntla_lty: 
f~cm,~tJns the sale. of the P~p~ to ·a thJrd-patty beca_use 'he :was,faci~i di~ f111an_~a1 h~rdshlp .as~ re$tilt.~f·relying0 (Jn, 
'Gerad's repr~ep~ti9ns In the Ge~d Asr~men~. · · · · 

WH~R.EAS, on~ aroun~ March 3i 2017, Cotton showed Hurtado doµimehtatlon that could. belnterpreted ·as_ G~d 
.not ,adl_og in gi;Jod faith .and (:fjttoo ~nfHu.rt~dc> -=-~-ef!~ to a ,e,.~!ltlve_ !l8r.e_em~n_t~fi9:'1,e tl!!rms -~p'9~ whlc~ (;ott,on w~uid 
.sell lhe ·Pr~ :to a•th!rd:-P,arty~lf:t~e '.Getact~ree~_~ot w~~ terrrilnafed :(an e_mai1:¢1~~d:'Man:h·~r;o17-'from-Pl}ton to_ 
·Ger!:Jd statln.c that·a d~ft ofa lea:al'agreemerit~.sent bv Gerap to:Cottol'I, _failed t9·lndude ;;i.'r:i:iaterial p'rovtsl~P'Pre:_>Vl~l'ng;for 

• c:~tto_n·s 10%.eqyltY stake lri thE! ·a,~P,ensarv);- · · · · · · 

. WHEREAS, liuri::ado spoke with various parties to fadlltate·the potentia·1 sateofthe Prcipertyand. on.Ma_rd11s.,_zo11; 
-enter~ ln-to .a 1V1em,ol'.3rfdum .of Und~rsfyl~di-~g {the -.,MQU•) Wit!1 M~rtii1J:lesciibina the .t~rms ,and c~~ltJo_i:is ~POh whlci.,' 
:Hurtado wo~ld facilitate th~;sale of th!;! Prop_erty.from qorto!i to Martlnlf'the,.Gerac!.Agteetnent.was termln~te4 {a~ached. 
:~eret~ as Exhibit A); , · 

-WHE.l!MS, on Mar~f:Zi,:2.011i ~otton (i) terrnlnatedth¢ Geraci ·;Asr.eemen~ for,Breach'(th~rt.r h, iln emallt,,:,m to~on• 
to Gera~1 termi~·aung ·the l!si'e-e~~,it) '.;ind, Jhereafter, (Ii) ent~~d lntc, .a CCl!iffl~rdal Pi".9pe,:ty Pti~~·~e !"'greeine_i,t_ wlth 
Mar~n'f orthe sale of.the Propeny (the "~~a)'~~tate pyr~b!!se ,.,_$tiif; attached, here.fo.·as: Eichlbit Bl; . 

WJ-!EREAS, on Mai'ch'ZZ; ~17.,-Cotto_n received an- ema\l. fyo111j~era~•s -•~r'1eV,. Mr-• Weln~ln,statl.ng th~t G~raci· 
h~s flied a i.iwsul~ agains~ Cotton. ~liegins tt)e ~ovemb'er Retf!ipt was the nnal legal agreement'betweery tl!e l)a~es ~S.. to :the 
,sale of the Pro~rtvftom .Co\ton·to .GeraclUhe·"Geracl Lawsuit").:. · 

WHEftEAS, Martln, siJbseq11e_nt to bel.~g informed of (i) the Get.ad lawsuit; .th_at :w~µ!d nece:ssitil~e. aU~gaticins of 
crlmli'!al ·and:f raudulent beh~!~r b!$Vee_l1 cottQn ·ang Gt!r;il:l, an~ ._(n)'b~lng ma~e ,awar~ lhiilt. ~~rad Has·a p,ub]!~,r~rd of 
-~_eine n~med ~-- :q~f~ri.dant :_Irr •nuro~rous. •lalNSlJ~ ~y tile city: or ,San [)l_ego Jor tbl!"'Op~r"t!~: rif' lll~a~':~~p~nsaries~ 
communlcated his desire io cancel tile Real Estate eurchase Agreement; 

• • • • •• • • • -.~ • • - •. ' •• • •• ., .,. • y ••• .. • .... • \ • • • 

Wt1EREAS1J:fortado, :after,discus~ll')g with Martl1' :hts desire to. taricel the Real Est.Ile Pureha#e· AB:r~m·en~; b~gan 
,discussions With cotton and :Marflri to ,mend the,MbO and thi!. ~eaJ E~te turthase Agreei,;et,1ho refle,ct ~)(,· term~ 1Jpo11-
·:Whlth cotton'and Martln ·would tontinu·i! arid dose the Real'Estate Pu_i'chase, Agreem,nt; .. - . ,,. . ... ,. ,.... . .. ... , .. ,.... . .. -· ··•· ,. __ , ., . ... .. • .. . l''. . .•.· •' 

WHEaeAA ,. 
;:; ~.- ....... ,. ,, ... .,.. '·'-"'·,. 

- •'· "': .... 
=L bi-:: _, 

Secured l1ti~atlon Firiandng Agreement -
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c··--. .,,. ,·."•,·.,•--"•, C,:-,-, ~..--••·•• 

WHEREASt on April 14,'201'1, Hurtado reteh11?d a Pre.Approval lett(!r'from M.1rtiil;s lenaetasrequired per th~ MOU 
"{attac~ed heretq as Exhibit Ch 

WHEREAS, on April 1s, 1017j cotton and Martlo exetutMAddehdutn No. tto the'Eieal Estate Purch~seAgf.eement 
that ~rovldes, in~, al(.a; ttiat the !teal ,Estate Purchas& Agreement and M.artln's 1deotitv' w!O be kept ,st,rktl\i ctmfldefltia! . .1nd 
will not be dlstlosed .as j)attolthe Geraci i.awsuit (th.,. breach ofwhlci! woyld ,esul(\rfa $200,000 penalWk 

WHEREAS, on. May 3,'2011, cotton and i:turtado entered Into the ·Master Real;Estate Purchase and Professlonai 
~eNlcM Agteemt'!l')t (the #prpfesslonal Sen/ices A&t&meri(: attached 'hereto as Exhibit 0) i'.~ovldlna that, Triter a!ia,; Hµrtado 
will Identify and flha;:ite loc:af~unset to fullvreptesent ~ouori In. the·~~.r~cl lawsuit; . 

WHEREAS, subsequent to the t!Kecution of ihe Professlonal5ervlees Agreement,, it became apparentthai the Real 
Estate Purchase Agr~m,i~nt. would ,n,ed to .be disckised In lhe Gerad lawsuit and Cotton, aware ,that- Martin would ;,ot 
dis close the· Real Esta~e Purchase Afi,eement requested tttat Hurtado negottatev.iijh Martin Jor .such:dlsclosure; 

Wl:IEREAS, on or around May :10, zoi'1f IVla.rtin .irjd tiUrtadQ :agree:ct to amerid' the'IVIOJ.l •agaln,; ptm/idlnfth~ in 
excfrange for HUrta ~o provlqlng ~h atiditlDna/$100,000 c:redlt td M,o1rtli'I afth~ dosing of th~ Re,11 tsta.te Pure_hase weement 
(for a tota,I of $200,0QO), t!ien Martin would amend the fteal'Estate Purdlase Agreement to allow·1ts disc!Dsure It'! the G~rad 
Agreement; 

WHEREAS, ·o!l Mav 12; 2oi1, (I) ·couor1 11nd Martin executed Ad.de~iJurn Np. 3 tel ,tli~- R.~a.f ~ta~-~Pu.~.:t,_astr 
Agreement, provid,ing that Cotton mav disclose t~e Real Estate Purchase Agreement in ths,Geraci tawsult, and (11) <:~on .and·· 
tfurta~o executed Amendmel'lt No; 2 to the Professional Servlces,Agreeme_nt, providing ti1at Cottol'I would pay ,-tuttado 
siob,000 .for acquiring the. consent of Martin for the disclosure ofthi! ~eat ~sh1te Pi.!rc~ase.Agreeme·nt (subject lo the <:UP 
being issued); · 

WHEREAS, orrJune ~.1011, (l}¢Qttun ent~fed intpa s~rvic~ Agt):ementforRepresent~tlori\iJith· FTB SQ·thal theY 
woulq .~lly represent g,rt~n in v,irlo1Js legahictlons rel.ated t~ t~e Property {tlie 'Legal Actions') and'wtit.ild allo\'.i Cfltton ·to: 

pay fits l~gal fe,es with a mindrnum payment QJ:$10,0QO .i:,month (previously negotia~e~ wit~ Fl'B b\l Hurt,~do)a!\d ar,iybalan~· 
wc!,l!d. be carried forward-(E:ichlblt E) and (lit Cotton and ,Hurtado cxccutcifAmendi:nent No. 3.to the l'rofesslon,al ~rvlces· 
Agreement In whlchj Inter alfat tiurtado ptomlses ~Q p,ay $10,000 a rri~"1tiilo ,9>tt9n f9r Cottor'i; i':!JtJr_fl; ~d p~y FTl3; 

WHER~AS, , 
I 

WHEREAS, .the court .~er1led Cotton's r~qt.feh 'tor an e11pedited _trfal ~c:~~dliie.-or, ~em'~~r· ?~ 29J7Jn htsattioil 
againsttheatv:ofSan Diego; · -

WHEREAS, the Court denl~ Cotton's r~quesffor aTe111porafy Restralfllng Qrdefon Dece~be~.7, ZOi7.ln:the Gerad 
L:.IW$uit, spetlflcally makl11g a factual -On ding ~hat (I) Cutton is more-llkely-than-not golns ta .lose ort h1s.aiuse of~cti.on for, 
brea~ of (Ontract and (ll)that there 1s no ris.kof rrrep~rabie harm to cotton {the "TRO Motion"); ·· 

WHEREAS, cotton de~id_e~ t o'terrriin~te his agreement wiVtFIB tc>r their f allure to. prevail on the TRO M~tron l~ibtt: 
F; ef'!lail from Cotton tl'!rminatfog Fte repr:esentation); · · 

WHEREAs~ ,the· Court denied Cotton's pro,se requesUhat the court reconsider Its denfal:.of'the;~§ M.otip!' oo 
. ~~mber 1~/2{)17 at a ht'i.iring at whJch Cotton was-i'tP,ft!!Sentl11g h!m~elf prose andf ~her th~. hea'ring, Co!tO"Vf-lf aiimltteii 

to ~rlppsMercy H9spltc11Jor chest paln.s an.d ,µas diagnosed as having suffer.~ a Transl!:!,ntl~~!ll!C A!½!~l(r'!,IA")1 

~~- . 

Secured Utigatlon Financing Agreemen·t 
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I 
WHEREAS, on Oea!J'!'lbe:r 15, 2«J17, t.he p;i!rtles here!n reached .a tentative oral agreement as t9 the terms desciibed 

herelm 

WHEREA$, (otton an~ Hurtado have exhausted.their professional and pe,sonal'flnanclal reso~rces In Jb1~ndrig the ~ 
litigation.and keepln.g eon011's_operatl~s ,;mgoing; ,, 

WHEREAS~ Cotton owes a $25,000:)udgment to the Otv of San Diego on:or befcfre January z, ZQ1B; pursuarifto a 
:Stlpµiatlon for an Ent{V of Forf ehore Judgme~t ansing from a~· agree~~~i f ~cifitated by his fomier- FTB co~ ~sel; . . 

WHEREAS, ~f Cotton do,es ""o~ pay ihe $25,000 Judpr~ ~e yplds his agreem ~ with the City ofSan DJ ego a11d. ~all 
forfeit the Properly, whlctl lsJhe unclerJyl11g collateral and secu.rlty ~r a material portion ofthe.agreei:nents refer~nced 
he~ln; and · · · · · 

WHEREAS. Mar:tm has agreed to}oan the $25,000 necessary-to preventthe loss of the Property and. lnClir certaln 
othedlnanclal obllgatlons on behalf of Hurtado (tne "Martin Funcf)ng Agreemenf'},.subject to ihe creation of a legal~ blnding 
•agreen,ent that speelfieallv destrlbes.the re!aitlorishlps and 1!egal agreerrfents olall the pa'rties that ~ilve a Ile~ ~gaiosniie 
Property ai'l'id whlchsutiordlnatesaH t~o~e agre~ents to hlsJlen on the Ptopeqy.(thts finandrjg Agreemeni)1 

'4IOW* '.THEREFORE, In conslderatl~n ofthe·mutual promises and covenants sefforth belo~. the parties heteby agree , 
at follows: 

AGREEMENT 

Secured l.Jtigadqn FJnancing ~reem:ent 
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6. ,!Jh1mouiits due ~nd/or that.wtll ct>tne fo be clue putsuanfio:thls Flharicing Aa~i?tfiei'lt (and the-agreemenu lntorporateo 
, hereio). shall be~bj~tfand $!;)botdii1iite to all 8!110lints and/or rights of Mr. Martin as stated Ir, thl~'Fli'!andng Agreement; 
the parties promtse "to :take ·any _and aft -attlon-s; lndud1n1 'exklltlon of ·additlonal lligal docuri'ients; ·tequlred to 
subottllnatttheltrlltitS ani:1/otawio_u"ts,dUe t~·emurid°tit this Fli'lal'!cins Agi'eem~nt~ or In.any iJlayi'elated toihepfoperty, 
to :se_cure and prlpiltlze Mr. Ma_itln',s lleri ori tile Property; · · ., 

7. The :Reclt-als set ful'th :above;Jnclud_ing)he Exnlbits·tt!ferenced fhel'.etn., a~e, by:thls refe"'rite, _ii.iOv }ncorpptated into' llnd 
deemed .1 part of thlHlnand~ .Atreeinent. · · · · · 

8. Unless ~vlsed by terms ,specftically siat¢d he"fetn,.-:an other-terms cf thcd•especti\te agreerrients ·by''the parties here'to, 
.shaH not be mo,dlfle~'aod/or amended In any .manner by .th1s flnantlng "8reement. · 

. . 

!t Ah\/ ,li'll(aUd, 1llepl or :urienro,rceabie ,prt,v_tst9-n of-this F!i\an_c;ln& Agreement sllaU: 'be severable. ~'1'd after any such· 
severaric~ .. all o_ther p_rovl.stons ofthts Agteernenrwil rematn·ln full fore~ and tiffect, · 

io. Notwithstanding any other provisio11rot language'herein, 1nd Mr~ Martin.shall .have:uritll De~m~r 2.Gi 2017, 
:\o:vo10 their co~t anch,gr~m~nt tt:,"t~ls f.lri.ine:ing Agr'~ment.·(For the avoltfaric::~ of doubt. such t.ime is being glVen 
·fc,r eacb of and Mr~ ·Martin '.to te<Jhfyn,rid cc~s1.dt with _ln~ependerit l~gal ~curisei.) 

11. 'The partleugree tbat learrii!'lsof.t~e:tertns oh.he varlQungreements by an~ i.lRJQNJ the o~herpartles h~rejp',Js a result 
of the_ disclbsiii"eof:these agreemeots pU:rsuannc this _Fi~~r(drigAsree-.:ne11t ~hail mil 'be .the basis :t?f any r~oegotla_tit:tps 
:tor any ;1greemeot pre\ilously ,te:ached. Each patty .hereby in~lvJduallV agrees and:atknowleclg~s tHat; insofat as It is a 
patty to :anfprevlous'agreemel}t reached, oral or oth,rwlse; any-Suctragreemerit wa~ ~RQtiatf¥J'at anns4ength'~~~ the 

·- Secu_red l1tlg~tion Finandr,g· Agreern_erit; 
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unusual circumstances gl\fing rise to these circumstances and this Financing Agreement Is not the result of any party to 
this Financing Agreement. 

12. This Agreement may not be amended or modified, except by a written agreement signed by all partles hereto. 

13. This Financing Agreement alone fully and completely expresses.the agreement of the partfes relatlng ta the Property, 
the pending CUP applkatlon and all matters referenced herein.There are no other courses of deallng, understanding, 
agreements, representations or warranties, written or oral. 

{Remainder of this page left Intentionally blank.} 

Secured Litigation Financlng Agreement 
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IN WITNESS WHEREOF, the parties hereto have duly executed this Agreemerit as oftf'!e day and year first written 

-1' ~~. ~ -~Cotton 

~: _______ .,...-..,.....,..._ 

~~ Richard Martin 

~:TotnMaas 

Secured Lltigatloo Financing Agreement 
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EXHIBIT A 
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.. _ ~• ••w _•_ - ~~ -•w-;-• ~• ,- •w•-+"-- -"1- .'-'1,'"-•-•• .,nn•-•-••••.•n •••••""'"• •.•~. •,--w•w•~ •• 

MARCH ') .5, 2017 

This Memorandum of Urtderstandir,.g (.MOU) is ent~ed into by Richard Martin (Pdncipal) and 
Joe Hurtado (Agent). 

This MOU ls entered .int9 'by ·the parti~s to mem.orialize _thein111derstandiQg of a contemplated 

ptqject; specifically~ ihe purchase of 6176 Federal Blvd., San Diego, CA .92114 (Subject 

:Property) as an invesnnent opportunity for.Principal. lbis MOU confittns> subject: to the below1 

the terms nnd conditions upon which Agent shall facilitate the sale of the Subject Property to 
Principal. 

Principal and Agent }:1ereby agree that! 

1. Subjcctprgpetty. l}gent has .tepres_enceci to .Principal that he believes tlie Subje~tPropeny 

will become available Jar purchase and that 4e has a s.ense of the term,s upoQ which the 

:owner will sell the SubjectProperty1 atwhi~hl it.is believe~ a permit from the City of San 
Diego can .issue that will allow the establishment .of a dispensary. 

:2, Sµhjed Propercy Sal~ Tpr.tns • .Agent shall negotiate terms with the owner of the Subject 
'Properly and .P.rincipal hen:'by agrees to pay the follolving consideration fot the 'Subject 

Property: $2~500;000; ~ 49% ownership stake in the contemplated dispensary; ahd, ort a 

,monthly basis~ once ·the cont~plared dispensary ls petmltttd and open to the public 
(Opening), the greater of (i) 49% of the contemplated dispensaryts net profits,or (ti) $20,000; 

provided ilmt, Principal shall have, at his sole discretion) (i) a cight-of .. fust-~fosal and (ii) 

the .right to buy-back tbe 49% ownership ~take at any time after 2 years .&o_m the date. of the 

Opening for a Stµn of - after taking info account rul trans:iction costs~ ti.xes and fees :co the 
owner(s) of the 49% (for which ,Principal shall be liable for) - $2,500,000 iili,ts 5x the net 

pro(its of the average of the preceding 6 tnomhs. 

3. Agent's Consideration. To the extent that Agent is able to negotiate the consideratiori ·fot 

the Subject Property to be below $~500,000, a 49% ownership stake in the contemplated 

dispcnsruy :and/ or the month ~y $20)000 .minimum guaranteed patment, any such ~elta shall 
be Agent's consideration fot facilitating the sale of the Subject Ptopetty (Delta). 'f~ncipal 
protaj~s-io ke~a,ny such ~lta strictly confidential and shall not discloseth~ Delta 

12 0015-, 
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,-.--,...--........ -·····- . ' , ........................... •·-----·--·-•• .... •····· .---·--------,-----,------------

to ·the ownero(thc.S~bjec_t P.r,qpeny or any: thirtl-lfflmcs under-any circumstan_~es:i 
uritess '.first agreed to in Writing by i\gent 

. ' 

4~ l,oan Approval. 'Principal shallptgvide within 30 days from the 9a,te-h~~of proc:,f offunds 
.aµ.d/ or loan appr,oval documentation reflecting hi~ ability to tender the purchase price 

consideration of $2,500,,000 for the Subject' Property. If Prlncipai fails to provide said 
dx~entation, this 1\-f OU shall µe te.m:iinated an,d Age.-it ~~y irnrr,iecliately :facilitate the sj!le 
of the Suhj(!.c;:t' Ptopcrty to a third--pa,ri.y. 

,5. lmpossihilit;y of Qperatln,g_ a Dispensaty: It is the_ intent of the parties that the Subject 
P.ro~rty be used as .a di,pensa_ry. Jf, for what~~er ;rea~on (iAcluding by operation pf l~w. 
federal anti-cannabis enJon::t;in~ni ~ffQrts 9t •oth~t\vise)! the Su,lljctt Property is not able to 
,be ,operated ~s a. cli~pensai:y, then all payinents called for herein shall be deemed :li~ll- and 

void. Principal .shall hilvf!. no .further liability pu~uant to tliis MOU oi:: aµy ~gte«:µi~J;s 

promulV,te<I her~unde,t and.may sell th~ $ubjf;ct Property, Thii; pr.ovision shall materially be 

copied Jnro the govemi11g aqd operaJ;ing doc11mcrtts fQr the contemplated dispensary and 

.shall. be given ~e :intent aod effect that is _reflected :herein. 

6. Sev:eqbility~ If' any term of this MOU is ·to ·any ~tcnt-invalld~:illega,1,,, or incaeable of being 
·enf0:tccd1 such tc;rm shall be exclude~ t.o the extent qf such invalidity~ .illegality, or 

'.uncnfotceability; :all other tc:uns. hereof shall r~main in fullforce and cffc~t F~rthct; in su~h. 
an c;vcnt, the parties :agree to have this MOU construed, to the ~eM(:st· e_~tenJ: _pemu~tiible, 
:in_ such-a marmer __ thatthis MOD will be inteipr(:t~d to refle'ct the original intent.ofthc parties 
expres~e4, h~rein as if rto portion of this MOU .had been 'held t9 pc invcllid~ illegal i;:.ir 

unen.forceable •. 

7. A~stinling the Su,bject Property Js acquired; _ in.ore detailed and comprehensive, legal 

-agreements shall be .teqµired. The p?,tties agree to negotiate in good faith .in. rega«is to any 

and all such :agree_ci~ts, includrng those that that will be required t9 ~ffectuat~ the interttof 

thls MOU, the ;sale .of the Subject Property and l)ie operations of. the contcmpl;ned 

dispensary. AU such legal documents· ~allinc}ude ~nd be done (i) in ~_$4'n<I~ fotmai: with 
.reasonaQle ffld common :·ptovisions and {li) at market rates. , 

13 0016 2 
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•• ... ... - .. 
' 

IN WITNE$S WHEREOF', the parties h~eto have caused this MOU to be e!(t?ctivc as 0£ 
the day, month and year fltst w.dtteA above. 

By: 
Name: 

14 0017- -i' 
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COMMERCiAL PROPERTY PURCHAs·eAGR;&M'ENT 
AND JOINT' f:SCROW INSTRUCTIONS 

. - (NCN~WTW.) - . 
tCAJU"onn cPA. ~'.'12id) 
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ADDENDUM 
(C.A.A.. Fema:ADW; ·R..,lud l.V1 s; No . ..:.1,_ __ ......., ....... ___,..,. ...... 

--------~--------------. .;,:.,,.;:.'<-·-~,,.. ..• ,-----~-

This M11monndum of Ut:a111$bndim:MCWJ Ls lillly ln-e~~into- tbi£ pm:hni1 ~Oll,j_,,..~.·• ... ·· ............ .;,... _ __,,___.,,,..,. 

§J"11trihii,LJ1C.SV• I ~,_q'ip~ta.!!fn.t,,.bust~s(MM§C_g~~.2JEY~I ant1s1trl#PJL;,,:=.··""·~-~i-_ -_-_ -.--_-_· -_-_-,..-_-_-___ _ 

--,..------------"------'----..,;...-- .• ·~~.--..... ------'--------.....,;----................. ------------....... · ~ --------....... -------·~-~.._....-.. ----------·=~~I;,.~--,..__;;_. ______ ,,... ... ~--·~-..... ~ 1 

..-.--------------------...... -1-------·-------·~···,~~ ....... ----~--....,.-----.,.--,-,-,.--.'iit.·< 

___,_.,..,.... ________ ..,. 
.... ,,-~ ..... ,.,.;::~.;- ·-,-~--~-~~:~~ ... ~ 

...., ______________ ....... ___ ,, .. _....,...._......_ ___________ ..;..._....,.. __ ,_....,.,,,.., ... , ----------------------

·Ollo U~f51! 2f~~- . ·------- .. ,.,,._ 

!~rr-~Y~~-rr:Q•·.··- . ---

!11.,ya.-tTM'ffll 

27 

-, 

------------•-•. -----...... ----'----
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-~ .... ~~ 
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i 
t 

.... ~ ' 

-~bDENDti~ 
fC.AJll. form_.\Dil, KWiMd 12.'1') No.,=z-----------_,-... 

, _________________ .;;,,_.__,_ ..... ~ .. ~~'-""·"·.;,;;---............................ _ -----....... -:---... ·???""---.......,._.....,. _ __,.,..--.... - ..... 11!! ... :"""--'"";,;,,-w±.,.._ --... - ......, .... - -..-·.!:""-....... "!"'·" 
, _______ _..;; _____ ....,;. ...... ___,_.,....,_._.....,.,;...,,.......:.;. _ _,._ ____________ ""-......,_.__"""' __ ,..__ 

.. t i&4f-

----;:·:,•·-·:-·.•··:!"'-""'!I, 

-----'--------·----- -

=~::: ::: _ ~~ 
·sdlor,lat!dloni- -_ _ _ ---•-=-•-.. •·•-.. -~.--... ----------

_ _,__ __ ,.._.......,...·_~-- m - ' 
-

n ... i..:.._.;;.. .,.~t)ffr.------....., 
--~---·-..... . ......,....... ··w••;,,,,.i;···:--~ 

:,.,.._~ 
~~ 
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ADDENDUM 
(C.A.1'. f onn ADIi. R.ev!nd 121151 No.3 --...---ya·e;..· _, __ _ 

T'hl•~ 1$ f,,,IJy~tad lntolh(s PffJihau ~g,N'!!f.ru ;,nd .am• nd.11 tti. :aQ!!!.lfflWfructtcd btltwoen UM, ..... ~. 
011 March 2,,,:rat7~•~Pl..~2onA2.!f[J8h,2qf7. · -_· · ·· · -...,. ' - · "' _ . .,,.,.,,..~.=:-. 

~ -- .. ~<-'·= J:il,. :, .~- i\'i'"'l'i."'"- ,'}?":,...-;::.r.ei-,:,,,,.,., --~-- -· 

~,:~)?Y5-,1t9_~-~ to ~ctouthl,_~_-·,-u_=---~_I In his tes'J?MS,!'~to ~~ lb~1Ht. . _____,. ·-• .,-, ,._ 
,,~ - --~ ·•_"'""-,- ···v·a,t:I 

l=or tlJf f~ C!l,ctoubl:'"~,.m not hJ~~'tH'i (tt£$i0q,OO<?,~ ~ tu-ads of lht ~ri.yj;piovl•ll:in MtY,loiail". 
!3!!ffto, . !A ,,__ . . . ,.•, • . • ~ • ••. •..... . .. . . •~•f'C C ·. . . . ... 

:-",.'"":' ......,.,...... ...,,..,_.-""""=--------~,--'~~~ ------------i------__.. ____ _ 
•;~.~-----·-·-- ~-"i;r ___ - .... -~-"-~-~ 

_______ .,..,,. _ _..,..,.._....,._w ___ ...,;,_.~,.,....,.;;;,;,_._ ________ ,.,,..~-----" . _,...,...,,. 
_...,...., __ "'1-"•:-~•··.i-• .. ••:• .. i~ -,~,~-----..-------~ .. ~, ... -------

..._ _____________ ,... ---__ ,.._.,,_..._ -... --•---·-·· ... ,_.,,,._,,, _____ ,,_,. 

-------------------------------~·~~------__,;.-----'-"-'-~~~,,,----"'""'------~ _ _....., _ __, _______ ~---------------------........... --...•• -. 

... ~ =-.-- '-~ ---· -.-••'···~ ... .,,_ _______ ...... _,~.~-...... ------
______ ,.._ _______ ""~-•:------~~/I#!-·~ . .,----··- .,'J,----,l{-. -·. ·---~-- '<,~ ,;,ji,,~a--.i\~-:',,·~ _______ .__...,.......,.;.;.,.. __ ...... _.,..,,. _____ .,._,.._ ____________ ;;:.;;u.~.~""-·------------·~ 

--,··--,,..,,.,...~ ~------------------.,....------..... ------<i:'P .... "'«: ... ,-..---___ ,.....,. ~--,•--~-...,...--------------.-~,._._,,._ ----...... ,-------

. ADOEN.DU11 lll>M PAGE 1 OF t}· 
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Pre-Approval Lettel' 

Friday, April 14, 2017 

TO: Whom it may concern 
RE: Richard John (R.J.) Martin II 

We are pleased to inform you that the above referenced loan application has been pre-approved with the following terms 
and conditions: 

Purchase Price: $2,500,000 
Loan Program: Jumbo 30 YEAR FIX 
Loan amount: $2,000,000 

The following conditions must be satisfied for final loan approval: 
1) Appraiser's ce11ification ofmlue along with a final inspection. 
2) Acceptable Preliminary Title. 
3) Falluuing standard investor requirements: Evidence of Hazard Insurance, Flood Certification 
4) Copy of Fully Executed Purchase Contract and Escrow lnstnictions 

This approval is based on review of the borrower's credit report in conjunction with documentation provided by the 
borrower regarding employment, income, assets as applicable to the above loan. These items are sufficient to obtain final 
loan approval provided there are no changes in the borrower's financial situation as required by the loan program. 

Please keep in mind the following: 
• Upgrades and modifications that increase the purchase price beyond what is indicated above may invalidate this 

approval and result in disqualification or re-qualification on an alternative loan program offering. 
• This approval does not include any contingencies unless specifically noted above. If the loan approval is 

contingent on sale of another property but that sale does not occur prior to closing on this property, re
qualification on an alternative loan program may be required to complete the purchase. 

• At times market conditions require that loan program guidelines and parameters change, which may affect this 
approval unless your loan has been locked and will close within that lock period. If this occurs, we will review 
the borrower's file and notify yon of any changes that apply. 

Sincerely, 

Alexis Roper 
Sr. Mortgage Loan Officer 
619-436-8873 
aroper@amerifirstus 
NMLS #583371 

AmeriFirst Financia~ Inc., 1550 E. McKcllips Road, Suite 117, Mesa, AZ 85203 (NMLS 11145368). 1-877-276-1974. Cop)'right 2014. 
All Rights R<scrved. This is not an offer to enter into an agreement. Not all customas will qualify. Information, rates, and programs are 
subject to change v.ilhout prior notice. All products are subject to credit and property appro,'lll. Not all products are available in all states 
or for all loan amounts. Other n:strictions and limitations apply. License Information: CA: Licensed by The Dcpartm<nt ofBusiness 
0\-crsight under the California Residential Mortgage Lending &fl 

0034 
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; .,__ ... .,,;~ 

-· · ... ;11fi14. -•. ···.·.·· ,... · • · •.:·:::.-i_ ..... -ao_ ---~ .. -•.-,~":)_ .. ~~.~~Jr::"'"'!' .... .,..-.:~-"":":~~-'~ '414_ ... '.-5¥_. ' .. -,f!~~~~'"'.~ ... -··- : .A., ~lll! .. !"l',,,~1'>'-,,,.· ' 'H&AJ?CT, m:a.1,Q(m .. ~·:. !tl'l\! .. Z..t;:w::;::!@!ft--·•-·•·&;r" 
~ ... : . . ... ~~,i~~....;.;.:;.;.... --:~ .. . .. . . . . ·---=~ -~ .·.t.. .., .-~=~--~ .. ~. . 

..;:"'--' .,. 

CALlfORNl4 ALL-PURPOSE ACKNOWl,.ISDGMl!NT "<:IVIL ·cooe § 1189 
"t'~.tt~~~~ 

A ·nota;y public or other officer completing-this certificate verifies only the Identity-of the Individual who signed the
dOCllllent to which this certificate Is attached, and not the truthfulnesa, accuracy; or validity of that dQcumenL-

. ,. . ,-

.. 

Who prov~ to me on the. basis of satisfactory evidence to. be :the pe~• -.· · ··.· whoSe _name(~) ;ls.{e1i:) 
subscrl~the within instrument and ·acknowledged~-t me that he/: . y_, uted the sam'rri" 
his/her. · · . c · acttytres) _and that b hJsJher. _ ...... natu!N:W's\ on - . s1r'umentthe · -- _ 's)· _ .. . . . .. ap "' • . ... . V . """ _ , ... , 1 _ _ ~, , 
()I' _the en .· . · upon behalf of whicti _the ~11(s) ?ctedi- executed the instrument. · · 

I certify under PENAJ_TY OF PERJURY under the laws. 
of the State of' California that the foregotng pai:agraph 
Is true and correct -

WJThlESS rny hand . 

Place /11,ota,Y Seal Abalis ----------------oPTIONAL-------....._.,_.....,. ______ _ 
Though ·this section Js,aptiotial, completing this Information can deter alteration ·of the document.or 

fraudulent reattachment ot this form ta an unintended document. 

:~~
0!1~ ~ 1JtJ ,,9el, .. -a li?k~tll~:1b? ~~ 

Number of Pages •. .:t= .· Slgne,(s) .Other Than Named Above •. · l c . . . __ . . -·:--
C~pactty(les) Clalmed by Slgner(s) 
Signer's· Name: __ -'--__ .;..;_ ____ _ Signer's Name: _______ --=--------
O Corporate Officer - lltle(s}: ·-----• Partner - D Umlted D General 

• Corporate Officer -- Tdle{s}: ·--·""'-'-'----------• Partner ....,; • Limited D General 
D Individual D Attorney in Fact 
D Trustee o Guardian or Conservator 
D Otller: _____ ___,....,..,---_,,_..,.._,......,......_...., 
Signer Is Representing:''"""·.·_-· ----,----='-----

D Individual O Attomey in l=act 
D Trustee tJ Guardl~-or Conservator -
D Other: ------'-----------"-------------Signer Is Representing:·_·...,....,.· _____ _ 

·Wi,:iC,w'~~~"""'1iJeWC~. 

C2014 National Nota!'Y Assodatloif• www.NatfonalNotary.o,g • 1-800-US NOTARY.(1•800.:8Ji6827} hent f5907 
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J\IIASTERREAL ES1'.ATE PUR~HASE AND.PROFESSlONAL SERVICES AGREEMJ;N.r 

This Master Rea] Estate P~rchase and Professional Services Agreement (tbe ~Agreement''),is ·made 
and· e1,1terc:d_ into as of May 3, 2017 by and between ParryJ Cotton C'Ptihcipal") at:td Joe Hµrtado (" ~1--

RE_CITALS 

WHEREAS, Prin~ipal is the own.er of Dalbercia Inc. _and Fleet Systems (respectively. engaged in 
comn1erchd electrical work and lighting manufai;turing) ,and the founder aJ1<l m~gcr. of .lSl Farms (a 
~onprofit organization thatpromotcs su~inabie, ecoJogicaJMfiiendly ~ farms): 

.. 

[REMAINDER OF 
SECURED LITIGATION 

FINANCING AGREEMENT 
REDACTED] 
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FERRIS & BRlTION 
A Professional Corporation 

2 Michael R. Weinstein (SBN 106464) 
cott H. Toothacre ( BN 146530) 

3 501 West Broadway, uite 1450 
San Diego, California 92101 

4 Telephone: (619)233-3131 
Fax: (619) 232-9316 

5 mweinstein@ferrisbritton.com 
stoothacre@rerrisbritton.com 

6 

ELECTROIHCALL Y FILED 
S 1perior Court of California. 

County of San Diego 

09/23/2019 at 03:18:00 PM 

Clerk of the Sllperior Court 
B riana Ive Aizalone.Deputy Clerk 

Attorneys for Plaintiff/Cross-Defendant LARRY GERACI and 
7 Cross-Defendant REBECCA BERRY 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

UPERIOR COURT OF CALIFORNIA 

COUNTY OF SAN DIEGO, HALL OF JUSTICE 

LARRY GERACl an individual, 

Plaintiff, 

V, 

DARRYL COTTON, an individual; and 
DOES I through IO inclusive 

Defendants. 

Case No. 37-2017-00010073-CU-BC-CTL 

Judge: Hon. Joel R. Wohlfeil 

PLAINTIFF/CROSS-DEFENDANTS' 
MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO 
DEFENDANT/CROSS-COMPLAINANT' 
MOTION FOR NEW TRIAL 

(lMAGED FILE] 

DATE: 
19 AND RELATED CROSS-ACTION TIME: 

October 2S 2019 
9:00 a.m, 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DEPT: 

Filed: 
Trial Date: 
Notice ofEntty 

of Judgment: 

C-73 

March 21, 2017 
June 28, 2019 

August 20, 20 I 9 

PLAINTfFF/CROSS-DEFENDANTS' MEMORANDUM OF POINTS AND AUTHORITIES IN orro ITJON TO 
DEFENDSA T/CROSS-COMPLAINANT'S MOTION FOR NEW TRIAL 
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1 MEMORANDUM OF POINTS AND AUTHORITIES 

2 Plaintiff/Cross-Defendants submit this Memorandum of Points and Authorities in Opposition 

3 to Defendant/Cross~Complainant's Motion for New Trial. 

4 I. INTRODUCTION/SUMMARY OF ARGUMENT 

5 This case came to jury trial on July 1, 2019 and took place over the ensuing three-week period, 

6 consisting of 9 trial days. Mr. Cotton received a fair trial. The jury unanimously found in favor of Mr. 

7 Geraci and against Mr. Cotton on his causes of action for Breach of Contract and Breach of the 

8 Covenant of Good Faith and Fair Dealing and awarded damages to Mr. Geraci. (See Special Verdict 

9 Form, ROA #635.)1 Cotton now requests this Court to set aside the verdict.2 

10 As a threshold matter Mr. Cotton's supporting documents were not timely filed and served. 

11 CCP § 569(a) provides that "Within 10 days of filing the notice, the moving party sl,al/ serve upon all 

12 other parties and file any brief and accompanying documents, including affidavits in support of the 

13 motion .... ". Here, Mr. Cotton's Notice of Intent to Move for New Trial was served and filed on 

14 September 3, 2019. The ten-day period to file his brief and accompanying documents expired on 

15 September 13th. While Mr. Cotton timely filed his unsigned Memorandum of Points and Authorities 

16 just before midnight on September 13th, that filing did not include any accompanying documents. 

17 Instead, on Monday, September 16th, (3-days late) Mr. Cotton filed two documents entitled "Errata" 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 The jury also unanimously found in favor of Mr. Geraci and against Mr. Cotton on all of Mr. Cotton's claims set forth in 
his cross-complaint. (See Special Verdict Form, ROA# 636.) Mr. Cotton does not challenge the jury verdict nor seek a 
new trial in connection with his cross-claims~ his memorandum of points and authorities in support of his new trial motion 
does not argue any grounds for a new trial on his cross-claims. Even if for the sake of argument Mr. Cotton intended to 
move for a new trial on those claims, that motion would fail for the same reason as his new trial motion fails as to the 
verdict against him on Mr. Geraci's claims. 

2 Mr. Cotton's counsel, Jacob Austin, did not raise an objection to the admission of any exhibits or the examination with 
regard to any exhibits. Attorney Austin only made two objections throughout the trial, neither of which have any impact on 
the pending motion. "In an appeal ... from a judgment after denial of a motion for new trial, the failure of ... counsel to 
object or except may be treated as a waiver of the error." (5 Witkin, Cal. Procedure (1983 pocket sup.) Attack on Judgment 
in Trial Court,§ 119, p. 307; Malkasian v. lrwin(l964) 61 Cal. 2d at p. 747; see Horn v. Atchison, T. & S.F.Ry. Co. (1964) 
61 Cal.2d 602, 610, cert. den. Sub nom .Atchison, Topeka & Santa Fe Railway Co. v. Horn, 380 U.S. 909 [13 L. Ed. 2d 
796, 85 S. Ct. 892] ["' In the absence of a timely objection the offended party is deemed to have waived the claim of error 
through his participation in the atmosphere which produced the claim of prejudice."' (Sabella v. Sothem Pac. Co. (I 969) 
70 Cal.2d at p. 319.) 
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l which contained the accompanying documents in support of his motion.3 Affidavits or declarations 

2 filed too late may be disregarded. (See Morris v. Purity Sausage Co. (1934) 1 Cal.App.2d 120; Lewith 

3 v. Rehmke (1935) 10 Cal.App.2d 97, 105; Peterson v. Peterson (1953) 121 Cal.App.2d l, 9.) 

4 As to the merits of his motion for new trial, Mr. Cotton's asserts three grounds: 

5 First Mr. Cotton contends the November 2, 2016 agreement was illegal and void because Mr. 

6 Geraci failed to disclose his interest in both the Property and the Conditional Use Permit ("CUP"). 

7 Mr. Cotton erroneously contends the agreement violates local law and policies, as well as state Jaw. 

8 The statutes upon which Mr. Cotton relies were not even in effect at the time the November 2, 2016 

9 contract was entered. 4 Even if that is disregarded, the contract was otherwise legal as discussed infra. 

10 Additionally, Mr. Cotton has waived the "illegality" argument for two reasons: (1) he never 

11 raised illegality as an affirmative defense; and (2) with regard to the "illegality" argument, Attorney 

12 Austin represented to the Court at the conclusion of evidence and in response to the Court's inquiries 

13 if there were any other exhibits Mr. Austin wished to admit into evidence: "I'm willing to not argue 

14 the matter if your Honor is inclined not to include it. We can just - forget about it." (Reporter's 

15 Transcript herein after referred to as "RT') (Plaintiff/Cross-Defendants Notice of Lodgment in 

16 Opposition to Motion for New Trial ("Plaintiff NOL") (RT, July 10, 2019, p. 69:15-72:26, Ex. 6 to 

17 PlaintiffNOL) 

18 Even assuming the illegality argument has not been waived, the argument that the November 2, 

19 2016 contract is illegal fails. Mr. Geraci's stipu1ated judgments with the City of San Diego, and the 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3 Mr. Cotton's Errata claims that "[d]ue to a clerical error, an incomplete draft of the Memorandum of Points and 
Authorities in Support of the Motion for New Trial was uploaded for electronic filing and service instead of the true final 
copy and, as such, the table of Authorities in the draft was incomplete, the document was not executed and the exhibits 
referenced therein were not attached." The signature page for the Memorandum of Points & Authorities attached to the 
Errata is dated, September 15, 2019, (2 days after the papers were filed and served) which belies Mr. Cotton's claim that 
the motion was complete, filed and served in a timely manner and that the failure to transmit the signature page and 
accompanying documents was a "clerical error. Indeed, it suggests Mr. Cotton' s filing was untimely. 

4 In making his illegality argument, Mr. Cotton cites to B&P Code §§ 26000 (Effective June 27, 2017); 26055 (Effective 
July 2019); and 26057(a) (Effective January I, 2019). The contract in question was entered November 2, 2016. The 
general rule that judicial decisions are given retroactive effect is basic in our legal tradition. In Evangelatos v. Superior 
Court (1988) 44 Cal.3d 1188, 1207, the California Supreme Court observed: "[t]he principle that statutes operate only 
prospectively, while judicial decisions operate retrospectively, is familiar to every law student." ( United States v. Security 
industrial Bank (1982) 459 U.S. 70, 79, 103 S.Ct. 407,413, 74 L.Ed.2d 235.) The statutes cited by Mr. Cotton in support 
of his "i llegality" argument were not in effect until after, sometimes years after, entering the contract in question. 
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l use of an agent in application process for the CUP, do not render the contract illegal. Indeed, as set 

2 forth herein, several witnesses testified that it is common practice for an applicant on a CUP 

3 application for a medical marijuana dispensary to utilize an agent in that process. 

4 Second, Mr. Cotton argues the verdict is against law because the jury disregarded the jury 

5 instructions and applied an objective standard to Mr. Cotton' s conduct and a subjective standard to Mr. 

6 Geraci's conduct as related to the November 2, 2016 Agreement, the "confirmation email" and the 

7 "disavowment" allegation. To the contrary, there is no legal basis to conclude that the jury disregarded 

8 the jury instructions and applied an objective standard to Mr. Cotton and a subjective standard to Mr. 

9 Geraci ' s conduct. That is simply Mr. Cotton's interpretation of the facts and evidence which he would 

10 like to substitute for the jury's unanimous verdict. 

11 Third, Mr. Cotton contends that Mr. Geraci used the attorney-client privilege as a shield during 

12 discovery and as a sword during trial, which prohibited Mr. Cotton from receiving a fair and impartial 

13 trial.5 Mr. Cotton has misrepresented the facts, circumstances and the Minute Order issued by the 

14 Court in connection with the attorney-client privilege issues during discovery and the waiver of those 

15 issues at trial. In spite of asserting the attorney-client privilege with regard to the documents drafted 

16 by Gina Austin' s office, and contrary to Cotton's arguments herein, those documents were produced to 

17 Mr. Cotton during discovery. (Cross-Defendant Rebecca Berry's Responses to Request, For 

18 Production of Documents, Set One, Ex. 1 to Plaintiff NOL; and Plaintiff/Cross-Defendant Larry 

19 Geraci's Amended Responses to Special Interrogatories, Set Two, Ex. 2 to Plaintiff NOL) The 

20 documents were also listed on the Joint TRC Exhibit List and admitted into evidence at trial without 

21 objection. (Trial Exhibits 59, 62, Ex. 7 to Plaintiff NOL; RT July 3, 2019, 129:22-133:27, Ex. 3 to 

22 NOL; Joint Exhibit List, Ex. 10 to Plaintiff NOL) Mr. Cotton's counsel did not raise any evidentiary 

23 objections to the waiver of attorney-client privilege either with regard to the documentary evidence or 

24 the testimonial evidence. As such, Mr. Cotton' s claim that he was unable to cross-examine either Mr. 

25 Geraci or Ms. Austin with the relevant documents (Cotton' s P's & A's, p. 5:1-3) is without merit. 

26 

27 

28 

5 This is a C.C.P. § 657(7) issue regarding evidentiary rulings, a ground not set forth in the Notice of Intent to Move for 
New Trial. (See Treber v. Sup. Ct ( 1968) 68 Ca.2d 128, 131 ; Hernandez v. County of Los Angeles (2014) 226 Cal.App.4111 

1599, 1601-1605.) (Practice Guide: Civil Trials and Evidence, Post Trial Motions, (The Rutter Group 20IO) r 18:20 I.)) 
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1 Indee~ armed with those documents during discovery, Mr. Cotton never took the depositions of Mr. 

2 Geraci nor Attorney Gina Austin. And he in fact questioned the witnesses about those documents 

3 during trial. (RT July 8, 2019, p. 58:3-60:10, Ex. 4 to PlaintiffNOL) 

4 Finally, as a matter of law, a new trial may only be granted when the verdict constitutes a 

5 miscarriage of justice. (Calif. Const., Art. VI, § 13 .) "If it clearly appears that the error could not have 

6 affected the result of the trial, the court is bound to deny the motion." [Bristow v. Ferguson (1981) 121 

7 Cal.App.3d 823,826; Mosesian v. Pennwalt Corp. (1987) 191 Cal.App.3d 851, 866-867. (disapproved 

8 on other grounds in People v. Ault (2004) 33 Cal.4th 1250, 1272.)] Mr. Cotton has not demonstrated 

9 the claimed errors likely affected the result of the trial. 

10 II. 

1 I 

STANDARDS FOR NEW TRIAL MOTION BASED ON C.C.P. § 657(6) 

A. Cotton's New Trial Motion is Limited to the Statutory Ground that the Verdict 

12 was "Against Law,, u~der C.C.P. § 657(6) 

13 In his Notice of Intent to Move for New Trial dated September 13, 2019, Mr. Cotton gave 

14 notice that he was bring the motion pursuant to C.C.P. § 657(6) on the ground that "the verdict is 

15 . against the law." (ROA#656.) Yet in his brief, he asserts that his motion for new trial is made on the 

16 grounds of "irregularity of proceedings" under C.C.P. § 657( 1) and "against the law" under (C.C.P. § 

17 657(7), neither of which grounds were set forth in his Notice of Intention to Move for New Trial. 

18 (Cotton P's&A's, p. 5: 10-21) A notice of intention to move for a new trial is deemed to be a motion 

19 for new trial ·on the grounds stated in the notice. (C.C.P. §659.) It is well-established that a new trial 

20 order "can be granted only on a ground specified in the motion." (Malkasian v. Irwin ( 1964) 61 Cal.2d 

21 738, 745; De Felice v. Tabor (1957) 149 Cal.App.2d 273, 274.) 

22 Mr. Cotton also asserts that '1:he Court sits as the 13th juror and is "vested with the plenary 

23 power - and burdened with a correlative duty - to independently evaluate the evidence," (incorrectly 

24 citing to Ryan v. Crown Castle NG Networks Inc. (2016) 6 Cal.App.5th 775, 784, which concerned 

25 C.C.P. § 657(5), not § 657(6). Rather, the "against law" ground differs from the "insufficiency of the 

26 evidence" ground in that there is no weighing of evidence or determining credibility. The "against 

27 law" ground applies only when the evidence is without conflict in any material point and insufficient 

28 as a matter of1aw to support the verdict. (McCown v. Spencer (1970) 8 Cal.App.3d 216, 229.) 
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1 B. The Correct Standard for a New Trial Motion Based on the Statutory Ground 

2 that the Verdict is "Against Law" 

3 The statutory ground under C.C.P. §657(6) that the verdict is "against law" is of very limited 

4 application. (Tagney v. Hoy (1968) 260 Cal.App.2d 372, citing Kralyevich v.Magrini (1959) 172 

5 Cal.App.2d 784 ["A decision can be said to be 'against law' only: (1) where there is a failure to find 

6 on a material issue; (2) where the findings are irreconcilab1e; and (3) where the evidence is insufficient 

7 in law and without conflict in any material point.6 C.C.P. § 657(6) is not a ground to have the court 

8 reconsider its rulings. The "against law" ground applies only when the evidence is without conflict in 

9 any material point and insufficient as a matter of law to support the verdict. (McCown v. Spencer 

10 (1970) 8 Cal.App.3d 216, 229; see Fergus v. Songer (2007) 150 Cal.App.4th 552, 567-569 [finding 

11 verdict was not "against law" because it was supported by substantial evidence]; Marriage of Beilock 

12 (1978) 81 Cal.App.3d 713, 728.) C.C.P. § 657(6) does not cover errors that fall within the other 

13 sectionsofC.C.P. § 657, such as§ 657(7). (O'Malleyv. Carrick(l922) 60 Cal.App. 48, 51) 

14 III. ARGUMENT 

15 A. MR. COTTON'S ILLEGALITY ARGUMENTS FAIL 

16 1. Mr. Cotton Has Waived and Abandoned the "Illegality" Argument 

17 Mr. Cotton failed to raise "illegality" as an affirmative defense in his Answer to Plaintiffs 

18 Complaint (ROA#l 7). Normally, affirmative defenses not raised in the answer to complaint or cross-

19 complaint are waived. (E.g., Quantification Settlement Agreement Cases (2011) 201 Cal.App.4th 758, 

20 813.) As stated above, Mr. Cotton did not plead "illegality" as an affirmative defense; therefore, Mr. 

21 Cotton cites Lewis Queen v. NM Ball Sons (1957) 48 Cal.2d 141, 146-148), for the proposition that 

22 illegality can be raised "at any time." That is a correct statement of the law, however, that rule is not 

23 unqualified. Two California Supreme Court cases decided after Lewis & Queen - Fomco, Inc. v. Joe 

24 Maggio, Inc. (1961) 55 Cal.2d 162, and Apra v. Aureguy (1961) 55 Cal.2d 827 - both rejected post-

25 

26 

27 

28 

6 Mr. Cotton did not set forth any failure by the court as to a finding on some material issue. Mr. Cotton also did not 
establish findings that are irreconcilable. Mr. Cotton further did not establish that the evidence is insufficient in law and 
without conflict on any material point. Other challenges as to the application of law in this case would be governed 
by C.C.P. § 657(7) not cited in Mr. Cotton's Notice of Intention to Move for New Trial and, therefore, are not reviewable 
herein. For these reasons alone, Mr. Cotton's arguments for a new trial should be rejected by this Court. 

10 
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l trial defenses of illegal contract because the illegality defense had not been raised in the trial court. 

2 (See Fomco, supra, 55 Cal.2d at p. 166; 55 Cal.2d at p. 831.) In fact, language in Fomco suggests that 

3 the high court actually rejected Lewis & Queen's dicta that the issue of illegal contract could be raised 

4 for the first time on appeal. (See Chodosh v. Palm Beach Park Association 2018 WL 6599824) 

5 At trial the "illegality" issue appears to have first come up in response to questions being posed 

6 by Attorney Austin in his examination of witnesses. Attorney Weinstein argued Attorney Austin was 

7 asking questions of witnesses which implied it was illegal for Mr. Geraci to operate a legally permitted 

8 dispensary. Attorney Weinstein pointed out, and the Court agreed, that the two civil judgments on 

9 their face did not bar Mr. Geraci from operating a legally pennitted dispensary. (RT, July 9, 2019, p. 

10 120:20-121:24, Ex. 5 to Plaintiff NOL) Attorney Weinstein went on to argue that Business & 

11 Professions Code Section 26057 was permissive and not mandatory and that it dealt with state 

12 licenses, not a City CUP. The Court was troubled by the fact that Attorney Austin had not filed a trial 

13 brief addressing this issue, nor had Attorney Austin filed any memorandum of points and authorities 

14 on the issue. The Court concluded: "So for the time being, I'm tending to agree with the plaintiffs 

15 side without the defense having given me something I can look at and absorb." (RT, July 9, 2019, p. 

16 120:20-123:6, Ex. 5 to PlaintiffNOL) 

17 Later that day, Attorney Austin called Joe Hurtado to the stand. Joe Hurtado had a vested 

18 interest in the case as he was financing Mr. Cotton's litigation expenses and attorneys' fees. (RT July 

19 9, 2019, p. 150:13-18, Ex. 5 to Plaintiff NOL) Attorney Austin improperly attempted to elicit expert 

20 testimony from Joe Hurtado, that it was his opinion that Mr. Geraci did not qualify for a CUP under 

21 the Business & Professions Code. (RT, July 9, 2019, 151 :22-28, Ex. 5 to Plaintiff NOL) During 

22 Attorney Austin's examination of Mr. Hurtado, the Court initiated a side-bar at which Mr. Hurtado's 

23 proposed testimony was discussed. The Court permitted Mr. Hurtado to testify to hearsay 

24 conversations with Gina Austin and hearsay conversations with anyone else on Mr. Geraci's team. At 

25 the conclusion of Mr. Hurtado's testimony, and after excusing the jury, the Court permitted the parties 

26 to make a record of that side bar. (RT, July 9, 2019, p. 155:8-158:18, Ex. 5 to Plaintiff NOL) The 

27 Court expressed to Attorney Austin that to the extent Mr. Hurtado wanted to express legal opinions, he 

28 was not going to permit such testimony. In response, Attorney Austin admitted that "perhaps Mr. 

11 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Hurtado should have been designated as an expert ... ". (RT, July 9, 2019, p. 157:13-15, Ex. 5 to 

Plaintiff NOL) Mr. Hurtado was not designated as an expert witness and his opinion testimony was 

properly excluded. 

The "illegality" issue was again raised on July I 0, 2019, when Attorney Austin offered Trial 

Exhibit 281 into evidence, which was a copy of Business & Professions Code § 26051; and requested 

the Court take judicial notice of the two lawsuits in which Mr. Geraci was a named party. The Court 

sustained Attorney Weinstein's objections to Business & Professions Code § 26051 being admitted 

into evidence. As to the request for judicial notice of the two prior cases against Mr. Geraci, Attorney 

Weinstein raised an Evidence Code § 352 objection. 

The Court stated: 

Putting aside whether the probative value is substantially outweighed by undue prejudice 
or any other of the 352 factors including but not limited to cumulativeness, as I read these 
judgments, Mr. Geraci is not barred from trying to obtain whatever permission he would 
need or anybody would need from operating a marijuana dispensary. And I thought that 
was your theory at one point. 

And if that were your theory, I'm not seeing anything, well, inside the four corners of 
these judgments that prohibit Mr. Geraci from, for example, doing the deal that he had 
proposed to do with Mr. Cotton. 

Attorney Austin replied to the Court: "I think there was a change in the law, which would -

would change that. But I'm willing to not argue tlle matter if your Honor is inclined not to include 

it. We ca11 just - forget about il" The Court then sustained the objections and declined to take 

20 judicial notice of Mr. Geraci ' s two prior judgments. (RT, July 10, 2019, p. 69:15-72:26, Ex. 6 to 

21 Plaintiff NOL) [trial court could properly deny a motion for new trial based on a waiver of the issue 

22 during trial. (Miller v. National American Life Ins. Co. (1976) 54 Cal.App.3d 331, 346; Horn v. Atchison, 

23 T. & S.F.Ry. Co., (1964) 61 Cal.2d 602; Sepulveda v. Jshimaru, (1957) 149 Cal.App.2d 543, 547] 

24 It is clear in the instant case, that Attorney Austin abandoned his "illegality" argument; i.e., 

25 Mr. Austin's statement to the Court: "I think there was a change in the law, which would - would 

26 change that. But I'm willing to not argue the matter if your Honor is inclined not to include it. We 

27 can just-forget about it." (RT, July IO, 2019, p. 72:10-13, Ex. 6 to Plaintiff NOL) Having waived 

28 this issue during the trial, Mr. Cotton is precluded from urging it as a ground for granting a new trial. 

12 
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1 2. The Contract at Issue in This Case is Not Illegal. 

2 Even if the statutes Mr. Cotton relies upon were in effect on November 2, 2016 when the 

3 contract was entered (which they were not) and there were no waiver of the "illegality" issue (which 

4 there was), the November 2, 2016 agreement remains a legal contract. 

5 The stipulated judgments on their face permit Mr. Geraci to apply for a CUP. In Case Number 

6 37-2014-00020897-CU-MC-CTL, paragraph 8a enjoins Mr. Geraci from "Keeping, maintaining, 

7 operating, or allowing the operation of an u11permitted marijuana dispensary ... ". (Italics, Bold 

8 Added.) Paragraph 8(b) specifically sates "Defendants sllall not be barred in tliefuturefrom any 

9 legal and permitted use oft/ie PROPERTY." (Italics, Bold Added.) 

10 In Case Number 37-2015-00004430-CU-MC-CTL, Paragraph 7 prevents Defendant from 

11 "Keeping, maintaining, operating or allowing any commercial, retail, collective, cooperative or group 

12 establishment for the growth, storage, sale or distribution of marijuana, including, but not limited to, 

13 any marijuana dispensary, collective or cooperative organized anywhere in the City of San Diego 

14 wit/tout first obtailting a Conditional Use Permit pursuant to tlte San Diego Municipal Code." 

15 (Italics, bold added) 

16 It was this language in the two stipulated judgments that led this Court to state: "I'm not 

17 seeing anything, well, inside the four comers of these judgments that prohibit Mr. Geraci from, for 

18 example, doing the deal that he had proposed to do with Mr. Cotton." To which, Attorney Austin 

19 stated "We can just-forget about it." (RT, July 10, 2019, p. 69:8-15 Ex. 6 to Plaintiff NOL) 

20 3. The B&P Code Does Not Bar Mr. Geraci From Applying for a CUP 

21 Setting aside waiver and the fact that the two stipulated judgments, on their face, permit Mr. 

22 Geraci to obtain a CUP, there is no mandatory provision in the Business & Professions Code which 

23 would bar Mr. Geraci from lawfully obtaining a CUP. 

24 Section 26057(b)(7) of the California Business & Professions Code provides that "[t]he 

25 licensing authority may deny the application for licensure or renewal of a state license if ... [t]he 

26 applicant, or any of its officers, directors or owners, has been sanctioned by a licensing authority or a 

27 city, county, or city and county for unauthorized commercial cannabis activities, has had a license 

28 suspended or revoked under this division in the three years immediately preceding the date the 

13 
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application is filed with the licensing allthority." Cal. Bus. & Prof. Code § 26057(b)(7) [emphasis 

2 added].) Section 26057 is part of a larger division known as the Medicinal and Adult-Use Cannabis 

3 Regulation and Safety Act, wnich has the purpose and intent to '4control and regi1late the cultivation, 

4 distribution, transpon, storage manufacturing, processing, and sale" of commercial medicinal and 

S adult-use cannabis. (Cal. Bus. & Prof. Code § 26000. Under this divisio~ a license" refers to a 

6 'state license issued under this division, and includes both an A-license and an M-license. as well as a 

7 laboratory testing license." (Cal. Bus. & Prof. C de§ 2600 l(y).) 

8 In this case, the CUP is not a state license. Even if this statute were to apply to a CUP, the 

9 permissive nature of the authority would not require the denial of a CUP license because it is up to the 

IO discretion of the licensing authority to make such a decision based on the conditioos provided in 

L 1 section 26057(b). (CaJ. Bus. & Prof Code§ 26057(b).) In additio~ attom y Gina Austin testified al 

12 trial the statute wouJd not prevent Mr. Geraci from obtaining a CUP. (RT July 8 2019,. p. 55: J 2-

13 57:21, Ex.. 4toPlaintiffNOL) 

14 4. It Is Common Practice For CUP Applicants To Use Agents During The 

15 Application Process. 

16 Mr. Cotton argues that Mr. Geraci did nol di close his interest on th Ownership Disclosure 

J 7 tatement and that therefore Mr. Geraci is asking this Court to assist him in violating local laws. which 

18 the Court is prohibited from doing. (Cotton P's & A., p. 12:16-23) 

l 9 Rebecca Berry, the CUP applicant, signed the CUP forms as Mr. Oeraci's agent. This was 

20 disclosed to Mr. Cotton from the outset. Prior to Mr. Cotton signing the Ownership Disclosure 

2 I Statement he knew that Ms. Berry was go1ng to be acting as Mr. Geraci is ag ot for purposes of the 

22 CUP. (RT, July 8. 2019 p. 99: 15-19, Ex. 4 to Plaintiff OL; and Tria1 Exhibit 30, Ex. 8 to Plaintiff 

23 NOL) In fact it was Mr. Cotton's belief that Ms. Berry had to sign the Ownership Disclosure 

24 Statement as a Tenant Lessee. (RT. July 8, 2019, pp. l0I:26-102:7, Ex. 4 to PlaintiffNOL; and Trial 

25 Exhibit 30, Ex. 8 to PlaintitTNOL) 

26 Abhay Schweitzer testified that there is no problem with that (Ms. Berry signing as an agent 

27 or Mr. Geraci) because, from the City~s perspective the City is only intere ed in having someone 

2 make the representation that lhe are the responsible party for paying for the permitting process. (RT, 

14 
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July 8, 2019, p. 31:22-33:13, Ex. 4 to PlaiJttiffNOL) And as to the Ownership Disclosure statement, 

2 the City's Form is limited, only permitting three choices, none of which fit the circumstances in this 

3 case; thus attorney Gina Austin testified that there was no problem from her perspective with Ms. 

4 Berry checking tenant/lessee. (RT, July 8, 2019, p. 33:14-35:11, Ex. 4 to Plaintiff NOL) 

5 Mr. Schweitzer testified that it is not unusual for an agent to be listed as the owner on the form. (RT, 

6 July 9, 2019, p. 60:20-27, Ex. 5 to PlaintiffNOL) 

7 During Mr. Austin's cross-examination of Firouzeh Tirandazi, a City Project Manager III (the 

8 highest classification of Project Managers at the City of San Diego), he tried to get her to testify that 

9 "anyone with an ownership or financial interest in a marijuana outlet is supposed to be disclosed to the 

10 City." Ms. Tirandazi testified that they (the City) are only looking for the property owner and the 

11 tenant/lessee. (RT, July 9, 2019, p. 112:23-28; Ex. 5 to Plaintiff NOL) Ms. Tirandazi was unfamiliar 

12 with the California Business & Professions Code vis-a-vis the CUP application process. (RT, July 9, 

13 2019, p. 113:1-5, Ex. 5 to PlaintiffNOL) 

14 

15 

16 

B. MR. COTTON'S ARGUMENT THAT THE VERDICT IS AGAINST THE LAW 

BECAUSE THE JURY DISREGARDED THE JURY INSTRUCTIONS FAILS. 

Mr. Cotton contends the verdict is contrary to law because, he argues, the jury disregarded the 

17 jury instructions and applied an objective standard to Mr. Cotton's conduct and a subjective standard 

18 to Mr. Geraci' s conduct as related to the November 2, 2016 Agreement, the .. confirmation email" and 

19 the "disavowment" allegation. To the contrary, there is no legal basis to conclude that the jury 

20 disregarded the jury instructions and applied an objective standard to Mr. Cotton and a subjective 

21 standard to Mr. Geraci's conduct. That is simply Mr. Cotton's interpretation of the facts and evidence 

22 which he would like to substitute for the jury's unanimous verdict. 

23 If the jury has been instructed correctly and returns a verdict contrary to those instructions, the 

24 verdict is "against law." (See Manufacturers' Finance Corp. v. Pacific Wholesale Radio (1933) 130 

25 Cal.App.239, 243.( A new trial motion based on the .. against law" ground permits the moving party to 

26 raise new legal theories for the first time; i.e., the trial judge gets a second chance to reexamine the 

27 judgment for errors oflaw. (Hoffman-Haag v. Transamerica Ins. Co. (1991) 1 Cal.App.4th 10, 15.) 

28 Mr. Cotton asks this Court to accept his interpretation of the evidence; disregard the jury's 

15 
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1 evaluation and interpretation of the evidence; and grant him a new trial based upon his theory of what 

2 the evidence shows. Specifically, Mr. Cotton urges that there was no disputed evidence relating to the 

3 parties' objective manifestations regarding the contract formation. (Cotton P's&A's, p. 13:16-17.) 

4 This is yet another iteration of Mr. Cotton's mantra in numerous motions throughout the litigation that 

5 the "disavowment allegation" was case dispositive. 

6 The unanimous verdict of a sophisticated jury militates strict adherence to the principle that 

7 courts "credit jurors with intelligence and common sense and presume they generally understand and 

8 follow instructions." (People v. McKeinnon (2011) 52 Cal.4th 610, 670 ["defendant manifestly fails to 

9 show a reasonable likelihood the jury misinterpreted and misapplied the limiting instruction"].) The 

10 Court's instructions to the jury, which, "absent some contrary indications in the record," must be 

! 1 presumed heeded by the jury. (Cassim v. Allstate Ins. Co. (2004)33 Cal.4th 780 at 803.) 

12 The Court gave CACI Nos. 302 - Contract Formation Essential Factual Elements; 303 -

13 Breach of Contract - Essential Factual Elements; and a host of other instructions regarding contract 

14 formation, interpretation and breach. Those instructions were correct statements of the applicable law. 

15 Mr. Cotton's counsel did not object to any of those instructions. Mr. Cotton has not overcome the 

16 presumption that the jury heeded the Court's instructions. He fails to show a reasonable likelihood the 

17 jury misinterpreted and misapplied the jury instructions related to contract formation. 

18 In support of his argument, Mr. Cotton argues that Mr. Geraci had draft "final" agreements 

19 prepared and circulated by Attorney Gina Austin, and therefore, the argument goes, the November 2, 

20 2016 Agreement could not have been the final agreement between the parties. This argument simply 

21 ignores the testimony of Larry Geraci that he felt he was being extorted by Mr. Cotton and did not 

22 want to lose all of the money he had invested in the project and therefore he instructed his attorney, 

23 Gina Austin to draft some agreements, attempting to negotiate some terms that Mr. Cotton might be 

24 happy with. Those draft agreements were prepared by Gina Austin's office and forwarded to Mr. 

25 Cotton. (Trial Exhibit 59, 62, Ex. 7 to Plaintiff NOL; RT July 3, 2019, 129:22-133:27, Ex. 4 to NOL) 

26 Mr. Cotton refused to accept those terms and no new agreement was reached. Mr. Geraci became fed-

27 up and filed the instant lawsuit to protect his investment based on the November 2, 2016 written 

28 agreement the parties had entered into. 

16 
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1 Mr. Cotton sets forth a number of factors which he claims support his interpretation of the 

2 evidence that the November 2, 2016 agreement was not the final agreement of the parties. (Cotton Ps 

3 &As, p. 13:16-25.) However, Mr. Cotton fails to acknowledge that each of the alleged factors he 

4 claims support his argument, are equally supportive of Mr. Geraci's and Attorney Gina Austin' s 

5 testimony that Mr. Geraci felt he was being extorted by Mr. Cotton and requested Gina Austin to 

6 please draft new contracts so he would not lose his investment. (RT July 8, 2019; p. 41:10-26, Ex. 4 to 

7 Plaintiff NOL.) Consistent with their testimony, the November 2, 2016, written agreement was neither 

8 amended nor superseded by a new agreement. 

9 C. MR. COTTON'S ARGUMENT THAT HE WAS DENIED A FAIR TRIAL AS 

10 THE RESULT OF ERRORS RELATING TO THE USE OF THE ATTORNEY-

11 CLIENT PRIVILEGE DURING DISCOVERY AND AT TRIAL ALSO FAILS. 

12 Mr. Cotton contends that Mr. Geraci used the attorney-client privilege as a shield during 

13 discovery and as a sword during trial, which prevented Mr. Cotton from receiving a fair and impartial 

14 trial. This is a C.C.P. § 657(7) issue regarding evidentiary rulings, a ground not set forth in Mr. 

15 Cotton's Notice of Intent to Move for New Trial. (See Treber v. Sup. Ct (1968) 68 Ca.2d 128, 131; 

16 Hernandez v. County of Los Angeles (2014) 226 Cal.App.4th 1599, 1601-1605.) (Practice Guide: Civil 

17 Trials and Evidence, Post Trial Motions, (The Rutter Group 2010) W 18:201.)] 

18 Preliminarily, under C.C.P. § 657(1), evidentiary rulings by which relevant evidence was 

19 erroneously excluded (or conversely, irrelevant evidence erroneously admitted) may be grounds for a 

20 new trial if prejudicial to the moving party's right to a fair trial. [Civil Trials and Evidence, Post Trial 

21 Motions, The Rutter Group 18:134.1] A motion for new trial on this ground must be made on 

22 affidavits. Mr. Cotton has failed to file any affidavits in support of his motion for new trial 

23 Alternatively, erroneous evidentiary rulings (admitting or excluding evidence may be 

24 challenged under C.C.P. §657(7) as an "Error in law, occurring at the trial and excepted to by the party 

25 making the application." Mr. Cotton has not moved for a new trial based on either C.C.P. § 657(1) or 

26 C.C.P. §657(7). Instead, in his Notice of Intent to Move for New Trial (p. 2:8-11), Mr. Cotton has 

27 sought a new trial on the sole ground that the verdict is "against law" pursuant to C.C.P. § 657(6). A 

28 notice of intention to move for a new trial is deemed to be a motion for new trial on the grounds stated 

17 
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6 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

in the notice. (C.C.P. §659.) Mr. Cotton cannot assert grounds for new trial not stated in the Notice. 

As to the merits of the argument, Mr. Cotton has misrepresented the facts, circumstances and 

the Minute Order issued by the Court in connection with the attorney-client privilege issues during 

discovery and the waiver of those issues at trial. 

Mr. Cotton claims there was a Court order prohibiting testimony on matters that Plaintiff 

asserted attorney-client privilege. (Mr. Cotton's P's & A's, p. 14:26-28) In support ofthis contention, 

Mr. Cotton Cites to the Court's Minute Order dated February 8, 2019 (ROA#455 at p. 3.) This 

misrepresents what that Court Order states. It actually states: 

Plaintiff's objections on the basis of privilege to REQUEST FOR PRODUCTION NO. 
29 are SUSTAINED; however, the scope of the request appears to seek relevant 
documents. Given Plaintiffs election to assert the privilege and/or doctrine in discovery, 
the Court will HEAR on the scope of the testimony Plaintiff will be not be permitted to 
provide at trial on the subject of the DISAVOWMANET ALLEGATION." 

Cleary, the Court said it would hear and determine the scope of the testimony allowed; it did 

not prohibit testimony as alleged by Mr. Cotton. Thereafter, Mr. Cotton's attorney drafted the Notice 

of Ruling which only prevents Rebecca Berry from testifying on the matter of the disavowment 

allegation. It does not bar any other witness from so testifying. (ROA# 455, p. 2.) 

In addition, Mr. Cotton asserts that Mr. Geraci used the attorney-client privilege as a shield and 

a sword, thereby violating Mr. Cotton's right to a fair and impartial trial. This argument fails on many 

levels, and has otherwise been waived by Mr. Cotton's failure to object to either the documentary 

19 evidence or the testimonial evidence.7 In fact, Mr. Cotton's attorney conducted substantial 

20 examination of witnesses on these very topics. 

21 Mr. Cotton has waived this argument for the following reasons: 

22 L He never took the depositions of Mr. Geraci or Gina Austin for ascertain this 

23 infonnation from them; 

24 2. In response to Mr. Cotton's requests for the production of all documents relating to the 

25 purchase of the property drafted or revised by Gina Austin [RFPs Nos. 18, 19], Mr. Geraci objected on 

26 the grounds of attorney-client privilege; however, in response to RFP 19, he added that "Responding 

27 

28 7 "Failure to object to the reception of a matter into evidence constitutes an admission that it is competent evidence." 
(People v. Close ( l 957) 154 Cal.App.2d 545, 552; People v. Wheeler ( 1992) Cal.4th 284, 300.) 
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1 Party Jzas produced previously all responsive docume11ts drafted by Ms. Austin or persons employed 

2 in her law firm." 

3 3. Indeed, all such responsive documents had been produced and were marked as Trial 

4 Exhibits 59 and 62 which were admitted at trial with Mr. Cotton's Attorney's representations that he 

5 had no objections to the admission of the documents. (RT July, 3, 2019, pp. 130:18-26; 132:2-7, Ex. 3 

6 to Plaintiff NOL.) Mr. Cotton testified that he received Exhibit 59 on February 27, 2017, and Exhibit 

7 62 on March 2, 2017. (RT July 8, 2019, pp. 137:1-138:6, Ex. 4 to PlaintiffNOL.) In fact Mr. Cotton 

8 responded to Mr. Geraci regarding those documents. (RT July 8, 2019, pp. 138:2-141:4, Ex. 4 to 

9 Plaintiff NOL; and Trial Exhibits 63 and 70, Ex. 9 to Plaintiff NOL) 

10 4. Larry Geraci testified regarding these exhibits and the surrounding circumstances. Mr. 

11 Cotton's attorney noted he had no objection to the admission of those exhibits (RT July 3, 2019, pp. 

12 130:18-26; 132:2-7, Ex. 3 to Plaintiff NOL) and he did not object to the testimony. 

13 5. Attorney Gina Austin testified regarding these exhibits and the surrounding 

14 circumstances and Mr. Cotton's attorney made no objections. (RT July 8, 2019, p. 41 :10-26, Ex. 4 to 

15 PlaintiffNOL) 

16 6. Mr. Cotton's attorney cross-examined Gina Austin regarding the draft agreements 

17 drafted by Ms. Austin's office. (RT July 8, 2019, p. 58:3-60: 10, Ex. 4 to Plaintiff NOL) 

18 Having failed to make any objections whatsoever to any of the documentary and testimonial 

19 evidence of which he now complains, Mr. Cotton has waived any argument that the material should 

20 not have been admitted. 

21 Mr. Cotton cites A&M Records, Inc. v. Heilman (1977) 75 Cal.App.3d 554, 556 for the 

22 proposition that a litigant cannot claim privilege during discovery and then testify at trial. The A&M 

23 Records case is clearly distinguishable from the case at bar. In that case, a defendant accused of 

24 distributing pirated records failed to produce at his deposition documents requested by the plaintiff 

25 "and also refused to answer any questions of substance on the constitutional ground (51h Amendment) 

26 that his answers might tend to incriminate him." (A&M Records, supra. 75 Cal.App.3d at p. 654.) The 

27 trial court ordered the defendant to tum over the requested documents by a specified date before trial. 

28 or the defendant would be barred from introducing them at trial, and the court also precluded the 
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1 defendant "from testifying at trial respecting matters [and] questions ... he refused to answer at his 

2 deposition[.r' (Id at p. 655.) The order limit[ed] the scope of [the defendant]'s testimony only, and 

3 not that of any other witness" at his company. (Ibid.) 

4 First and foremost, this case does not involve a situation where a party claims the 5th 

5 Amendment privilege against self-incrimination and then waives it at trial, so the A & M Records case 

6 has no application to the case at bar. The Court held that a litigant cannot assert his constitutional 

7 privilege against self-incrimination in discovery and then waive the privilege and testify at trial. (Ibid) 

8 By analogy, and without citation, Mr. Cotton seeks to extend this reasoning to the attorney-client 

9 privilege being asserted during discovery and then waived at trial. This argument is inapplicable to 

10 this case where the attorney-client documents were produced to Mr. Cotton; were responded to by Mr. 

11 Cotton; were offered and admitted at trial with no objection by Mr. Cotton; the witnesses (Larry 

12 Geraci and Gina Austin) testified without any objection being made; and where Mr. Cotton's own 

13 attorney conducted extensive examination of that witness with regard to the relevant communications 

14 between Ms. Austin and her client, Mr. Geraci. And Mr. Cotton himself was examined regarding 

15 these exhibits. 

16 IV. CONCLUSION 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

This Court ensured that Mr. Cotton received a fair trial from a fair and impartial jury. The jury 

paid careful attention, sifted through the evidence, and carefully came to an appropriate verdict. For 

the above-stated reasons, the Court should deny Mr. Cotton's motion for a new trial. "'There must be 

some point where litigation in the lower courts terminates" because otherwise "the proceedings after 

judgment would be interminable". (Coombs v. Hibberd (1872) 43 Cal. 452, 453.) It is time to end this 

litigation in the trial court and respect the jury's judgment. 

Dated: September 23,2019 

FERRIS & BRITTON 
A Professional Corporation 

By:~J~• 
Micliael R. Weinstein 
Scott H. Toothacre 

Attorney for Plaintiff/Cross-Defendant LARRY 
GERACI and Cross-Defendant REBECCA BERRY 
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Articles of Incorporation 
of 

A-M Industries, Inc. 

]121Jq~2 

FILED~ 

=~_JO\ 
It NOV O ~ 2~~ 

The undersigned, being over the ase of eighteen years, n order to form a corporation pursuant to thie 
provision of the Callfomla Corporation Code, hereby certifies as follows: 

The name of the corporation, hereinafter referred to as the •corporation, n is A·M Industries, Inc. 

II 
This wrporatlon Is a nonprofit M'-ltUal Benefit Corporation organized under the Nonprofit Mutual 

Benefit Corporation Law. The purpose of this corporation Is to engage in any lawful act or activity, otheir 
than credit union business, for which a corporation may be 0111anized under such law. The specific 
purpose of this corporation Is IJmited to providing a means for facilitating and coordinatlns transactions 
amoAgSt members. The corporation cannot purchase from or sell to non-members. 

Ill 
The name and address of the initial agent for service of process: 

Aaron Magagna 
3639 Midway Dr., Ste. 8-132 

San Diego, CA 92110 

IV 
The Initial street addres.s and mailing address of th corporation ls 3639 Midway Or. Ste. B-132 san 

Diego, CA 92110. 

V 
Notwithstanding any of the above statements of purposes and power, this corporation shall not, 

except to an Insubstantial degree, engage in any activities or exercise any powers that are not in 
furtherance of the sp cific purposes of this corporation. 

Matthew Shapiro, lncorporator 
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State of California 
Secretary of State 

Statement of Information 
(Domestic Nonprofit, Credit Union and Consumer Cooperative Corporations) 

Filing Fee: $20.00. If this is an amendment, see instructions. 
IMPORTANT - READ INSTRUCTIONS BEFORE COMPLETING THIS FORM 

1. CORPORATE NAME 

A-M INDUSTRIES, INC 

2 CALIFORNIA CORPORATE NUMBER 
C3724942 

F274180 

FILED 
In the office of the Secretary of State 

of the State of California 

DEC-02 2014 

Tnts Space for Filing Use Only 

Complete Principal Office Address (Do not abbreviate lhe name of the city. Item 3 cannot be a PO Box ) 

3 STREET ADDRESS OF PRINCIPAL OFFICE IN CALIFORNIA. IF ANY CITY STATE ZIP CODE 

3639 MIDWAY DR STE B-132, SAN DIEGO, CA 92110 

.$ MAILING ADDRESS OF THE CORPORATION CITY STATE ZIP CODE 

AARON MAGAG NA 3639 MIDWAY DR STE B-132, SAN DIEGO, CA 92110 

Names and Complete Addresses of the Following Officers (The corporation must list these three officers. A comparable HUe for the specific 
officer may be added, however, the preprinted IJUes on this form must not be altered.) 

5 CHIEF EXECUTIVE OFFICER/ ADDRESS CITY STATE ZIP CODE 

AARON MAGAGNA 3639 MIDWAY DR STE B-132, SAN DIEGO, CA 92110 

8 SECRFTARY ADDRESS CITY STATE ZIP CODE 

AARON MAGAGNA 3639 MIDWAY DR STE 8-132, SAN DIEGO, CA 92110 

7 CHIEF FINANCIAL OFFICER/ ADDRESS CITY STATE ZIP CODE 

AARON MAGAGNA 3639 MIDWAY DR STE B-132, SAN DIEGO, CA 92110 

Agent for Service of Process If !he agent ,s an 1ndivIdual, the agent must reside In California and Item 9 must be completed 'Nith a California street 
address. a P O Box address Is not acceptable. If the agent is another corporation. the agent must have on file with the California Secretary of State a 
certificate pursuant to California Corporations Code section 1505 and Item 9 must be left blank. 

e NAME OF AGENT FOR SERVICE OF PROCESS 

AARON MAGAGNA 

9. STREET ADDRESS OF AGENT FOR SERVICE OF PROCESS IN CALIFORNIA. IF AN INDIVIDUAL CITY 

3639 MIDWAY DR STE B-132, SAN DIEGO, CA 92110 

Common Interest Developments 

STATE ZIP CODE 

Check here If the corporation Is an association formed lo manage a common Interest development under lhe Davis-stirling Common Interest 
Development Act, (California CivTI Code section 4000. et seq.) or under the Commercial and Industrial Common Interest DevelopmenI Act. 
{Cahfomia C1vII Code section 6500, el seq.) . The corporation must file a statement by Common Interest Development Association (Form SI-CID) as 
required by Calllornla Clvll Code sections 5405(a) and 6760(a). Please see instrucuons on the reverse side of this form. 

11 THE INFORMATION CONTAINED HEREIN IS TRUE AND CORRECT 

12/02/201 4 MATTHEW WILLIAM SHAPIRO ATTORNEY 

DATE TYPE/PRINT NAME OF PERSON COMP..ETING FORM TITLE SIGNATURE 

S-1 ( V 1 I ) P OVED Y E A F T TE 
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2 

3 

4 

5 

6 

7 

8 

9 

lO 

Attorn y fo D ii ndantl ross-Complainant DARR 

ELECTROtHCALL Y FILED 
uperior Court of California . 

County .of San Diego 

06/13,12018 at 03 :4Qfl0 PM 

•:ten< of the SUpe_rior Court 
B Lee tw .Aflster.Oeputy Clerk 

SUPERIOR COURT o ·F THE STATE OF CALIFORNIA 

COU TY OF SAN DIEGO 

I 1 LARRY ERA l an individual Cas o . .,?-20 17- 0010073-CU-BC-CTL 

L 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Pl ~inti ff, 

D RRYL IT , an individual; and 
DO I through 10, i.nclusi e, 

U Ii ndant . 

A REL TED CRO -ACTIO . 

---------------

) DECLARATIO O 1 .JOE HURTADO IN 
SlJPl>ORT OF J,,' PAR1'E PPLJCATION FOR 
ORDERS APPO Til TG A RECEIVER TO 

GE THE ~O. OITfO L SE PERMIT 
FOR OEFE O T' REAL PROPERTY; D 
OTHER RELlEF 

Dar : 
Tim: 
Dept: 

June 14, 201 
: 0 o.m. 
-7 

) Jud0 : The Hon. J el R. Wohlfeil 
) 
) 
) 

22 I. Jo Hu1iad , d clarc a follow ·: 

23 1. I am an individua1 over the age of 18 ear res1 ing in th 'ounty f San Diego, and not 

24 a par to Lhi lion. 

2. Th fu t contained in thi d claration ar tru ad correct of my own pe.rsonaJ 

26 kn wl dg 1 exc pl th e fact wh.i h ar stated upon info1mation and belief: nd. a to tho e fact I 

27 belie e U1em L b Lrue. lf called upon to do so, I could and would ·ompetently L tify as to the truth of 

28 th fa ts tat d h rein. 
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3. I graduated from New York University chool of Law in 2009. 

2 4. Upon graduation, I clerked in the United States District Court in the Northern District of 

3 California for a year. 

4 5. Upon completion of my clerkship I joined the Merger & Acquisitions group at Latham 

5 & Watkins in New York City as an Associate. 

6 6. In 2013, I left th practice of law and joined the Corporate Strategy & Development 

7 department at UnitedHealth Group in Minneapolis as a Manager. 

8 7. I left UnitedHealth Group in August of 20 I 5, relocated to San Diego and enrolled in the 

9 Master of Science in Real Estate (MSRE) degree program at the University of San Diego. In my studies 

IO in the MSRE program, we discussed the effi ct that the legalization of medical cannabis was having on 

11 real property values in California. 

12 8. Between late-2016 and early-2017, the following sequence of events took place: 

13 (i) Mr. Darryl Cotton informed me that he had entered into a conditional agreement for the sale of his 

14 real property located at 6176 Federal Boulevard, San Diego, California (the "Property") to 

15 Mr. Lawrence Geraci; (ii) Mr. Cotton told me that be expected Mr. Geraci would breach their 

16 agreement; (iii) Mr. Cotton a ked that I help him to locate a new buyer for his Property; (iv) I confmned 

17 with Mr. Geraci ' s attorney, Mrs. Gina Austin, that she was in the process of reducing to writing the 

18 agreement between Mr. Geraci and Mr. Cotton for the sa le of the Prope1ty; (v) I entered into a contingent 

19 agreement with Mr. Richard Martin to facilitate his purchase of Mr. Cotton's Prope1ty in the event the 

20 transaction between Mr. Cotton and Mr. Geraci did not close as contemplated; and (vi) I brokered a deal 

21 between Mr. Cotton and Mr. Martin for the sale of Mr. Cotton's Property to Mr. Ma1tin. 

22 9. The day after the deal between Mr. Cotton and Mr. Martin had been reached on 

23 March 21, 2017, I was informed by Mr. Cotton that Mr. Geraci had served him with a lawsuit alleging 

24 a document executed in November of 2016 was the final written agreement for Mr. Cotton's Property 

25 (the 'Geraci Litigation"). 

26 10. Throughout the course of the Geraci Litigation, the following sequence of event took 

27 place: (i) Mr. Cotton attempted to represent himself prose in the Geraci Litigation· (ii) Mr. Cotton chose 

28 to no longer represent himself in the Geraci Litigation and asked that I help him finance and facilitate 

2 
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1 his legal representation; (iii) I identified Attorney David S. Demian of Finch, Thornton & Baird for 

2 Mr. Cotton to interview to represent him in his legal matters; (iv) Attorney Demian undertook the 

3 representation of Mr. Cotton in various legal matters related to Mr. Cotton's Property; (v) Attorney 

4 Demian's representation of Mr. Cotton was terminated after I informed Mr. Cotton that Attorney 

5 Demian had failed to raise material evidence at a Court hearing at which I was present on December 7, 

6 2017; and (vi) I facilitated Mr. Cotton's legal representation by Attorney Jacob Austin after Mr. Cotton's 

7 relationship with Attorney Demian was terminated. 

8 11. On March 6, 2017, I attended a local event in San Diego for the kick-off of a new business 

9 center at which Mrs. Austin was the keynote speaker. Mr. Cotton had planned to attend the event to 

1 o speak with Mrs. Austin regarding comments to the written agreements for the purchase of his Property 

11 by Mr. Geraci. However, Mr. Cotton could not make it and asked that I communicate so to Mrs. Austin. 

12 12. At that point in time, after speaking with Mr. Cotton, I decided to attend the event 

13 because I was doubtful that Mr. Geraci would fail to live up to his end of the bargain. The deal Mr. 

14 Geraci had reached with Mr. Cotton was very favorable to him given the competition in San Diego for 

15 properties that qualified for CUPs with the City for cannabis related businesses. 

16 13. My primary goal in attending the event was to speak with Ms. Austin to convey 

17 Mr. Cotton's message that he would not be attending and to personally confirm with Ms. Austin that a 

18 final agreement for the sale of Mr. Cotton's Property to Mr. Geraci had not been executed. 

19 14. My conversation with Mrs. Austin was sho1t, clear, direct, unambiguous and with no 

20 possibility for misinterpretation. Mrs. Austin acknowledged that she was working on the drafts for 

21 Mr. Geraci's purchase of Mr. Cotton's Prope1ty and that no final agreement had yet been executed. 

22 15. I have reviewed some of Mrs. Austin's submissions to the Court on behalf of Mr. Geraci 

23 arguing that Mr. Cotton and Mr. Geraci entered into a final agreement for the Property in November of 

24 2016. It is my belief that Mr. Geraci is falsely representing that document as the final agreement for the 

25 Property and that Mrs. Austin knows this is a false representation. 

26 16. In January of2018 I provided a supporting declaration for Mr. Cotton in which I noted I 

27 spoke with Ms. Austin at the event in March of 2017. This statement by itself is inconsequential to the 

28 Geraci Litigation. I had hoped, since prior to then I had not provided a declaration or been involved in 

3 
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1 the litigation, that my declaration would let her know l was aware of her contradictory statements to the 

2 Comt. And, con equently, she would inform Mr. Geraci about our conversation in March of2017 which 

3 would lead to a material positive effect on the Geraci Litigation for Mr. Cotton (without me personally 

4 having to become involved). 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

17. I do not understand how Mrs. Austin can ethically reconcile her representations in March 

of2017 and her arguments to the Court alleging facts U1at contradict her statements to me. Mr. Austin, 

counsel for Mr. Cotton, and I have spoken about the conversation I had with Ms. Austin in March of 

2017 and information, such as the Metadata Evidence (as defined in Mr. Cotton' s ubmis ions to the 

Court), that reflect that Mrs. Austin is making false representations to the Court. Mr. Austin fo1warded 

me an email from Mr. Weinstein in which Mr. Weinstein defends Ms. Austin by stating the following: 

Ms. Austin bas made no misrepresentations to the comt. No declaration signed under penalty 
of perjury by Gina Austin has been submitted as evidence to the Court in any proceeding in 
any of the two cases. She bas appeared as counsel in the Writ of Mandate case and argued 
with me in opposition to Mr. Cotton's first ex pa1te application for issuance of a writ of 
mandate heard by Judge Sturgeon. That is it - legal argument. 

Therefore based on this email from Mr. Weinstein it appears to me that Mr. Weinstein and Mrs. Austin 

believe they can make legal arguments to the Court that contain factual statements that they know to be 

false and not be in violation of any rules or codes of ethical conduct for attorneys. I believe this to be 

incorrect. 

18. I have not previously provided my detailed testimony for the following rea ons: (i) my 

19 professional and personal networks are conservative in nature and I did not want there to be a public 

20 record of my involvement in a cannabis related real estate transaction; (ii) l believed that the evidence 

21 presented by Mr. Cotton, especially the Confirmation Email and communications sent by Mr. Geraci to 

22 Mr. Cotton, is more than sufficient to prove bis case and that my testimony would be unnecessary; 

23 (i ii) Mr. Cotton is an intelligent, strong-willed and politically passionate individual; however I did not 

24 want to be publicly associated with him because of his history related to hi pobtical activism for medical 

25 cannabis; (iv) the Court's orders in this action have repeatedly stated that Mr. Cotton is unlikely to 

26 prevail in this litigation and I have finite capital to allocate toward :financing bis legal defense 

27 (irrespective of tbe merits of hi case); (v) on January 17 2018, I was threatened by an individual 

28 Mr. Shawn Miller who told me that it would be in my "best interest' to use my influence with 

4 
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1 Mr. Cotton to convince him to 'settle with Geraci"; (v) Mr. Cotton bas been the victim of an armed-

2 robbery at his Property, reported to the police, that he believes occurred at the direction of Mr. Geraci; 

3 and (vi) Mr. Cotton, on a separate incident, showed me video of being accosted by an individual known 

4 as Logan who told Mr. Cotton that he should settle with Mr. Geraci for his own good. 

5 19. The language used by Logan sounds similar me to that used by Mr. Miller, leading me 

6 to believe there is a reasonable possibility that these individuals were both sent by, or someone 

7 connected to Mr. Geraci. 

8 20. I am now providing my testimony at the request of Mr. Austin because I believe his legal 

9 arguments regarding the parol evidence rule are meritorious and that Mr. Cotton will prevail in this 

IO action as a matter of law. 

11 21. Additionally, I am providing my testimony because on May 27, 2018 I was present at a 

12 meeting at which Ms. Corina Young desciibed a meeting to Mr. Cotton and his attorney Mr. Austin, 

13 that she had with Mr. Jim Bartell on or around October of 2017. She met with Mr. Bartell upon her 

l4 attorney's recommendation Mr. Matthew Shapiro, when she informed bim that sh(! was contemplating 

15 investing in Mr. Cotton's litigation against Mr. Geraci. Mr. Bartell i11formed her that he "owns" the CUP 

16 on Mr. Cotton's Property and he would be getting it denied "because everyone hates Darryl." 

17 22. Ms. Young was attempting to defuse the situation between Mr. Cotton and a Mr. Aaron 

18 Magagna who had submitted a competing CUP within 1 000 feet of Mr. Cotton's Property and who 

19 appear to have numerous connections to Mr. Geraci. 

20 23. Subsequent to the May 27 2018, Ms. Young and 1 bad several conversations in which 

21 she first attempted to argue on behalf of Mr. Magagna, until such time that Mr. Magagna attempted to 

22 coerce Ms. Young into changing her testimony regarding the meeting with Mr. Bartell and he offered 

23 her financial compensation for doing so. Attached hereto as Exhibit A are true and correct copies ofmy 

24 text messages with Ms. Young on June 1, 2018. I am breaching her confidence by providing them, but 

25 am doing so because I believe her testimony is required to prove Mr. Ba11ell's statements and that Mr. 

26 Shapiro and Mr. Magagna are closely connected to Mr. Bartell and Mrs. Austin, both of whom are agents 

27 of Mr. Geraci. 

28 
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2 

3 

24. Upon information and belief, according to a statement from a third-party, Mr. Magagna 

also currently represented by Mrs. Austin. 

25. On June 4, 2018, Ms. Young hired independent counsel and tated she would not be 

4 providing any statements until her attorney reviewed the Geraci Litigation. Subsequent to June 4, 2018, 

5 Ms. Young communicated that she would neither confirm nor deny the statements in our text messages 

6 and, if subpoenaed, upon the advice of counsel, she would be invoke her right under the 5th Amendment 

7 to not elf-incriminate herself. 

8 26. Lastly, J wish to clearly state that I do not share support or condone in any manner 

9 Mr. Cotton's beliefs regarding the various con piracies he has alleged in bis public filings regarding the 

10 Court the City of San Diego or any of th irrespective employees. 

11 I declare under penalty of pe1jury wider the laws of the State of Calif om ia that the foregoing is 

12 trne and correct, and that this declaration was executed on Jlme 13, 2018. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Isl 
JOE HURTADO 
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Frt 06/01/2018 -

Look, I don't know what to say 
because at the end of the day as 
discussed yiurr being put in a shitty 
situatiom and it benefits me. 
Anything i say is suspect. I'm sorry 
about Darryl and the situation. Talk 
to your attorney first about this 
before saying anything more to me 
or anyone. I just want you to know I 
can't NOT tell the truth. Jake has 
already sent emails and I have to 
provide my testimony to confirm 
what you said in front of him and 
darryl. And I'm sorry because 
although you told me about Aaron in 
confidence, under oath, I won't be 
able to lie about it. The whole 
situation has spiraled out of control. 

I have no words. 

10:23 AM 

10:17 AM 

I will be getting an attorney. You are 
all opportunistic assholes. 

z) ~nter message 
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I will be getting an attorney. You are 
all opportunistic assholes. 

10:31 AM 

Matt, Cotton, Gina, Jacob ... now 
you ... it's so disgusting to disrupt and 
destroy people's lives. I'm fucking 
hiding from Cotton!!! 

10:35 AM 

Now things I told you in confidence ... 
seriously? You know Jim is on my 
CUP 
10:37 AM 

You know is jeopardizes my future 
and everything I have worked so 
hard for. 

10:38 AM 

I hate you 

10:46 AM 

And I never asked you to "not" tell the 
truth 
-1n . .11n AI\.JI 

.f) Enter message 
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And I never asked you to 
"not" tell the truth 
10:48 AM 

I have not shared anything 
you have told me in 
confidence with Darryl. I 
don't trust him, he's literally 
been driven near insane 
because of this. But if this 
comes down to getting 
deposed and being on trial 
and I get asked about Aaron, 
which I will, I'm going to 
have to tell them what I 
know. Aaron pays Matt 
points for cannabis sold to 
unlicensed shops, he 
repeatedly told you that you 
were dreaming the Bartell 
meeting, he offered you 
money to somehow keep 
him out of this. Shapiro told 
• - - • - -- - .L .L - - - .L - -- - .L.L - -- - - • • 

f) ~nter message 

II 
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III. CONCLUSION 

2 For all the foregoing reasons, the Court should deny judicial notice, should deny reconsideration 

3 of prior motions, and should deny partial adjudication of issues. 

4 

5 Dated:April29,20l9 
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1 Plaintiff and Cross-Defendant LARRY GERACI (hereafter "Geraci") respectfully submits these 

2 points and authorities in support of his Demurrer to Cross-Complainant DARRYL COTTON's 

3 (hereafter "Cotton" or "Cross-Complainant) Second Amended Cross-Complaint filed on August 25, 

4 2017 (hereafter "SAXC"). 

5 I. RELIEF REQUESTED AND SUMMARY OF THE ARGUMENTS 

6 The SAXC alleges five causes of action by Cotton against Geraci: the first cause of action for 

7 breach of contract; the second cause of action for intentional misrepresentation; the third cause of 

8 action for negligent misrepresentation; the fourth cause of action for false promise; and the fifth cause 

9 of action for declaratory relief. Each of the five causes of action ag~st Geraci arises out of, or relates 

10 to, a dispute concerning a contract for the purchase and sale of real property between Geraci and 

11 Cotton. Geraci demurs to the first, second, third, and fourth causes of action asserted against him upon 

12 the following grounds: 

13 1. The first cause of action for breach of contract fails to state a cause of action because 

14 Cotton alleges an oral agreement (or partly oral, partly written agreement) for the purchase and sale of 

15 the subject real property that is barred by the applicable Statute of Frauds. (Civ. Code,§ 1624(a)(3).) 

16 2. The first cause of action for breach of contract fails to state a cause of action because it 

17 fails to allege a- necessary element of that cause of action - actionable breach. 

18 3. Each of the misrepresentation claims, the second, third, and fourth causes of action for 

19 the torts of intentional misrepresentation, negligent misrepresentation, and false promise, respectively -

20 do not state a cause of action ·as Cotton has not alleged facts which, if true, are sufficient to establish the 

21 element of justifiable reliance. 

22 4. Under California law there cannot be a promissory fraud cause of action and a negligent . 
23 misrepresentation cause of action based upon the same set of identical facts. 

24 11. FACTUAL ALLEGATIONS 

25 

26 

27 

28 

The relevant factual allegations supporting Cotton's first cause of action for breach of contract 
are found in the paragraphs of the SAXC, as foJlows: 

8. In or around August 2016, Geraci first contacted Cotton seeking to 
purchase the Property. Geraci desired to buy the Property from Cotton because it meets 
certain requirements of the City of San Diego ("City") for obtaining .a Conditional Use 
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Permit ("CUP") to operate a Medical Marijuana Consumer Cooperative C'lvflvf CC'') at 
the Property. The Property is one of a very limited number of properties located in San 
Diego City Council District 4 that potentially satisfy the CUP requirements for a MMCC. 

. 9. Over the ensuing weeks and months, Geraci and- Cotton negotiated 
extensively regarding the tenns of a potential sale of the Property . ... 

13. On November 2, 2016, Geraci and Cotton met at Geraci's office in an 
effort to negotiate the final terms of their deal for the sale of the Property. The parties 
reached an agreement on the material terms for the sale of the Property. The parties 
further agreed to cooperate in good faith the promptly reduce the complete agreement, 
including all of the agreed-upon terms, to writing. 

14. The material terms of the agreement reached by the parties at the 
November 2, 2016 meeting included, without limitation, the following key deal points: 

(a) Geraci agreed to pay the total sum of $800,000 in consideration for 
the purchase of the Property, with a $50,000 non-refundable deposit payable to Cotton 
immediately upon the parties' execution of final integrated written agreements and the 
re~aining $750,000 payable to Cotton upon the City's approval of a CUP application for 
the property; 

· (b) The parties agreed that the City' s approval of a CUP application to 
operate a MMCC at the Property would be a condition precedent to closing the sale (in 
other ·words, the sal~ of the Property would be completed and title transferred to Geraci 
only upon the City1s approval of the CUP application and Geraci's payment of the 
$750,000 balance of the purchase price to Cotton; if the City denied the CUP application, 
the parties agreed the sale of the Property would be automatically terminated and Conon 
would be entitled to retain the entire $50,000 non-refundable deposit; 

(c) Geraci agreed to grant Cotton a ten percent (10%) equity stake in 
the MMCC that would operate at the Property following the City's approval of.the CUP 
application; and 

( d) Geraci agreed that, after the MMCC commenced operations at the 
Property, Geraci would pay Cotton ten percent (10%) of the MMCC's monthly profits 
and Geraci would guarantee that such payments would amount to at least $10,000 per 
month. 

15. At Geraci's request, the sale was to be documented in two final written 
agreements, a real estate purchase agreement and a separate side agreement, which 
together would contain all the agreed-upon terms from the November 2, 2016 meeting. 
At that meeting, Geraci also offered to have his attorney "quickly" draft the final 
in:tegrated agreements and Cotton agreed. 

16.. Although the parties crone to a final agreement on the purchase price and 
deposit amounts at their November 2, 2016 meeting, Geraci requested additional time to 
come up with the $50,000 non-refundable deposit. Geraci claimed he needed extra time 
because he had limited cash flow and would requirt;: the cash he did have to fund the 
lobbyin,g efforts needed to resolve the zoning issue at the Property and to prepare the 
CUP application. 

17. Cotton was hesitant to grant Geraci more time to pay the non-refundable 
deposit but Geraci offered to pay $10,000 towards the $50,000 total deposit immediately 
as a show of "good-faith," even though the parties had not reduced their final agreement 
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to writing. Cotton was understandably concerned that Geraci would file the CUP 
application before paying the balance of the non-refundable depqsit and Cotton would 
never receive the remainder of the non-refundable deposit if the City denied the CUP 
application before Geraci paid the remaining $40,000 (thereby avoiding the parties' 
agreement that the $50,0000 non-refundable deposit was intended to shift to Geraci some 
of the risk of the CUP application being denied). Despite his reservations, Cotton agreed 
to Geraci's request and accepted the lesser $10,000 initial deposit amount based upon 
Geraci's express promise to pay the $40,000 balance of the non-refundable deposit prior 
to submission of the CUP application, at the latest. 

18. At the November 2, 2016 meeting, the parties executed a. three-sentence 
document related to their agreement on the purchase price for the Property at Geraci 's 
request, which read as follows: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd, 
CA for a sum of$800,00.00 to Larry Geraci or assignee on the approval of 
a Marijuana Dispensary. (CUP for a dispensary)' 

Ten Thousand dollars (cash) has been given in good faith earnest money 
to be applied to the sales price of $800,000.00 and to remain in effect until 
license is approved. Darryl Cotton has agreed not to enter into any other 
contacts[ sic] on this property. 

Geraci . assured Cotton that the document was intended to merely create a record of 
Cotton's receipt of the $10,000 "good-faith" deposit and provide evidence of the parties' 
agreement on the purchase price and good-faith agreement to enter into •final integrated 
agreement documents related to the sale of the Property. Geraci emailed Cotton a 
scanned copy of the executed document he sapie day. Following closer review of the 
executed document, Cotton wrote in an email to Geraci several hours later (still on the 
same day): · 

I just noticed the 10% equity position in the dispensary was not language 
added into that document. I just w~t to make sure that we're not missing 
that language in any final agreement as it is a factored element in my 
decision to sell the property. I'll be fine if you would simply acknowledge 
that here in a reply. 

Approximately two hours later, Geraci replied via email, ''No no problem at all." 

Paragraphs 19-28 set forth a litany of factual allegations that can be summarized as follows: 

The written agreement signed November 2, 2016, did not contain all. of the material terms and 

conditions of the agreement that Cotton alleges were really agreed to on November 2, 2016. After 

signing that incomplete written agreement1, the parties had numerous or~ and written communications 

1 Plaintiff and Cross-Defendant Geraci alleges in his Complaint that the written agreement signed November 2, 2016, 
contains all the material terms and conditions of the agreement for the purchase and sale of the subject real property and is 
the entire agreement enforceable between the parti_es. Defendant and Cross-Complainant Cotton contends that written 
agreement signed November 2, 2016, sets forth only some of the material terms and conditions agreed to by the parties on 
November 2nd and some different and additional material terms and conditions not reflected in a signed writing were agreed 
to by the parties. 
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I a~out documenting in a signed writing all the material terms and conditions Cotton_ alleges had been 

2 agreed to orally on November 2nd, but never did so. In other words, there is no written agreement 

3 signed by Cotton and Geraci containing all of the material terms and conditions Cotton alleges were 

4 agreed to on November 2nd • In addition, one of those material terms and conditions Cotton claims was 

5 orally agreed to ($50k earnest money) directly contradicts the November 2, 2016, written agreement 

6 which clearly states that $1 Ok would be paid as earnest money and acknowledges that such payment 

7 has been received. 

8 III. LEGAL STANDARD ON DEMURRER 

9 When a complaint, or any cause of action in a complaint, fails to state facts sufficient to 

10 constitute a cause of action, the court may grant a demurrer. (Code Civ. Proc., § 430.30.) The court 

11 considers the allegations on the face of the complaint and any matter_ of which it must or may t*e 

12 judicial notice under the Code of Civil Procedure section 430.30(a). (Groves v. Peterson (2002) 

13 100 Cal.App.4th 659; Code Civ. Proc., § 430.30(a).) In reviewing the sufficiency of a complaint 

14 against a demurrer, the court treats the demurrer as admitting all material facts properly pleaded. 

15 (Blank v. Kirwan (1985) 39 Cal.3d 311, 318 (citing to Serrano v. Priest (1971) 5 Cal.3d 584, 591); 

16 Adelman v. Associated Ins. Co. (2001) 90 Cal.App.4th 352, 359.) However, contentions, deductions, or 

17 conclusions of fact or law are insufficient to constitute a cause of action. (Id.) 

18 The court may grant a demurrer with or without leave to amend when it is obvious from the 

19. facts alleged that the plaintiff could not state a cause of actio~. (See Hillman v. Hillman Land Co. 

20 (1947) 81 Cal .App.2d 174, 181 ; see generally Carney v. Simmond'J (1957) 49 Cal.2d 84, 97; see 

21 Smiley v. Citibank (1995) 11 Cal.4th 138, 164; Code Civ. Proc.,§ 430.300).) The party seeking leave 

22 to amend their pleading bears the burden of establishing that there is a reasonable possibility that the 

23 defect can be cured by amendment. (See Blank v. Kirwan, supra, 39 Cal.3d at p. 318; Gould v. 

24 Maryland Sound lndustries"(l 995) 31 Cal.App.4th 1137, 11 53 .) 

25 Ill 

26 /// 

21 Ill 

28 Ill 
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1 IV. LEGAL ARGUMENT 

2 

3 

4 

5 

A. THE FIRST CAUSE OF ACTION FOR BREACH OF CONTRACT FAILS TO 
STA TE A CAUSE OF ACTION . 

1. Cotton's Allegations of an Oral, or of a Partly Oral or Partly Written 
Agreement, Violate the Applicable Statute of Frauds - Civ. Code § 
1624(a)(3) · 

6 A contract coming within the statute of frauds is invalid unless it is memorialized by a writing 

7 subscribed by the party to be charged or by the party's agent. (Civ. Code, § 1624; Secrest v. Security 

8 National Mortgage Loan Trust, (2008) 167 Cal.App.4th 544) An agreement for the sale of real 

9 property or an interest in real property comes within the statute of frauds. (Civ. Code, § l 624(a)(3).) 

10 Here, both parties allege, and therefore it is undisputed. that they signed a November 2, 2016, written 

11 agreement. This written agreement between the parties is the controlling evidence under the statute of 

12 . frauds. Cotton alleges, • based on extrinsic evidence, that the actual agreement between the parties 

13 1 contains material terms and conditions in addition to those in the written agreement as well as a term (a 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

$50,000 deposit rather than the $10,000 deposit stated in the written agreement) that expressly conflicts 

with a term of the November 2, 2016 agreement. However, such a claim cannot stand as extrinsic 

evidence cannot be employed to prove an agreement at odds with the terms of the written 

memorandum. (Beazell v. Schrader (1963) 59 Cal.2d 577.) 

The controlling law is set forth in Sterling v. Taylor (2007) 40 Cal.4th 757, as follows: 

We emphasize that a memorandum of the parties' agreement is controlling evidence 
under the statute of frauds. Thus, extrinsic evidence cannot be employed to prove an 
agreement at odds with the terms of the memorandum. This point was made in Beazell v. 
Schrader (1963) 59 Cal.2d 577, 30 Cal.Rptr. 534, 381 P.2d 390. There, the plaintiff 
sought to recover a 5 percent real estate broker's commission under an oral agreement. 
(Id. at p. 579, 30 Cal.Rptr. 534, 381 P.2d 390.) The escrow instructions, which specified 
a 1.25 percent commission, were the "memorandum" on which the plaintiff relied to 
comply with the statute. However, he contended the instructions incorrectly reflected the 
parties" actual agreement, as shown by extrinsic evidence. (Id. at p. 580, 30 C~.Rptr. 
534, 381 P.2d 390.) The Beazell court reject this argument, holding that under the 
statute of frauds, ''the parol agreement of which the writing is a memorandum must 
be one whose terms are consistent with the terms of the memorandum,,, ([d at 
p. 582, 30 CaJ.Rptr. 534, 381 P.2d 390.) Thus, in detennining whether extrinsic evidence 
provides the certainty required by the statute, courts must bear in mind that the evidence 
cannot contradict the terms of the writing. (Bold added.) 

Sterling v. Taylor, supra, 40 CalAth at p. 771-772. 
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1 See also Ukkestad v. RBS Asset Finance, Inc. (2015) 235 Cal .App.4th 156 ("In the context of a 

2 case arising from a dispute over the certainty of the terms of sale of real property, our Supreme court 

3 recently endorsed a "flexible, pragmatic view," under which uncertain written contractual terms comply 

4 with the statute of frauds as long as the can be made certain by reference to extrinsic evidence, and as 

5 long as the evidence is not used to contradict the written terms. (Sterling, supra, 40 Cal.4th at 

6 p. 771, .fu. 13.).) See also, Jacobs v. Locatelli (2017) 8 Cal.App.5th 317, 325 ("As a result of Sterling, 

7 it is indisputably the law that "when ambiguous terms in a memorandum are disputed, extrinsic 

8 evidence is admissible to resolve the uncertainty.'' (Sterling, supra, 40 Cal.4th at p. 767.) The 

9 agreement must still provide the essential terms, and it is "clear that extrinsic evidence cannot supply 

10 those required terms." (Ibid.)) 

11 In the instant case, the only writing signed by both parties is the November 2, 2016 written 

l2 agreement, which explicitly provides for a $10,000 down payment ("earnest money to be applied to the 

13 sales price"); in fact, the agreement acknowledges receipt of that down payment. Cotton is alleging 

14 that the oral agreement provided for a down payment of $50,000, which is in direct contradiction of the 

15 written term of a $10,000 down payment. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

2. The First Cause of Action for Breach of Contract Fails as a Matter of Law 
as It Does Not Allege Actionable Breach 

"To prevail on a cause of action for breach of contract, the plaintiff must prove (1) the contract, 

(2) plaintiff's performance of the contract or excuse for nonperformance, (3) defendant's breach, and 

(4) resulting damage to the plaintiff.'' (Richman v. Hartley, (2014) 224 Cal.App.4th 1182, 1186.) ''It is 

Hombook law that an agreement to make an agreement is nugatory, ·and that this is true of material 

terms of any contract." (Roberts v. Adams (1958) 164 Cal.App.2d 312, 314.) "[N)either law nor equity 

provides a remedy for a breach of an agreement to agree in the future." (Id. at p. 316) 

The pertinent allegations regarding Cotton's breach of contract cause of action are found in the 

SAXC as follows: 

36. Under the parties' contract, Geraci was bound to negotiate the terms of an 
agreement for the Property in good faith. Geraci breached his obligation to negotiate in 
good faith by, among other things, intentionally delaying the process of negotiations, , 
failmg to deliver acceptable final purchase documents, failing to pay the agreed-upon 
non-refundable deposit, demanding new and unreasonable terms in order to further delay 
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and hinder the process of negotiations, and failing to timely or constructively response to 
Cotton's requests and communications. 

It is basic contract law that a breach of contract occurs when a party to a contract deliberately 

refuses to do that which he or she has agreed and is required to under the contract. (Spangenberg v. 

Spangenberg (1912) 19 Cal.App. 439.) A contract may be breached by "nonperformance," meaning an 

unjustified failure to perform a material contractual obligation when performance is due, it may be 

breached by repudiation, or it may be breached by a combination of the two. (Central Valley Genetal 

Hosp. v. Smith (2009) 162 Cal.App.4th 501.) 

The written contract entered on November 2. 2012 reads as follows: 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd. CA for a sum 
of $800,000.00 to Larry Geraci or assignee on the approval of a Marijuana Dispensary. 
(CUP for a dispensary) . 

Ten Thousand dollars (cash) has been given in good faith earnest money to be applied to 
the sales price of $800,000.00 and to remain in effect until license is approved. Darryl 
Cotton has agreed not to enter into any other contacts (sic) on this property. (SAXC ~18) 

Cotton has not alleged that Geraci breached any obligations set forth in the November 2, 2016 

written agreement. Cotton has not alleged Geraci failed to pay the $10k earnest money (in fact, the 

written agreement acknowledges it has been paid). And Cotton has not alleged the CUP Application 

has been approved and Geraci has failed to tender the remaining balance of the purchase price. 

Instead, Cotton alleges that on November 2, 2016, the parties orally agreed to other and 

different material terms and conditions not set forth in the November 2, 2016, written agreement, 

including an obligation to negotiate in good faith to reduce these other and different material terms and 

conditions to a signed writing, and that Geraci breached the alleged agreement by failing to negotiate in 

good faith to do so. (SAXC, , 36.) 

This alleged failure to negotiate in good faith to reduce these other and different material terms 

and conditions to a signed writing cannot as a matter of law constitute an actionable breach. It is 

simply an admission by Cotton that these alleged other and different material terms and conditions 

were never reduced to a writing sign by both Cotton and Geraci, and, therefore, the alleged oral (or 
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1 partly oral, partly written) agreement alleged by Cottoti is barred by the Statute of Frauds. Cotton 

2 cannot bootstrap around the Statute of Frauds by alleging that Geraci's failure to negotiate in good faith 

3 to reduce these other and different material terms and conditions to a signed writing was itself an 

4 actionable breach of an otherwise unenforceable contract. 

5 

6 

7 

8 

B. THE SECOND, TlllRD AND FOURTH CAUSES OF ACTION FAIL TO STATE 
A CAUSE OF ACTION 

1. Each of the misrepresentation claims, the 2nd, 3rd and 4th causes of action 
for intentional misrepresentation, negligent misrepresentation, and false 
promise, do not state a cause of action. Cotton has not alleged facts which, if 
true, are sufficient to establish the element of justifiable reliance. 

9 In order to state a cause of action for intentional misrepresentation, negligent misrepresentation, 

10 or false promise, the plaintiff must allege reasonable reliance on defendant representations. (CACI Nos. 

11 1900, 1902, and 1903.) An essential element fo_r a claim of promissory fraud is a specific allegation of 

12 reliance . that is reasonable. (Behnke v. State Farm (2011) 196 Cal.App.4th 1443, 1452 (noting 

13 "justifiable reliance" and "reas_onable reliance" by the promisee are an essential element).) Stated 

14 differently, to recover for fraud, Plaintiff must show it reasonably relied on the defendant's 

15 misrepresentations. A Plaintiff cannot recover if reliance was not justified or reasonable. (Wagner v. 

16 Benson (1980) 101 Cal.App.3_d 27, 36 ("plaintiffs' reasonable reliance on the alleged misrepresentation 

17 is an essential element of fraud").) "The law is well established that actionable misrepresentatio~ must 

18 pertain to past or existing material facts. Statements or predictions regarding future events are deemed 

19 to be mere opinions which are not actionable." (Cansino v. Bank of America (2014) 224 Cal.App.4th 

20 1462, 1469.) 

21 "[T]here are two causation elements in a fraud cause of action. First, the plaintiff's actual and 

22 justifiable reliance on the defendant's misrepresentation must have caused him to talce a detrimental 

23 course of action. Second, the detrimental action taken by the plaintiff must have caused his alleged 

24 damage.,, (Beckwith v. Dahl (2012) 205 Cal.App.4th 1039, 1062.) 

25 "Actual reliance occurs when a misrepresentation is "'an immediate cause of [a plaintiffs] 

26 conduct, which alters his legal relations, m and when, absent such representation, "'he would not, in all 

27 reasonable probability, have entered into the contract or other transaction."' (Engala v. Permanente 

28 Medical Group, Inc. ( 1997) 15 Cal. 4th 9 51, 976-977.) 
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1 '"Besides actual re_liance, [a] plaintiff must also show ')ustifiable'' reliance, i.e., ci!cwnstances 

2 were such to make it reasonable for [the] plaintiff to rely on defendant's statements without an 

3 independent inquiry or investigation.' [Citation.] The reasonableness of the plaintiff's reliance is judged 

4 by reference to the plaintiff's knowledge and experience. (5 Witkin, Summary of Cal. Law, Torts, 

. 5 § 808, p. 1164.) "Except in the rare case where the undisputed facts leave no room for a reasonable 

6 difference of opinion. the question of whether a plaintiff's reliance is reasonable is a question of fact." 

7 [Citations.]' [Citation."] (0cm Principal Opportunities Fund v. Cibc World Markets Corp. (2007) 

8 157 Cal.App.4th 835, 864-865.) 

9 When a promise contradicts the express terms of the contract, proving justifiable reliance is an 

10 uphill battle. (Pacific State Bank v. Greene (2003) 110 Cal.App.4th 375, 393.) This is because of the 

11 general principle that a party who signs a contract "cannot complain of unfamiliarity with the language 

12 of the instrument" (Madden v. Kaiser Foundation Hospitals (1976) 17 Cal .3d 699, 710), the defrauded 

13 party must show a reasonable reliance on the misrepresentation that exc~ses the failure to familiarize 

14 himself with the contents of the document. (Rest.2d Contracts, §§ 164, 166; California Trust Co. v. 

15 Cohn (1932) 214 Cal. 619.) For instance, a ''party' s unreasonable reliance on the other's 

16 misrepresentations, resulting in a failure to read a written agreement before signing it, is an insufficient 

1-7 basis, under the doctrine of fraud in :the execution ... " for permitting that party to void the agreement. 

18 (Rosenthal v. Great Western Fin. Securities Corp. (1996)14 Cal.4th 394, 423.) Thus, the particular 

19 cir~umstances of the contract's execution, inclu~g the prominent and discernible provisions of the 

20 contents of the writing in issue, must -make it reasonable for the party claiming fraud to have 

21 nonetheless relied on the mischaracterization. This is not an easily met burden of proof. 

22 More importantly for purposes of this demurrer, Cotton has not alleged facts which, if true, are 

23 sufficient to support a finding of reasonable reliance. This is self-evident considering that the 

24 misrepresentations Cotton is claiming reliance upon are in direct conflict with the clear, unambiguous 

25 written agreement signed by Cotton. It does not appear Cotton can amend to allege a factual scenario 

26 by which Cotton would be able to establish reasonable reliance on alleged misrepresentations· made by 

27 Geraci. 

28 

14 
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I Furthermore, Cotton has admitted that he was hesitant, understa,idably concerned and despite 

2 !zis hesitation, concerns and reservations he agreed to Geraci's terms. (SAXC ,II 7) It is difficult to 

3 reconcile Cotton's hesitation, concerns and reservations in dealing with Geraci with his claim to have 

4 reasonably relied on Geraci's representations. Rather it appears that Cotton did not trust Geraci's 

5 alleged representations and entered the agreement regardless of his misgivings r~garding Geraci. Such 

6 reliance cannot be said to have been reasonable in light of Cotton's admissions in his pleadings. 

7 

8 

2. The Third Cause of Action for Negligent Misrepresentation Fails to State a 
Claim Upon Which Relief May Be Granted Because Intentional Fraud and 
Negligent Misrepresentation Base On the ·Same Facts Cannot Co-Exist 

9 Cross-Complainant's Fourth Cause of Action labeled "Fal~e Promise", is for a type of fraud 

10 often referred to as "promissory fraud;" i.e., a promise made without the intent to perform. (SAXC, 

11 ,r,r 47-54) Cross-Complainant' s Third Cause of Action for Negligent Misrepresentation and Fourth 

12 Cause of Action for promissory fraud, rely upon the same exact facts (SAXC ,r,r 43, 47), incorporating 

13 by reference all previous allegations of the complaint], and attempt to plead the "false promise" cause 

14 of action alternatively with the "negligent misrepresentation" cause of action. While pleading 

is alternative legal theories based on the same facts is usually acceptable, in this instance Cross-

16 Complainant's Third Cause of Action fails because California law clearly holds that a promise made 

17 without the intent to perform cannot fonn the basis for a claim of negligent misrepresentation. 

18 Cross-Complainant's Third Cause of Action (Negligent Misrepresentation) is on all fours with, 

19 and is governed by, the decision in Tarmann v. State Farm (1991) 2 Cal.App.4th 153. There, plaintiff 

20 alleged claims for fraud and negligent misrepresentation based on her contention: that the defendant 

21 insurer had falsely promised that it would pay for repairs to her automobile upon their completion. 

22 When the insurance company in fact declined to pay, plaintiff brought an action alleging that the 

23 insurer's representations about payment were either intentionally or negligently false. 

24 The trial court sustained Defendant's demurrer to the negligent misrepresentation claim without 

25 leave to amend, and the Court of Appeal affirmed. In so doing, it began its analysis by noting that "to 

26 be actionable, a negligent misrepresentation must ordinarily be as to past or existing material facts. 

27 [P]redictions as to future events, or statements as to future action by some third party, are deemed 

28 opinions, and not actionable fraud. [Citations omitted]." (Tarmann, supra, 2 Cal.App.4th at p. 158.) 

15 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

There is no question that Cotton alleged that the basis of his allegations regarding fraud were that 

Geraci promised to talce certain actions in the future. (See ,SAXC ,r,r 45(c), 45(b), 48(a), 48(1:>),.48(c), 

48(d).) 

The Court went on to compare the elements of fraud and negligent misrepresentation, as 

follows: 

To maintain an action for deceit based on a false promise, one must specifically allege 
and prove, among other things, that the promisor did not intend to perform at the time he 
or she made the promise and that it was intended to deceive or induce the promise to do 
or not to do a particular thing. [Citations omitted]. Given this requirement, an action 
based on a false promise is simply a type of-intentional misrepresentation, i.e., actual 
fraud. The -specific intent requirement also precludes pleading a false promise claim as.a 
negligent misrepresentation, i.e_, 'the assertion, as a fact, of that which is not true, by one 
who has no reason(lb/e ground for believing it to be true. ' (Civil Code Section 1710, 
subd. (2).) Simply put, malcing a promise with an honest but unreasonable intent to 
perform is wholly different from malcing one with no intent to perform and, therefore, 
does not constitute a false promise. Moreover, we decline to establish a new type of 
actionable deceit: the negligent false promise. In Hght of our djscussion, the trial court 
properly sustained the demurrer to [Plaintiff's] cause of action for negligent 
misrepresentation .. " Tarmann, supra, 2 Cal.App.4th at 159 (emphasis added.) 

Cross-Complainant cannot have it both ways. His allegations that Plaintiff made promises 

about future actions without the intent to perform simply cannot support a claim for negligent 

misrepresentation. The Demurrer to the Third Cause of Action, as in Tarmann, should be sustained 

without leave to amend.-

18 V. LEA VE TO AMEND 

19 The Court may grant a demurrer with or without leave to amend, and the burden is on the party 

20 seeking leave to amend· their pleading to establish that the pleading is capable of amendment. (See 

21 Hillman v. Hillman Land Co., supra, 81 Cal.App.2d at p. 181; s~e generally Carney v_ Simmonds, 

22 supra, 49 CaL2d at p. 97; see Smiley v. Citibank, supra, 11 Cal.4th at p. 164; see Blank v. Kirwan, 

23 supra, 39 Cal.3d at p. 318; Gould v. Maryland Sound Industries, supra, 31 Cal.App.4th at p. 1153; 

24 Code Civ. Proc., § 430.30; Cal. Rules of Court, rule 3.1320(g).) A plaintiff does not meet its burden 

25 unless it advises the trial court of new information that would contribute to a meaningful amendment. 

26 (See e.g. Ross v. Creel Printing & Publishing Co_ (2002) 100 Cal.App.4th 736, 749.) 

27 This Court should graµt the motion without leave to amend unless Cross-Complainant malces. an 

28 offer of proof that he can in good faith allege facts establishing the elements of each of the remaining 

16 
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l claims. 

2 VI. CONCLUSION 

3 For the foregoing reasons and subject to a sufficient offer of proof, Geraci's demurrers to each 

4 of the causes of action should each be sustained without leave to amend. 

5 

6 Dated: September 28, 2017 
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FERRIS & BRITTON, 
A Professional Corporation 

By:~'H__,t.~ 
i.chaelR.. Weinstein 

Scott H. Toothacre 
Attorneys for Plaintiff and Cross-Defendant 
LARRY GERACI 
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MEMORANDUM OF POINTS AND AUTHORITES 

2 Defendant and Cross-Complainant Darryl Cotton ("Cotton") hereby moves this Court to expunge 

3 the Lis Pendens (the "LP") recorded by Plaintiff Larry Geraci ("Geraci") on his real .property located at 

4 6176 Federal Blvd., San Diego (the "Property") pursuant to CCP §405.32 for the following reasons. 

5 As stated by the California Supreme Court, "[T]he lis pendens procedure [is] susceptible to 

6 serious abuse, providing unscrupulous plaintiffs with a powerful lever to force the settlement of 

7 

8 

9 

10 

11 

12 

groundless or malicious suits.'' Malcolm v. Superior Court (1981) 29 Cal.3d 518, 524. "Once a lis 

pendens is filed, it clouds the title and effecti~ely prevents the property's transfer until the litigation is 

resolved or the lis pendens is expunged." BGJ Associates, LLC v. Superior Court ( 1999) 7 5 Cal.App.4th 
I 

952, 967. "Because of the potential for abuse 1and injustice to the property owner, the Legislature has 

provided statutory procedures (CCP §405.30 et seq.) by which a lis pendens may he removed 
' ' 

('expunged')." Weil & Brown, Cal. Practice Guide, Civ. Pro. Before Trial (The Rutter Group 2017) 

("Rutter Guide") t9:422 (citing Shah v. McMahon (2007) 148 Cal.App.4th 526, 529). "[T]he tis pendens 

13 procedure provides a means by which a court may dispose of meritless real estate claims at the 

14 preliminary stage of a case." Shah, supra, at 529 (emphasis added). 

15 CCP §405.30 et seq. was enacted to re~uire proactive action by the trial court in the form of a 

16 "minitrial" on the merits in the preliminary stage of a case. As explained by the Court in Amalgamated 

11 Bank v. Superior Court (2007) 149 Cal.App.4th 1003, in analyzing the Legislature's intent in revising 

18 the LP laws in 1992 and enacting CCP §405.32: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

' The financial pressure created by a recorded lis pendens provided the opportunity for 
abuse, permitting parties with meritless cases to use it as a bullying tactic to extract unfair 
settlements. [11 The Code Comment thus states that section 405.32 "is intended to 
disapprove Malcolm . .. and other cases which have held that the court on a motion to 
expunge may not conduct a 'minitrial' on the merits of the case. This section is intended to 
change California law and to require judicial evaluation of the merits." (Code Com., 14A 
West's Ann. Code Civ. Proc., foll. §405.32, par. 3, p. 346, italics added.) 

Amalgamated, supra, at 1012 (emphasis in original). 

In Hi/berg v. Superior Court (1989) 215 Cal.App.3d 539, 542, the Court stated: "We cannot 

ignore as judges what we know as lawyers - that the recording of a lis pendens is sometimes made not to 

prevent conveyance of property that is the subject of the lawsuit, but to coerce an opponent to settle 

regardless of the merits." (Citing Malcolm, supra, at 678.) Here, this action represents the very evil 

which CCP §405.30 et seq. was enacted to prevent. This action was filed with no probable cause to 
I 
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i 
i 
i ' 

t maliciously (i) prevent Cotton• s sale of the Property to a third-party bona fide purchaser and (ii) exert 
' ' 

2 undue financial, emotional and psychological pressure on Cotton to coerce him into settling with Geraci. 

3 I. 
' ' 

FACTUAL BACKGROUND 

4 Cotton is the sole owner of record of the Property. 1 In or around August 2016, Geraci first 
1 ; 

' s contacted Cotton seeking to purchase the Property. Geraci desired to buy the Property from Cotton 
I 

6 because it met certain requirements of the City ~f San Diego ("Qty'') to apply for and obtain a conditional 
I i 

7 use permit ("CUP")2 that would allow the operation of a Marijuana Outlet ("MO")3 at the Property. Over 

s the ensuing months, the parties extensively negotiated the terms of a potential sale of the Property. (DC 

9 Decl.12; VP ,I13, ,I14.) 

to During these negotiations, Geraci made the following representations to Cotton: (i) he could be 

11 trusted as reflected by the fact that he operated in a fiduciary capacity as an IRS Enrolled Agent for many 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

powerful and high-net-worth-individuals ("HNWI''); (ii) he is the owner and operator of Tax and 

Financial Center, Inc., an accounting and financial advisory services company, servicing HNWI and large 
i 

businesses in a fiduciary capacity; (iii) he was a California Licensed Real Estate Broker, bound by 
i 

professional and ethical obligations, to be truthful in real-estate deals; (iv) through his experts, who had 

conducted preliminary due diligence, he had uncovered a critical zoning issue that unless first resolved 

would prevent the City from even accepting a CUP application on the Property (the "Critical Zoning 

Issue"); (v) through his professional relationships, which included his HNWI clients that were politically 

influential, and through powerful hired lobbyists (some of whom used to work for the City in senior 

' 
positions), he was in a unique position to have the Critical Zoning Issue resolved; (vi) he was highly 

qualified to operate a MO because he owned ~d operated multiple cannabis dispensaries in San Diego; 
i 

and (vii) his employee, Rebecca Berry ("~"), was a trustworthy individual who could be trusted to 
,. . 
' . 

be the applicant on the CUP application because she (a) managed his marijuana dispensaries, (b) held a 
I 

senior position at a church and came across as·a "nice old lady that had nothing to do with marijuana," 

1 Declaration ofDanyl Cotton ("DC Deel.") ,1; Request for Judicial Notice ("RJN") Exhibit ("Ex.") 1; (Verified Petition for 
Alternative Writ ofMandate) ("VP") ,rt; RJN Ex. 2 (Complaint ("Comp.") ,4. 

I 

2 A conditional use pennit is administrative permission for uses not allowed as a matter of right in a zone, but subject to 
approval. (Cal. Zoning Practice, Types of Zoning Relie/§7.64, p.299 (Cont. Ed. Bar 1996.) The issuance of a conditional use 
pennit may be subject to conditions. (J-Marion Company, Inc. v. County o/Sacramento (1977) 76 Cal.App.3d 517, 522.) 
3 RJN 3 (City of San Diego, Development Services Department Information Bulletin 170 (October 2017) (City Information 
Bulletin describing "the application process for a Mariju!lna Outlet")). 

;. 2 
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1 and (c), consequently, would pass the stringent City and State of California background checks required 
i 

2 to have the CUP approved (collectively, the "Qualification Representations"). (DC Deel. ~3.) 

3 On or around October 31, 2016, Geraci asked Cotton to execute Form DS-318 (Ownership 

4 Disclosure Statement) ("Ownership St.ateme~t") :-- a required component of all CUP applications. 

5 (RJN 4.) Geraci told Cotton that he needed the executed Ownership Statement to show that he had access 

6 to the Property in connection with his planning and lobbying efforts to resolve the Critical Zoning Issue. 

7 (DC Deel. ~4.) 

8 On November 2, 2016, Geraci and Cotton trtet at Geraci's office to negotiate the final terms of the 
. I 

9 sale of the Property. At the meeting, the parties reached an oral agreement on the material terms for the 
I 

10 sale of the Property (the "November Agreement"). The November Agreement consisted of the following: 
I 
I 

11 If the CUP was approved, then Geraci would, inter alia, provide: (i) a total purchase price of $800,000; 
. I 

12 (ii) a 10% equity stake in the MO; and (iii) a minimum monthly equity distribution of $10,000. If the 
I 

13 CUP was denied, Cotton would keep an agreed upon $50,000 non-refundable deposit ("NRD") and the 
I . 

14 transaction would not close. In other words, the issuance of the CUP at the Property was a condition 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

j 

' precedent for closing on the sale of the Property and, if the CUP was denied, Cotton would keep his 
. ' 

Property and the $50,000 NRD. (DC Deel. ~5.) 

At the November 2, 2016 meeting, after the parties reached the November Agreement, Geraci: (i) 

provided Cotton with $10,000 in cash towards the NRD of $50,000, for which Cotton executed a 
; I 

document to record his receipt thereof (the "Receipt"); (ii) promised to have his attorney, Gina Austin 
i 

("Austi.n"),prompt{y reduce the oral November Agreement to written agreements for execution; and (iii) 
I ' 

promised to not submit the CUP to the City until he paid the balance on the NRD. (DC Deel. ~6.) 

After Geraci and Cotton met on November 2, 2016, reached the November Agreement, executed 

the Receipt and separated-the following email communications took place that same day: 
I : 

At 3: 11 p.m .• Geraci emailed Cotton a ~c~ed copy of the Receipt which states: 
: ! 

Darryl Cotton has agreed to sell the property located at 6176 Federal Blvd. CA for a 
sum of$800,000 to Larry Geraci or assignee on the approval of a Marijuana Dispensary. 
(CUP for a dispensary) [,r] Ten Thousand dollars (cash) has been given in good faith 
earnest money to be applied to the sales price of $800,000 and to remain in effect until 
license is approved. Darryl Cotton has agreed to not enter into any other contacts [sic] 
on this property. [DC Deel. Ex. 1, pp. 4-8.] 

At 6:55 p.m., Cotton replied: 
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4 

5 

6 

Thank you for meeting today. Since ~e executed the Purchase Agreement in your office 
for the sale price of the property I just noticed the 10% equity position in the dispensary 
was not language added into that document. I just want to make sure that we're !l!!1, 
missing that language in any final agreement as it is a factored element in my decision 
to sell the property. I'll be fine if you would simply acknowledge that here in a reply. 
[DC Deel. Ex. 1, p.9 (emphasis adde:d).] 

I 

At 9: 13 p.m., Geraci replied: '"No no [sic] problem at all" [Id. (emphasis added).] 
' In other words, the very same day on which the Receipt was executed, Cotton received a copy of the 

1 Receipt from Geraci and realized it could be misconstrued as a final agreement for the Property. Because 

8 Cotton was concerned, and wanted there to be no uncertainty, he requested Geraci confirm in writing the 

' 
9 Receipt was not a final agreement. Geraci replied to Cotton's request for written confirmation; thereby 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

! 
clearly, unambiguously and indisputably confirming the Receipt is !l!!1, a final agreement for Cotton's 

I 

Property. Thus, Cotton refers to this email from Geraci as the "Confirmation Email." (DC Decl.18.) 
i 

Thereafter, over the course of almost five months, the parties exchanged numerous emails, texts 
I 

and calls regarding various issues related to the Critical Zoning Issue, the CUP application and drafts of 
! 

the final written agreements for the Property.4 H6wever, Geraci continuously failed to make actual, 

substantive progress. Most notably, he failed to provide the final written agreements, pay the balance of 
! 

the NRD, and to provide facts regarding the progress being made on the Critical Zoning Issue. (DC Deel. 

19.) Regarding the Critical Zoning Issue, and also reflecting Geraci's general non-substantive replies and 
I 

avoidance, the following text exchanges took place between Geraci and Cotton from January 6, 2017 and 

February 7, 2017: 

Cotton: Can you call me. If for any reason you're not moving forward I need to know. 
Geraci: I'm at the doctor now everything is going fine the meeting went great yesterday 

supposed to sign off on the zoning on the 24th of this month I'll try to call you later 
today still very sick 

Cotton: Are you available for a call? , 
Geraci: I'm in a meeting I'll call you when I'm done 
Cotton:Thx : 
Geraci: The sign off date they said it's going to be the 30th 
Cotton: This resolves the zoning issue? 
Geraci: Yes i 
Cotton: Excellent ! 
Geraci: On phone .. Call you back shortly .. 
Cotton: Ok 

4 See DC Deel. Ex. 1. (Fifteen (15) emails with attachments sent between Cotton and Geraci prior to the commencement of 
the instant suit between I0/24/16-03/21/17 containing all email communications between them.) 
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Cotton: How goes it? 
Geraci: We're waiting for confirmation today at about 4 o'clock 
Cotton: Whats [sic] new? 
Cotton: Based on your last text I thought you'd have some information on the zoning by 

now. Your lack of response suggests no resolution as of yet. 
Geraci: I'm just walking in with clients they resolved it its fine we're just waiting for final 

paperwork [Cotton Deel. Ex. 2; pp.1-4.] ·. 

6 These text communications were meant to and did induce Cotton into believing, relying and acting on 

7 Geraci's representations he was making progress on the Critical Zoning Issue (the "Text 

s Communications"). (DC Deel. ,,r9-1 l.) 

9 On February 27, 2017, Geraci emailed Cotton: "Attached is the draft purchase of the property 

IO for 400k. The additional contract/or the 400k should be in today and I will forward it to you as well." 
! 

11 (DC Deel. Ex. 1, p.13.) The cover email clearly states Geraci's intent of effectuating the oral November 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

I 

Agreement via two separate written documents (each for $400,000). Notably, Section 18(i) states: 
j 

The parties shall be legally bound with respect to the purchase and sale of the Property 
pursuant to the terms of this Agreement only if and when both Seller and Buyer have fully 
executed and delivered to each other a counterpart of this Agreement (or a copy by facsimile 
transmission). [DC Deel. Ex. 1, p.29.] i 

: 
i 

Thus, the language clearly reflects the parties were yet to be "legally bound" to "the purchase and sale of 

the Property" in February of 2017 and had yet to execute a final, legally binding agreement. Id. 
i 

On March 2, 2017, Geraci emailed Cotton adraft of the additional contract, the Side Agreement, 
i 

that was supposed to provide for, inter alia, Cotton's 10% equity stake. (DC Deel. ·Ex. 1, pp.41-48.) The 
! 

next day, Cotton replied: i 
i 

Larry, I read the Side Agreement in yolir att~chment and I see that no reference is made to 
the 10% equity position as per my Inda-Gro GERL Services Agreement (see attached) in 
the new store. In fact para 3.11 [stating we are not partners] looks to avoid our agreement 
completely. It looks like counsel did not get a copy of that document. Can you explain?[5] 

Geraci did not reply to Cotton's email. Geraci did not pick up when Cotton called later. Exasperated, 

Cotton followed up with Geraci via text wanting to confirm that Geraci had received the email and 

understood his concern - that the Side Agreement did not provide for his "10% equity position" in the 

MO. Cotton texted: "Did you get my email?" (DC Deel. Ex. 2, p.4.) Geraci replied one minute later: "Yes 

I did I'm having her rewrite it now[.] As soon as I get it I will forward it to you[.f' (DC Deel. Ex. 2, p.4 _________ .__ l 
5 DC Deel. Ex. l, pp.49-50 (email) (emphasis added); pp.51-52 (Inda-Gro GERL Services Agreement (attachment)). 
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2 

3 

(the "Confirmation Text").) The Confirmation Text proves that on March 3, 2017 Geraci (i) was going 

to have Austin revise the Side Agreement to contain Cotton's "10% equity position" in the MO and (ii} 
i : 

had previously received, acknowledged and consented to the terms contained in the "lnda-Gro GERL 

4 Services Agreement." Notably, Geraci does ~ot refuse, refute, argue or so much as question Cotton's 

5 requests or statements as would be logical if the Receipt were the full agreement as now alleged. 

6 On March 6, 2017, Geraci and Cotton spoke regarding revisions required to have the drafts 
I 

7 accurately reflect the November Agreement. Cotton communicated his frustration with the delays and 

8 Geraci again promised to have Austin promptly correct the mistakes in the drafts. During that 

9 conversation, Cotton let Geraci know he would be attending a local cannabis event at which Austin was 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

scheduled to be the headnote speaker. (DC Decl.113.) Geraci later texted Cotton he could speak with 

Austin directly at the event: "Gina Austin is there she has a red jacket on if you want to /1ave a 

conversation with her." (DC Deel. Ex. 2, p.4.) 
I 

The next day, March 7, 2017, Geraci sent the following email to Cotton: 
; 

Hi Darryl, I have not reviewed this yet but wanted you to look at it and give me your 
thoughts. Talking to Matt, the 1 Ok a month might be difficult to hit until the sixth 
month .... can we do 5k, and on the seventp month start 1 Ok? [DC Deel. Ex. 1, pp.53-54 
(email), pp.55-58 (draft Side Agreement).] • 

The facts that are demonstrated by the March Request Email are clear: Geraci had an established 

obligation to Cotton, requiring him to pay a minimum of$10,000 a month, and is requesting o/Cotton a 

concession from that obligation - specifically,, that for the first six months of the operations of the MO, 
' ! 

he be allowed to pay Cotton $5,000 instead of the $10,000 per month base as required per the November 

Agreement (the "March Request Email"). I \ 

Attached to Geraci's email was a revised draft of the Side Agreement in Word format. This draft 

provides for, inter alia, Cotton receiving (i) 10% of the net profits of the MO and (ii) a minimum monthly 
; 

payment of $10,000. (DC Deel. at Ex. 1, p.55.) Furthermore, Attorney Gina Austin (who for several 

months represented Geraci - a Real Party in Interest to the related Writ Action against the City), was 
; 

responsible for, and did draft versions of the contracts months after the November agreement indicating 

her awareness that no f mal agreement had been executed. The attachment of the last draft provided was 

dated "March 3, 2017" (the .. Metadata Evidence"). (DC Decl.115, Ex. 3 (screen-shot of the Metadata 

Evidence).) 
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On March 16, 201 7, after having reviewed the revised agreement forwarded by Geraci on 
. ' 

2 March 7, 2017, and discovering that it again did not accurately reflect the November Agreement, Cotton 
I 

3 decided to follow up with the City regarding the Critical Zoning Issue personally. It was at this point that 

4 Cotton discovered that Geraci had been lying from the very beginning - Geraci had submitted a CUP for 

5 the Property on October 31 2016, before the parties even reached the November Agreement. (DC Deel. 

6 

7 

8 

i!l6.) Geraci's submission was a direct contra1iction of his (i) representation that a CUP could not be 

submitted until the Critical Zoning Issue was ~esolved and (ii) promise to not submit the CUP until he 
I 

had paid Cotton the balance of the NRD. A ParGel Information Report provided by the City of San Diego, 

9 Development Services Department ("City Parcel Report") states the zoning of the Property was changed 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

to "C0-2-1" (MO qualifying zone) on January 14. 2016. (RJN 5, p.2.) In other words, the City Parcel 

Report makes clear the entire Critical Zoning Issue was a fraudulent scheme to (i) induce Cotton into 
! 

executing the Ownership Statement - no zoning change was required to submit the CUP for an MO to 

the City on the Property - and (ii) to deceive Cotton into thinking that he required Geraci's unique and 

powerful political influence to resolve the alleged Critical Zoning Issue. 

Later that same day, March 16, 2017, Cotton emailed Geraci, in relevant part, the following: 

[W]e started these negotiations 4 months ago and the drafts and our communications have 
not reflected what we agreed upon and are still far from reflecting our original agreement. 
Here is my proposal, please have your attorney Gina revise the Purchase Agreement and 
Side Agreement to incorporate all the terms we have agreed upon so that we can execute 
fmal versions and get this closed. [11 I really want to fmalize this as soon as possible - / 
found out today that a CUP application for my property was submitted in October, which 
I am assuming is from someone connected to you. Although, I note that you told me that 
the $40,000 deposit balance would be paid once the CUP was submitted and that you were 
waiting on certain zoning issues to be resolved. Which is not the case. [11 Please confirm 
by Monday 12:00 PM whether we are on the same page and you plan to continue with our 
agreement. Or, if not, so I can return your $10,000 of the $50,000 required deposit. If, 
hopefully, we can work through this, please confirm that revised final drafts that 
incorporate the terms above will be provided by Wednesday at 12:00 PM. [DC Deel. Ex. 
I, pp.59-60] 

The next day, Geraci texted Cotton: "Can we meet tomorrow [?] 11 (DC Deel. Ex. 2, p.4.) Of note, 
I 

Geraci, did not refute or dispute Cotton's factual assertions that Geraci had lied and submitted the CUP 

without inter alia, paying Cotton the balance of the NRD and reducing the November Agreement to 

writing. Cotton replied via email: 

Larry, I received your text asking to meet in person tomorrow. I would prefer that until we 
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have final agreements, that we converse exclusively via email.. .. To be frank, I feel that 
you are not dealing with me in good faith, you told me repeatedly that you could not submit 
a CUP application until certain zoning issues had been resolved and that you had spent 
hundreds of thousands of dollars on getting them resolved. You lied to me, I found out 
yesterday from the City of San Diego that you submitted a CUP application on Octo her 31, 
2016 BEFORE we even signed our agreement on the 2nd of November. There is no 
situation where an oral agreement will convince me that you are dealing with me in good 
faith and will honor our agreement. We need a final written, legal, binding agreement. 

Please confirm, as requested, by 12:00 PM Monday that you are honoring our agreement 
and will have final dratls (reflecting completely the below) by Wednesday at 12:00 PM. 
[DC Deel. Ex. 1, p.61 (emphasis added).] 

On March 18, 2017, Geraci replied to Cotton as follows: "Darryl, I have an attorney working on 

the situation now. I will follow up by Wednesday with the response as their timing will play a factor." 

(DC Deel. Ex. I, pp.62-63.) Cotton, now understanding Geraci's deceitful nature, replied: 
' 

Larry, I understand that drafting the agreements will take time, but you don't need to consult 
with your attorneys to tell me whether or not you are going to honor our agreement. I need 
written confirmation tl,at you will honor our agreement so that I know that you are not 
just playing for time - hoping to get a response from the City _before you put down in 
writing that you owe me the remainder of the $50,000 nonrefundable deposit we agreed to. 
[DC Deel. Ex. I, p.64.) (emphasis added).] , 

Geraci' s response to Cotton1s three (3) written requests for assurance of performance was nebulous, 

and there was no finalization of the written agr~em~nts or confirmation of his intent to do so by Cotton's 
; 

I 

deadline. : 

Thus, Cotton, having been true to his word and waiting until March 20 had passed (without receipt 

of adequate assurance nor performance by Geraci, i.e., Geraci's breach of the November agreement) 

terminated the deal with Geraci on March 21, 2017 for breach; "To be clear, as of now, you have no 

interest in my property, contingent or otherwise." (DC Deel. Ex. 1, p.67.) Having anticipated Geraci's 
I 

22 breach, Cotton had already lined up another buyer and then executed a written purchase agreement for 
; 

23 the sale of the Property to Mr. Martin (the "Martin Sale Agreement''). (RJN 6, pp.182-196.} The next 

24 

25 

I ' 

day, Geraci's counsel, Michael Weinstein ("Weinstein''), emailed Cotton the Complaint and the LP filed 
' ; 

on the Property. (DC DecL,r,r 18,19.} The Complaint is premised solely on the allegation the Receipt is 
' 26 the final written agreement for the Property (Comp. ,f7). 

27 

28 A. 

II. DISCUSSION 

GERACI HAS THE BURDEN OF PROOF IN OPPOSING COTTON'S MOTION TO 
EXPUNGE A LIS PENDENS PURSUANT TO CCP §405.32. 

8 
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CCP §405.30 provides, in relevant part, as follows: 
! 

At any time after notice of pendency of action has been recorded, any party ... may apply 
to the court in which the action is pending to expunge the notice ... Evidence or 
declarations may be filed with the motion to expunge the notice. The court may permit 
evidence to be received in the form of oral testimony, and may make any orders it deems 
just to provide for discovery by any party affected by a motion to expunge the notice. The 
claimant shall have the burden of proof under Sections 405.31 and 405.32. 

Thus, to avoid a motion to expunge under CCP §405.32, the burden is on the LP claimant - here, 

Geraci - to establish the "probable validity" of the real property claim "by a preponderance of the 

evidence." Id "If conflicting evidence is presented, the judge must weigh the evidence in deciding 

whether plaintiff has sustained its burden." Rutter Guide §9:436.2. As summarized and explained by 

Miller & Starr, California Real Estate, Chapter 10, Section D.8 (December 2017 Update): 

When expungement is sought on the basis that the real property claim lacks probable 
validity, the claimant who filed the lis pen dens has the burden of proof by a preponderance 
of the evidence that the claim has probable validity. The resolution of this issue, unlike the 
"failure to plead" grounds for expungement, requires the court to examine the factual 
merits of the claim. Written evidence or declarations may be filed, and the court may permit 
oral testimony; the court also may authorize discovery by the party moving to expunge. It 
is not sufficient for the claimant merely to make a prima facie showing of probable validity; 
the demonstration of"probable validity" requires a determination that it is more likely than 
not that the claimant will obtain a judgment against the Cotton on the claim. The court is 
required to weigh the evidence and make a preliminary determination based on the 
evidence submitted, of whether it is more probable than not, that the claimant will prevail 
on its real property claim. This determination must be made based on a preponderance of 
evidence, with the claimant bearing the burden of proof. Thus, the current statute 
deliberately reiects former law that the trial court is not required to conduct a "mini
trial" of the action on the merits and cannot resolve conflicts in the evidence, and 
requires a hearing on the merits. of tl,e same nature as an attachment proceeding or a 
claim and delivery proceeding. [Emphasis added; internal citations omitted.] 

Expungement of an improper LP is mandatory, not discretionary - "the court shall order that the 

22 notice be expunged if the court finds that the I claimant has not established by a preponderance of the 

23 

24 

25 

26 

27 

28 

: ! 

evidence the probable validity of the real property claim." CCP §405.32 (emphasis added). Geraci cannot 
' i 

meet his burden of proof, thus, the LP must be exptanged. 

B. GERACI CANNOT ESTABLISH PROBABLE VALIDITY THAT THE RECEIPT IS THE 
FINAL AGREEMENT FOR COTTON'S PROPERTY. 

In his Complaint, pursuant to which the LP was filed, Geraci alleges the following four causes of 

action: (1) Breach of Contract ("BOC"); (2) Breach of the Covenant of Good Faith and Fair Dealing; (3) 
' ' 

Specific Performance; and (4) Declaratory Relief. (RJN 2.) The primary cause of action is the BOC (with 
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the other causes arising therefrom), which is predicated solely on the allegation the Receipt is the final 

2 written agreement for the purchase of the Property by Geraci. As alleged by Geraci in his Complaint: 

3 (i) "On November 2, 2016, [Geraci] and [Cotton] entered into a written agreement for the 

4 

5 

6 

7 

8 

9 

purchase and sale of the [Property] on the terms and conditions stated therein." (Comp.17.); 

(ii) "On or about November 2, 2016, [Ger~i] paid to [Cotton] $10,000 good faith earnest 
money to be applied to the sales price of $800,000.00 and to remain in effect until the license, 
known as a Conditional Use Permit or CUP is approved, all in accordance with the terms and 
conditions of the written agreement." (Comp.18.); and 

(iii) "[Cotton] has anticipatorily breached the contract by stating that he will not perform the 
written agreement according to its terms. Among other things, [Cotton] has stated that, 
contrary to the written terms, the parties agreed to a down payment. .. of $50,000 ... [ and] he 
is entitled to a 10% ownership interest in the [Property.]" (Comp.,r11.) 

10 Materially summarized, Geraci and Cotto~ are in accord that on November 2, 2016: (i) an 

11 agreement was reached for the sale of the Property;; (ii) Cotton received $10,000 from Geraci; and (iii) a 

12 document was executed by both parties on that day. However, the parties dispute what that executed 
! 

13 document is. Cotton alleges the document, the Receipt, is just a "receipt" meant to memorialize his receipt 
I 

14 of the $10,000. Geraci, on the other hand, alleges the Receipt is the "final written agreement" for his 

15 purchase of the Property and that Cotton is lying about being entitled to a total $50,000 NRD and a 10% 

16 equity stake in the Property- terms not contained in the Receipt. 

17 Thus, the sole and case-dispositive issue in this action is a determination of whether the Receipt 

18 is a "receipt" as Cotton alleges or a "final written agreement" for the Property as Geraci alleges. The 

19 evidence is simple and clear. Geraci fraudulently i~duced Cotton into executing the Receipt; promising 

' 20 to have Austin promptly reduce the November Agreement to writing for execution. Geraci schemed to 

21 acquire the Property by misrepresenting the Receipt as the final agreement for the Property if the CUP is 
i 

22 approved.6 Alternatively, if the CUP is denied, Geraci can simply breach his promise to pay the $40,000 

23 

24 

25 

26 

27 

28 

6 Cotton notes that for what Geraci alleges is a simple 3-sentence breach of contract suit, he has what appears to be, based on 
pleadings filed, at least three full-time attorneys from two separate and sizeable Jaw firms-Ferris & Britton and Austin Legal 
Group - representing him and engaging in litigation and discovery tactics that are demonstratively oppressive. "Oppression 
means the ultimate effect of the burden of responding to the discovery is incommensurate with the result sought. In considering 
whether the discovery is unduly burdensome or expensive, the court takes into account 'the needs of the case, the amount in 
controversy, and the importance of the issues at stake in the litigation.' (Code Civ. Proc., §2019.030, subd. (a)(2).)" People v. 
Sarpas (2014) 225 Cal.App.4th 1539, 1552 (case citations omitted). As proven herein, this case lacks probable cause. Thus, 
given Cotton is financially destitute and with no legal background, traveling to and from a deposition and responding to even 
basic interrogatories and requests for admissions (while doing so prose) is oppressive because (i) the "discovery sought is 
wm:asonably cumulative or duplicative" (CCP §2019.030) as an material evidence is already in the record and (ii) "unduly 
burdensome [and] expensive, taking into account the needs of the case" (CCP §2019.030). 
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balance due on the NRD. But-for Cotton calling the City (discovering a CUP had been submitted in 

2 October of2016), confronting Geraci about his lies 1and demanding him to perform or provide assurance 

3 

4 

; 

of performance, Geraci' s fraudulent scheme would have been successful. 

"Fraud is a defense to breach of contract ... and the elements of contractual fraud are very similar 

5 to those of deceit. Courts analyzing tort cases often rely on contract cases (~d vice versa), and may 

6 interchangeably cite the tortious deceit statutes (Civ.C. §§1709-1710) and contractual fraud statutes 

7 (Civ.C. §§1572-1573)." Rutter Guide, Civil Procedure Before Trial, Claims & Defenses ,I5:3 (citing 

8 Pacesetter Homes, Inc. v. Brodkin (1970) 5 Cal'.App.3d 206, 210-211; Bily v. Arthur Young & Co. (1992) 

9 3 Cal.4th 370,415; and 5 Witkin, Summary of California Law, Torts §767 (11 th ed. 2017)). 

10 Cotton, to prevail on this motion,. must provide sufficient evidence to prove that Geraci will "more 

11 likely than not'' fail to "obtain a judgment against [Cotton] on the [BOC] claim." CCP §405.30. He can 

12 do so by proving any one of the contractual fraud statutes for (i) Misrepresentation, (ii) Concealment, 
t ' 

13 (iii) False Promise or (iv) Other Deceptive Acts. 7 However, to not just prevail on this motion, but to 
I 

14 demonstrate the complete lack of probable cause underlying this suit and the intentional malicious filing 
i 

15 of the LP, Cotton establishes and proves the more difficult elements for the fraudulent tort of deceit and 

16 promissory fraud as defined by the California Supreme Court. In Lazar v. Superior Court (1996) 12 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

i 

Cal.4th 631,638 (internal citations and quotations omitted) the Court stated: 

The elements of fraud, which give rise to~ tort action for deceit, are (a) misrepresentation 
(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or 
'scienter'); (c) intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) 
resulting damage. 

"Promissory fraud" is a subspecies of the action for fraud and deceit. A promise to do 
something necessarily implies the intention to perform; hence, where a promise is made 
without such intention, there is an implied misrepresentation of fact that may be actionable 
fraud. [,0 An action for promissory fraud may lie where a [plaintiffJ fraudulently induces 
the [ defendant] to enter into a contract 

Misrepresentations. Geraci made, inter alia, the following misrepresentations: (1) Cotton's 

execution of the Ownership Statement was required to resolve the Critical Zoning Issue; (2) the alleged 

j 
7 Civ.C. § 1572(1) (Misrepresentation: "The suggestion, as a fact, of that which is not true, by one who does not believe it to 
be true."); Civ.C. § 1572(3) (Concealment: "The suppression of that which is true, by one having knowledge or belief of the 
fact''); Civ.C. § 1572(4) (False Promise: "A promise made without any intention ofperfonning it"); Civ.C. § 1572(5) (Other 
Deceptive Act: "Any other act fitted to deceive."; see Wells v. Zenz (1927) 83 Cal.App. 137, 140 (Describing this catchall 
provision as covering "all the multifarious means which hwnan ingenuity can devise" and including deception by "surprise, 
trick, cunning, dissembling and unfairness.")). 
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1 Critical Zoning Issue, unless first resolved with Geraci's unique and powerful political connections, 

2 prevented the submission of a CUP to the City; (3) he would pay Cotton the balance of the $50,000 NRD 

3 before submitting the CUP to the City; ( 4) the Receipt would not be represented as the "final agreement" 

4 for the Property; (5) he would have his attorney, Austin, promptly reduce the November Agreement to 
i ' 

5 writing; (6) he would provide Cotton a 10% equity stake in the MO; and (7) he would provide Cotton a 
' 

6 minimum $10,000 a month payment throughout the life of the MO (the "Seven Primary 
I 

7 Misrepresentations"). 

8 Knowledge of Falsity. The (i) undisputed written admissions and communications by Geraci 
I i 

9 (most notably the Confirmation Email, the Confirmation Text, the Text Communications, and the March 

10 !!:~guest Email); (ii) the City Parcel Report; (iii)the fact the CUP was submitted by Geraci's agent, Berry, 

11 and accepted by the City in October 2016; and (iv) the language in the multiple drafts of the Purchase 
! 

12 and Side Agreements prepared by Geraci's attorney, Austin, after November 2, 2016 clearly prove 
: : 
i ' 

13 beyond any reasonable doubt that Geraci knew each of the Seven Primary Misrepresentations were false. 
! 

14 Intent to Defraud. Prior to the execution of any documents, Geraci provided his Qualification 
! 

15 Representations and thereby characterized himself as a trustworthy, ethical, knowledgeable and 

16 politically influential individual that was uniquely positioned to help Cotton with resolving the Critical 

17 Zoning Issue and, consequently, getting a CUP approved on the Property. Thus, Geraci's Qualification 

18 Representations were material and had the intent and effect of deceiving Cotton into believing, relying 
I 

19 and acting on Geraci's Seven Primary Misrepresentations.8 

20 Justifiable Reliance. Based on Geraci's representations, it was reasonable and justifiable for 

21 Cotton to act as if Geraci was being truthful. '~o ~tional party would enter into a contract anticipating 

22 that they are or will be lied to." Robinson He/icopte,: Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 993. 

23 Prior to discovering in March of 2017 that Geraci had submitted a CUP in October of 2016, Cotton, 
' i 

24 although upset at the lack of progress, had ~o reason to believe that Geraci was an unscrupulous 

25 individual. Thus, it was reasonable for Cotton to be induced by Geraci 's representations into (i) executing 

26 the Ownership Statement, (ii) executing the Receipt, (iii) believing Geraci was diligently working on the 

27 

28 8 See Whiteley v. Philip Morris, Inc. (2004) I 17 Cal.App.4th 635,678; 5 Witkin, Summary of California Law, Torts §808 
(11th ed. 2017) (actual reliance is shown if the misrepresentation substantially influences a party's decision to act). 

12 
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Critical Zoning Issue; (iv) believing Austin was:working on reducing the November Agreement to writing 

2 for execution; and (v) forbearing from entering into a contract for the Property with a third-party9• It was 

3 not until Geraci refused to perform or even respond to Cotton's repeated requests for assurance of 

4 performance that Cotton justifiably terminated the November Agreement 10 

5 Damage. It is impossible to convey in this action and motion the full scope of the irreparable and 

6 unconscionable physical and psychological damage Geraci has caused Cotton. 11 However, at a 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

)8 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

minimum, Cotton is entitled to compensation for all harm caused by Geraci' s breach of contract that was 

' foreseeable. Civ.C. §3300. Some of Cotton's lost profits are recoverable as they were certain, under both 
i 

the November Agreement and the original Martin Sale Agreement, he was guaranteed a monthly 
I 

' minimum of$10,000. Civ.C. §3301. Furthermore, "once a person willfully deceives another with intent 
i i 

to induce him to alter his position to his injury, he 'is liable for any damage which he thereby suffers.' 

(Civ.C. §1709.)" Fowler v. Fowler (1964) 227 Cal.App.2d 741, 748. Here, to finance this meritless 
l i 

litigation, Cotton was forced to unconditionally sell his Property for a flat $500,000 and he no longer has 
I , 

any equity or monthly payments even if the CUP is approved. (RJN 6, p.194.) 
I 

C. ALL OF GERACl'S ARGUMENTS ARE MEANT TO DISTRACT THIS COURT FROM 
THE UNDISPUTED AND CASE-DISPOSITIVE NATURE OF THE CONFIRMATION 
EMAIL AND OTHER EVIDENCE PROVING THE RECEIPT IS JUST A RECEIPT. 

A review of the record of this action, and the re]ated Petition for Writ of Mandate action Cotton filed 

against the City of San Diego12 reveals that Weinstein devotes the vast and overwhelming majority of his 

arguments to describing in painstaking detail,'. and proving with voluminous supporting evidence, the 
' 

9 "Forbearance - the decision not to exercise a right ~r power - is sufficient consideration to support a contract and to 
overcome the statute of frauds. [Citation.] It is also sufficient to fulfill the element of reliance necessary to sustain a cause of 
action for fraud or negligent misrepresentation." Small v; Fritz Companies, Inc. (2003) 30 Cal.4th 167, 174. 
10 Civ.C. § 1440; "[l]f a party to a contract expressly or by implication repudiates the contract before the time for his or her 
performance has arrived, an anticipatory breach is said to have occurred." Romanov. Rockwell Internal., Inc. (1996) 14 Cal.4th 
479, 489; see I Witkin, Summary of California Law, Contracts §§861-868; Restatement (Second) Contacts §§250-257 
(Anticipatory breach--also called "anticipatory repudiation" and "prospective nonperformance"--occurs when a party whose 
performance is not yet due makes clear that it does not intend to perfonn.). 
11 Cotton has tiled a complaint in the United States District Court, Southern District of California which currently is pending 
before The Honorable Gonzalo Curiel (Case No. 3: l 8-cv-00325). The federal action is stayed pending resolution of this state 
action. Cotton has alleged causes of action against Mr. Geraci, Ms. Berry, Ms. Austin, Messrs. Weinstein and Toothacre, and 
their respective law firms, Ferris & Britton and Austin Legal Group, for, inter alia, Civil Conspiracy and RICO. One of the 
primary issues in that suit will focus on whether Geraci had probable cause, irt light of the Confirmation Email and the other 
evidence presented herein, to bring forth this suit; see, generally, RJN 6 (Cotton's attempt, in a submission that was 
procedurally an opposition to compel certain discovery requests. describe the challenges he has faced in this litigation and his 
relationship with counsel. His submission was supported by numerous declarations of individuals who interacted with him 
during the negotiations phase with Geraci and this litigation.). 
12 Darryl Cotton v. City o/San Diego (Case No. 37-2017-00007675-CU-WM-CTL). 
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1 significant amount of time, energy, resources and capital that Geraci has invested in seeking to have the CUP 

' 
2 approved. This is meant to distract the Court from the undisputed and case-dispositive nature of the 

3 Confirmation Email, the Confirmation Text, the March Request Email, the Metadata Evidence and testimony 

4 presented herein that completely remove all probable cause to support Geraci's allegation that the Receipt 

5 is the final agreement for the Property. Geraci'slengthy descriptions of his self-serving performance cannot 
; 

6 be the basis of granting him a right of ownership to Cotton's Property. But, it does serve to distract the Court 
; 

7 by creating the illusion - because he has invested "more than $300,000.00 on the CUP process" - that he 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

' 
would only do so ifhe had a legal right of ownership to the Property. (Comp. ,J9.) 

' Previously, Geraci filed a Demurrer to Cotton's Cross-Complaint arguing, inter alia, the Statute 
' 

of Frauds ("SOF") and the Parol Evidence Rule ("PER") should prevent admission of some of the written 
' 

communications, especially the Confirmation Email, between the parties referenced above. This Court 

properly denied Geraci' s Demurrer. However, even assuming, arguendo, the Court had ruled otherwise 

in the first instance, Geraci' s reliance on the SOF and the PER is misplaced. First, "The doctrine of 
' 

estoppel to plead the statute of frauds may be applied where necessary to prevent either unconscionable 

injury or unjust enrichment." Tenzer v. Superscope, Inc. (1985) 39 Cal.3d 18, 27. Here, as described 

above, both unconscionable injury and unjus~ enrichment will occur if Geraci can misrepresent the 

Receipt as the final agreement for the Property. Second, the PER does not bar evidence of.fraudulent 

18 promises at variance with terms of the writing: "[I]t was never intended that the parol evidence rule 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

should be used as a shield to prevent the proof opraud." River island Cold Storage, Inc. v. Fresno-Madera 

Production Credit Ass'n (2013) 55 Cal.4th 1169, 1182 (quoting Ferguson v. Koch (1928) 204 Cal. 342, 

347). 

Notably, the California Supreme Court in Riverisland referenced Tenzer, supra, in reaching its 

holding: "Tenzer disapproved a 44-year-old line of cases to bring California law into accord with the 
i 

Restatement Second of Torts, holding that a fraud action is not barred when the allegedly fraudulent 

promise is unenforceable under the statute of frauds. Considerations that were persuasive in Tenzer also 
i 

support our conclusion here. The Tenzer court decided the Restatement view was better as a matter of 
l 

policy. [Citation.] It noted t/1e principle t/1at a rule intended to prevent fraud, in tliat case the statute 

of frauds, should not be applied so as to facilitate fraud. [Citation.]" Riverisland, supra, at 1183 

14 
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(emphasis added). 
I 

2 Litigation-hyperbole aside, it would be truly outrageous and violate all notions of justice, fairness 

3 and simple decency if Geraci could invoke the SOF or the PER to prevent his own written admissions 

4 proving his own fraud. Cotton has continuously sold and collateralized his remaining interest in the 

5 Property to finance this meritless litigation. Ifhe loses - it is not an exaggeration, but a fact - Cotton will 

6 be destitute and homeless. 13 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

IV. CONCLUSION 

The Receipt is the only piece of evidence Geraci has ever produced which APPEARS to grant 

him a right of ownership to the Property. Setting aside the other evidence referenced above (Geraci's 
: 

anticipatory breach of the November Agreement and the fraud), the Confirmation Email alone is 

indisputably dispositive on this issue - the Rec~ipt is just a "receipt" and not a ''final written 

agreement" for the Property. Geraci had no probable cause to file this action and "recorded [the] 
t 

Iis pendens ... to coerce (Cotton] to settle regardless of the merits." Hi/berg, supra, at 542 ("We cannot 

ignore as judges what we know as lawyers - that the recording of a lis pendens is sometimes made ... to 

coerce an opponent to settle regardless of the ~erits."). 

For the reasons forth above, Geraci cannot meet his burden and establish the probable validity 

that the Receipt is the final written agreement for the Property. Thus, respectfully, Cotton requests the 

Court order the LP be expunged, award Cotton his attorneys' fees and costs14 (to be submitted by way of 

noticed motion upon this Court's ruling on this motion), and such other relief as this Court may find just 

and proper based on its factual findings at the hearing on this motion. 
I 

22 DATED: April 4, 2018 . THE LAW OFFICE OF JACOB AUSTIN 

23 

24 

25 

26 

27 

28 

By _____ ~---=---aA~'------
/.JAcoB P. AUSTIN 

Attorney for Defendant and Cross-Complainant 
DARRYL COTTON 

13 DC Deel. ~21; RJN 6, p.194 (Amendmentto Martin Sale Agreement). 
14 Castro v. Superior Court (2004) 116 Cal.App.4th 1010, 1018 ("Under section 405.38, a prevailing party on a motion to 
expunge a tis pendens is entitled to recover attorney fees. The statute provides: 'The court shall direct that the party prevailing 
on any motion under this chapter be awarded the reasonable attorney's fees and costs of making or opposing the motion unless 
the court finds that the other party acted with substantial justification or that other circumstances make the imposition of 
attorney's fees and costs unjust.' (§405.38, italics added.)"). [Emphasis in original.] 
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Amy Sherlock, Minors T.S. 
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I, ANDREW FLORES, declare: 

1. I am over the age of eighteen years and am both a Plaintiff Pro Per and 
Attorney for Amy Sherlock, her minor children T.S. and S.S., Jane Doe and Jeff Hagler 
in this action. 

2. I am admitted to practice law in this jurisdiction, California Bar No. 272958, 
and before this court. 

3. Plaintiffs, for the purposes of this lawsuit, waived any potential conflict and 
have agreed that there is no actual conflict at this time. This waiver by and between 
Plaintiffs at this point in time is not a direct or indirect waiver of any applicable privilege 
as to any third parties. 

4. The facts set forth herein are true and correct as of my own personal 
knowledge. 

5. This declaration is submitted in support of Plaintiff’s EX PARTE 
APPLICATION referenced and captioned above. 

6. On March 25, 2019, I purchased the contractual rights of Richard Martin 
(“Flores Purchase Agreement”) in the agreement between him and Darryl Cotton 
executed on March 21, 2017 (and generally referred to as the Martin Purchase 
Agreement).  The Flores Purchase Agreement is attached hereto as Exhibit 1. 

7. My initial involvement in Cotton I1 was assisting Attorney Jacob Austin 
(“Jacob”) with one special appearance. 

8. Shortly thereafter I began assisting Jacob in the matter.  Through my 
assisting of Jacob, I was introduced to one of Darryl Cotton’s litigation investors, Joe 
Hurtado. 

 
1 Larry Geraci vs Darryl Cotton, San Diego County Superior Court, Case No. 37-2017-
00010073-CU-BC-CTL. 
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9. Hurtado informed me that though Martin had purchased the Property2 from 
Cotton, he and Jane Doe provided the $50,000 required under the Martin Purchase 
agreement, which they knew would have to be disclosed, because they believed Geraci 
to a “violent and mafia-like figure.” 

10. When I initially began working on the case, Jacob maintained an office in 
Mission Valley, Cotton lived near the City of Lemon Grove and Hurtado lived about 30 
miles outside of San Diego; because of this Jane Doe allowed them to take over a floor 
of her residence to work on Cotton I. 

11. It was during a meeting at her home that I met Jane Doe and she confirmed 
she paid to Cotton $25,000 pursuant to the Martin Purchase Agreement. 

12. Through my review of Cotton I, I came to the realization that Martin was an 
indispensable party to that action because resolution of that matter would affect his rights 
as the equitable owner of the Property. 

13. In or around February 2019, I informed Martin of my belief that he was an 
indispensable party.  At this time he relayed to me that he was not interested in being 
involved in protracted litigation with allegations of fraudulent behavior, organized crime 
and violence. Also, that he had been to a hearing in Cotton I in which Judge Wohlfeil had 
been openly “dismissive” and “disrespectful” to Cotton so he believed Judge Wohlfeil to 
be biased against Cotton. 

14. I offered to purchase Martin’s rights to the Martin Purchase Agreement, 
which he agreed to on March 25, 2019. 

15. On or about June 26, 2019, I personally met with attorneys Michael 
Weinstein and Scott Toothacre of Ferris & Britton who represent Lawrence Geraci and 
Rebecca Berry in Cotton I and informed them that I was the equitable owner of the 
Property since I had purchased Martin’s contractual interests at the end of March 2019.   

16. At that meeting Weinstein alleged that the draft agreements between Cotton 

 
2 “Property” means the real property located at 6176 Federal Blvd, San Diego, 
California 92114. 
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and Geraci were “appeasement” efforts by Geraci to placate Cotton.  I then asked 
Weinstein to explain how the Request for Confirmation email (as defined in the 
Application) did not establish the parties did not mutually assent to the November 
Document (as defined in the Application) being a purchase contract. 

17. Weinstein visibly stumbled for a few moments while he attempted to 
articulate a response, and then alleged that the Request for Confirmation was an 
“extortionate scheme” by Cotton to acquire a 10% equity position in the dispensary.  

18. I had, previous to that meeting, reviewed all of the motions, declarations, 
pleadings, and discovery responses in Cotton I, this was the first time that F&B had 
accused Cotton of a crime – an “extortionate scheme” to acquire an interest in the 
cannabis business.  

19. I noted to Weinstein that this was never part of the record of this case and 
Weinstein responded that Cotton should have deposed Geraci if he wanted that 
information. 

20. Weinstein did not explain why Geraci would disclose the “extortionate 
scheme” defense in a deposition, but not in any pleading or in response to multiple rounds 
of discovery that required he set forth all his defenses to Cotton’s allegations. 

21. I was told by Hurtado that Corina Young, an entrepreneur with various 
business interests, visited the Property on October 2, 2017 and spoke with Cotton about 
acquiring an interest in the contemplated dispensary.  Hurtado further stated that Cotton 
called him and the three of them discussed Young potentially investing in the Cotton I 
litigation in exchange for an interest in the contemplated cannabis business at the 
Property.  Attached hereto as Exhibit 2 is the first email between Hurtado and Young sent 
the day after they met provided by Hurtado. 

22. Though an agreement was never made as to the investment in Cotton I, in 
May of 2018 Hurtado thought Young may be interested in financing Cotton I not as an 
investment but as a loan secured by the Property.  As evidence of this Hurtado provided 
me with an email dated May 17, 2018 that he sent to Young that includes the investment 
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proposal, which is attached hereto as Exhibit 3.  
23. On June 26, 2019 I filed a motion to intervene in Cotton I, which was 

subsequently denied by Judge Wohlfeil. (Cotton I, ROA 572.) 
24. On June 30, 2019, the day before Cotton I trial started, Young called Hurtado 

while I was present.  Hurtado put the call on speakerphone and I informed Young that 
Jacob was trying to serve her with a subpoena to testify at Cotton I as her testimony was 
crucial to his case and that he never received the statement she promised to provide.   

25. Young stated that she had moved out of the City, could not be served and 
did not “want anything to do with Cotton or the litigation.”  I informed Young that her 
absconding was not going to end the case because regardless of the outcome of Cotton I, 
I would be filing my own lawsuit against the defendants named herein once I had finished 
conducting my due diligence and investigations.  It was at that point that Young stated, 
inter alia, that my family and I should be fearful because Austin and Magagna were 
“dangerous.” 

26. In January 2020, after several more months of investigations and researching 
the relationships between the defendants and other nexus lines between their marijuana 
related projects, I believed I was done and intended to name Young as a co-conspirator 
of Geraci. 

27. Around this time, I was preparing to name Young to be a defendant and 
Hurtado was able to arrange a call with Young. I explained to Young that her failure to 
provide her testimony, moving out of the City to prevent service of process, and her 
connections with the defendants that form the Enterprise, it was my opinion that I had 
probable cause to name her as a co-conspirator and that I would bring forth suit against 
her and see her civilly liable.  I also explained that the civil action could lead to her being 
criminally prosecuted once all of the facts came to light and that I was already in touch 
with the FBI who were investigating public corruption related to marijuana pay-to-play 
conspiracies. 

28. It was at that point that Young broke down and began to explain that she had 
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done nothing illegal and that it was her attorney Natalie Nguyen who told her not to 
provide her testimony and ignore the subpoena; that she was referred to Nguyen by 
attorney Matt Shapiro; and that Shapiro paid almost all of her fees due to Nguyen for her 
legal services.   

29. I asked her if she had any evidence of this and she told me that Nguyen had 
told her, in an email, that it was ok to “ignore” their obligation to provide her testimony 
because it was “too late” for Cotton to do anything about it. 

30. On or about February 24, 2020, I attempted to speak to the owner of a 
business located at 6230 Federal Blvd, San Diego, CA, 92114 (the “Tire Shop”).  This 
property is owned by John Ek, who is also the owner of 6220 Federal Blvd, San Diego, 
CA, 92114 (“6220 Federal”). 6220 Federal is the location at which the City issued a 
cannabis conditional use permit to Aaron Magagna (the “District Four CUP”). 

31. The owner of the Tire Shop would not provide me his name but did confirm 
that he was being “evicted.” He requested he not be involved in any litigation.  

32. I then walked to 6176 Federal Blvd to talk to Cotton.  I informed him of my 
encounter, and he told me that he was actually planning on purchasing some tires for one 
of his vehicles and may have an opportunity to converse with this individual.   

33. On March 2, 2020, Cotton informed me that he had just purchased tires from 
the Tire Shop, and in fact did speak to the owner who stated that he leases the property 
from Ek.  The owner told Cotton that Ek had given him notice to vacate the property 
because he was seeking to enlarge the dispensary approved at 6220 Federal Blvd.  Cotton 
provided Flores with the purchase receipt at the Tire Shop as evidence of his conversation 
with the owner, which is attached hereto as Exhibit 4. 

34. On or about June 4, 2018, Jacob Austin provided me an email chain between 
him and Michael Weinstein, the subject being “Geraci v. Cotton matter,” which is 
attached hereto as Exhibit 5. 

35. In or around June 2018 Cotton provided me with copies of a conversation 
he had with defendant Aaron Magagna via “Facebook Chat” that began on or about May 
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28, 2018 in which he, Magagna, confirms that his attorney is Matthew Shapiro. Those 
Facebook chats provided by Cotton are attached hereto as Exhibit 6. 

36. In or around July 2019, Jacob provided me with an email chain beginning 
on January 16, 2019 between him and Natalie Nguyen, attorney for Young, which 
discusses Young being subpoenaed for her deposition and her testimony regarding her 
email exchange with Hurtado. That email chain provided by Jacob is attached hereto as 
Exhibit 7. 

37. During my review of discovery provided by Geraci in Cotton I, I came 
across a letter from sent to Abhay Schweitzer from the Cherlyn Cac of DSD with the 
City, which reference the application for a cannabis CUP at the Property as an application 
for a Marijuana Outlet CUP. Attached hereto as Exhibit 8 is a true and correct copy of 
that letter (excluding a 14 page attachment). 

38. During my investigation of Geraci I visited the website for his company Tax 
and Financial Center (www.larrygeraci.com). On his website, under the tab labeled 
“Services,” Geraci offers, inter alia, a number of services relating to Tax Management, 
Accounting, Estate Planning, Cash Flow and Budgeting Analysis, and IRS 
Representation. I took a screenshot of that webpage on March 19, 2020. A true and correct 
copy of that screenshot is attached hereto as Exhibit 9. 

39. Attached hereto as Exhibit 10 is an email sent by Cotton to Geraci on 
November 3, 2016 that was provided by Geraci during discovery labeled bates no. 
GER0448-GER0449. 

40. In or around March 2020, while investigating other possible connections 
between certain defendants, I located the California State Bar Profiles for attorneys Gina 
Austin and Natalie Nguyen that reflect they both attended Thomas Jefferson School of 
Law and were both admitted to practice law in California on December 1, 2006.   

41. In or around June 2018, I had a conversation with Cotton in which he 
expressed to me that he believed that Magagna was a co-conspirator of Geraci because 
of information he had learned from Young, but that Young did not believe Magagna 
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would engage in fraudulent conduct. 
 

I declare under penalty of perjury according to the laws of the State of California 
that the foregoing is true and correct, and that this declaration was executed on April 3, 
2020 at San Diego, California. 
         
 ________________________________________ 
    ANDREW FLORES 
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AGREEMENT

This Agreement is entered into by and among Darryl Cotton (“Cotton”), Jacob Austin 
(“Austin”), Andrew Flores (“Flores”), Joe Hurtado (“Hurtado”), and Richard Martin (“Martin”) 
on March 25, 2019. 

RECITALS 

WHEREAS, Austin, Cotton, Hurtado, Martin and another party entered into a Secured 
Litigation Financing Agreement on December 26, 2017 (a redacted version is attached hereto as 
Exhibit A);  

WHEREAS, the Secured Litigation Financing Agreement amended and incorporated 
various other agreements related to the real property located at 6176 Federal Blvd., San Diego CA 
92114 (the “Property”), of which Cotton is the owner-of-record; 

WHEREAS, the Secured Litigation Financing Agreement contemplated, inter alia, (i) a 
favorable and quick resolution of various legal disputes relating to the Property, (ii) provided for 
financing of the legal disputes regarding the Property; and (iii) the payment of interests in the 
Property and/or a conditional use permit for a Marijuana Outlet at the Property (the “CUP”) subject 
to successful resolution of the legal disputes regarding the Property; 

WHEREAS, the legal disputes regarding the Property are still ongoing, the procedural 
history of the legal disputes is unfavorable, and, thus, there is doubt as to what right, if at all, 
Cotton had to sell and/or transfer his interest in the Property to various parties as reflected in the 
Secured Litigation Financing Agreement; 

WHEREAS, the Secured Litigation Financing Agreement was amended and other parties 
have helped finance Cotton’s legal defense; 

WHEREAS, the parties believe that in order to protect and vindicate Cotton’s rights to the 
Property, and the agreements he made regarding the Property, a lawsuit against multiple parties 
alleging they are part of a criminal enterprise is necessary; 

WHEREAS, Martin and other parties to the Secured Litigation Financing Agreement do 
not desire to be part of such a lawsuit; 

WHEREAS, all of the parties to the Secured Litigation Financing Agreement have agreed 
to settle their financial obligations thereunder once all the legal disputes regarding the ownership 
of the Property have been finally settled; 

WHEREAS, Hurtado has provided or paid on Cotton’s behalf approximately $254,500; 
and 

WHEREAS, Hurtado is liable to Flores and Austin for legal services performed for Cotton. 
NOW, THEREFORE, in consideration of the mutual promises and covenants set forth 

below, the parties hereby agree as follows: 
// 
// 
// 

0001
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AGREEMENT 
1. Martin hereby transfers and assigns to Flores any and all rights and interests in the Property,

the CUP and any matters arising from or related thereto that he has, or may potentially have,
and which may lawfully be transferred and/or assigned.

2. For the avoidance of doubt, given the doubt as to the legal validity of Cotton’s ability to sell
and/or transfer any interest in the Property, Cotton, Hurtado, and Austin hereby transfer and
assign to Flores any ownership interest in the Property or the CUP that they may potentially
have.

3. Flores hereby agrees to become a plaintiff, become counsel for Hurtado, and prosecute the
contemplated legal action required to protect the validity of the interests acquired by this
Agreement.

4. All of the parties represent they had or have attorney-client, principal-agent, fiduciary, and/or
other confidential relationships by and among each other, the scope or existence of which for
some have repeatedly changed throughout the course of the events leading up to this
Agreement.

5. The parties, without waiving any attorney-client, work product, litigation, and/or any other
applicable privilege or right arising from any of said relationships by and among them, hereby
release each other from any future potential legal claims arising from any conflict of interest
related to this Agreement. For the avoidance of doubt, this includes Cotton’s release of any
potential claims in connection with a contemplated claim by Hurtado against Cotton for fraud.
The potential fraud claim is in the event there is a judicial determination that a document
executed by Cotton and Geraci on November 2, 2016 was intended to be a sales agreement for
the purchase of the Property by Geraci.

6. Cotton promises to execute a lien on the Property in favor of Hurtado for $375,000 (the
“Hurtado Lien”).

7. Cotton promises to have the existing lien on the Property subordinated to the Hurtado Lien.

8. If the contemplated litigation is successful, but a CUP at the Property is not approved, Flores
promises to pay $500,000 for the Property.

9. If the contemplated litigation is successful, and a CUP is approved at the Property, Flores
promises to pay $5,000,000 for the Property.

ADDITIONAL PROVISIONS 

10. Any invalid, illegal or unenforceable provision of this Agreement shall be severable, and after
any such severance, all other provisions of this Agreement shall remain in full force and effect.

11. Insofar as there are any legal disputes between Martin and any other party arising from or
related to this Agreement, the Agreement shall be governed by and construed in accordance

0002
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with the internal laws of the State of Hawaii without giving effect to the conflict of laws 
provisions thereof and the venue for any action filed by or against Martin shall be Honolulu, 
Hawaii. The prevailing party, in any legal dispute, shall have the right to collect from the other 
party its reasonable costs and attorneys' fees incurred in enforcing this Agreement. 

12. The parties agree to negotiate in good faith regarding any issues that may arise by among some
or all of the parties in regards to this Agreement. It is the intent of the parties, and they are
relying on such, that they shall work in good faith and that any such issues be construed in
light of, and effectuate the intent of, this Agreement.

13. This Agreement alone fully and completely expresses the agreement of the parties relating to
the subject matter hereof. All previous courses of dealing, understandings, agreements,
representations or warranties, written or oral, are replaced by this Agreement.

1N WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of 
the day and year first written above . 

. / /"/j
� ✓-- .. '

fu: I y:-1""'-J.�-----
Andrnw Flores 

Bv:-:7.��
Richard�rtin 
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Exhibit A

(Redacted Secured Litigation Financing Agreement)
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SECURED l.lTIGATION FINANCING AGREEMENT 

This amendment to the Secured litigation Financing Agreement (the "Financing Agreement"} is 
entered into by and among Jacob Austin (';Austin"), Darryl Cotton {"Cotton"), Joe Hrurtado ("Hurtado"}, 

and Richard Martin (''Martin") on December 26,-Mtf►. 2017. 

RECITALS 

WHEREAS, on December 1S, 2017, the parties hereto came to a tentative and general agreement 
that was agreed to and more fully detailed in the Financing Agreement executed by Austin, Cotton, 
Hurtado and on December 201 

2017 (the "December 20th Agreement"; attached hereto Exhibit 1 
and fully Incorporated herein by reference); 

WHEREAS, Mr. Martin did not execute the December 20th Agreemeint as contemplated because, 

upon review of the various legal agreements and complicated histiory stated therein, he requested 

additional time for legal review before executing; 

WHEREAS, Mr. Martin has agreed to execute the December 20th Agreement, subject to the 
amendments stated below; and 

WHEREAS, all of the parties who executed the December 20th Agreement, taking into account the 
current status of the case, the need to secure capital and full-time legal representation, and the ommediate 
risk of losing the Property in a matter of days without the $25,000 payment to the City of San Diego, have 
agreed to amend the December 20th Agreement as described below. 

NOW, THEREFORE, in consideration of the mutual promises and covenants set forth below, the 
parties hereby agree as follows: 

1. Notwithstanding any language in the December 20th Agreement, or ainy agr.eement

incorporated therein, the provisions within this Financing Agreement shalll be given ,effect and supersede

any conflicting or ambiguous language. 

2. Paragraph 9 in the December 20th Agreement is ameinded with the foJllowing language: If
any term of this Financing Agreement is to any extent illegal, otherwise invalid, or incapable of being 
enforced, such term shall be excluded to the extent of such invalidity or unenforceability; all other terms 
hereof shall remain in full force and effect; and, to the extent permitted and possib1le, the invalid or 
unenforceable term shall be deemed replaced by a term that is valid and enforceable and that comes 
closest to expressing the intention of such invalid or unenforceable term. If application of this Severability 

provision should materially and adversely affect the economic substance of the transactions 
contemplated hereby, the Party adversely impacted shall be entitled to compensation for such adverse 
impact, provided the reason for the invalidity or unenforceabilrty of a term is not due to serious 
misconduct by the Party seeking such compensation. 

3. This Financing Agreement shall be kept strictly confident1ai and may not be disclosed
without the prior written consent of all the parties hereto. Further, should any party disclose this Financing 
Agreement other than Mr. Martin, such party shall owe Mr. Martin $200,000 for breach of tlhis provision. 

4. Mr. Hurtado, in consideration for Mr. Martin's promises herein, credits back all the

consideration due to him from Mr. Martin pursuant to the MOU for facrntating the sale of the Property. 
{For the avoidance of doubt, for calculating the credits and liabilities 1b;ettween the parties herein, all other

debts, obligations and rights remain the same between Mr. Martin and Mr. Hurtado and Mr. Hurtado's 
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sole source of compensation for facilitating the sale of the Property is that due to him pursuant to the 

Professional Services Agreement.) 

s. 

6. 

7. Insofar as there are any legal disputes between Mr. Martin and any other party arising

from or related to this Financing Agreement, the Financing Agreement shall be governed by and construed 

in accordance with 'the internal laws of the State of Hawaii without giving effect to the conflict of laws 

provisions thereof and the venue for any action filed by or against Mr. Martin shall be Honolulu, Hawaii. 

The prev,ailing party, in any legal dispute, shall have the right to collect from the other party its reasonable 

costs and attorneys' fees incurred in enforcing this Financing Agreement. 

8. 

9. The parties agree to negotiate in good faith in regards to any other agreements or issues

that may arise by among some or all of the parties hereto, in regards or related to the subject matter 

hereof, pending final resolution of the various matters, litigation or otherwise, described herein. It is the 

intent of the parties, and they are relying on such, that they shall work in good faith and that any such 

agreements or issues be construed in light of, and effectuate the intent of, this Financing Agreement. 

[Remainder of this page left intentionally blank.] 
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IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the day and year first written 
above. 

Secured Litigation Financing Agreement 
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EXHIBIT 1 
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SECURED LITIGATION FINANCING AGREEMENT 

T
i

his Sew red Litigation Financing Agreement (the "Financing Agreement") ls entered into by and among Jacob Austin 
("Austin"), Darryl Cotton ("Cotton"), Joe Hurtado ("Hurtado"), and Richard Martin ("Martin") on 
De-cember20, 2017. 

RECITALS 

WHEREAS, on November 2, 2016, Cotton alleges he (i} entered into an oral agreement with a Mr. Geraci for the 
purchase of his real property at 6176 Federal Blvd., San Diego, CA 92114 (the "Property"; the "Geraci Agreement") and (ii) 
executed a document reflecting his receipt of $10,000 towards a non-refundable deposit as called for in the Geraci Agreement 
(the "November Receipt"); 

WHEREAS, Cotton alleges the Geraci Agreement required that Geraci have his attorney draft and speedily provide 
written iegal agreements completely refilecting the terms that comprised the Geraci Agreement (the "Final Legal 
Agreements"); 

WH EiREAS, Cotton discussed with Hurtado from February through early-March of 2017 his (i) belief that Geraci had 
railed to provide for ,over three months the promised Final Legal Agreements, (ii) belief that Geraci breached the Geraci 
Agreement, (iii) belief that Ger,aci would not cure the breach and, consequently, (iv) desire that Hurtado help in potentially 
facilitating the sale of the Property to a third-party because he was facing dire financial hardship as a result of relying on 
Geraoi's represerntations in the Geraoi Agreement; 

WHEREAS, 0111 or arournd March 3, 2017, Cotton showed Hurtado documentation that could be interpreted as Geraci 

not acting in good faith and Cotton and Hurtado came to a tentative agreement as to the terms upon which Cotton would 
sell the Property to a third-party if the Geraci Agreement was terminated (an email dated March 3, 2017 from Cotton to 
Geraci stating that a draft of a legal agreement, sent by Geraci to Cotton, failed to include a material provision providing for 
Cotton's 10% equity sta'ke in the dispensary); 

WHEREAS, Hurtado spoke with various parties to facilitate the potential sale of the Property and, on March 15, 2017, 
enter,ed into a Memorandum of Understanding (the "MOU"} with Martin describing the terms and conditions upon which 
Hurtado wol!lld facilitate the sale of the Property from Cotton to Martin if the Geraci Agreement was terminated (attached 
hereto as Exhibit A); 

WHEREAS, om March 211 2017, Cotton (i) terminated the Geraci Agreement for Breach (there is an email from Cotton 

to Ger,ac1 terminating the agreement) and, thereafter, (ii) entered into a Commercial Property Purchase Agreement with 

Ma,rtin for the sale of the Property (the "Real Estate Purchase Agreement"; attached hereto as Exhibit B): 

WHE'RIEAS, on March 22, 2017., Cotton received an email from Geraci's attorney, Mr. Weinstein, stating that Geraci 
has filed a lawsuit against Cotton alleging the November Receipt was the final legal agreement between the parties as to the 
sale of the Property from Cotton to Geraci (the "Geraci Lawsuit"); 

WHEREAS, Martin, subsequent to being informed of (i) the Geraci Lawsuit, that would necessitate allegations of 
criminal and fral!Jdulent behavior between Cotton and Geraci, and (ii) being made aware that Geraci has a public record of 
lbeing named a defendant in numerous lawsuits by the City of San Diego for the operating of illegal dispensaries, 
communicated his desire to cancel the Real Estate Purchase Agreement; 

WHEREAS, Hurtado, after discussing with Martin his desire to cancel the Real Estate Purchase Agreement, began 
discussions with Cotton and Mart,in to amend the MOU and the Real E.state Purchase Agreement to reflect the terms upon 
which Ct>nt>n and Matti.n would continue and dose the Real Estate Purchase Agreement; 

Wl4
1

EREAS, 
; I 
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WHEREAS, on April 14, 2017, Hurtado received a Pre-Approval Letter from Martin's lender ai. required per the MOU 
(attached hereto as Exhibit C); 

WHEREAS, on April lS, 2017, Cotton and Martin executed Addendum No, 2 to the Real Estate Purchase Agreement 
that provides, inter alia, that the Real Estate Purchase Agreement and Martin's identity wiii be kept strictly confitlential and 
will not be disclosed as part of the Ger a ti Lawsuit (the breach of which woo Id result in a $200,000 penalty); 

WHEREAS, on May 3, 2.017, Cotton and Hurtado entered into the Master Real Estate Purchase and Professional 
Ser'Viees Agreement (the ''Professional service� Agreement''; attached hereto as Exhibit D) providing that, intera/ia, Hurtado 
will identify and finance local counsel to fully represent Cotton in the Geraci Lawsuit; 

WHEREAS, subse(luent to the execution of the Professlonal Services Agreement, it became apparent that the Real 
Estate Purchase Agreement would need to be disclosed in the Geraci Lawsuit and Cotton, aware that Martin would Mt 
disclose the Real Estate Purchase Agreement, requested that Hurtado negotiate with Martin for such disclosure; 

WHEREAS, on or around May 10, 2017, Martin and Hurtado agreed to amend the MOU again, providing that in 
exchange for Hurtado providing an additlMal $100,000 credit to Martin at the closing of the Real Estate Purchase Agreement 
(for a total of $200,000), then Martin would amend the Real Estate Purchase Agreement to allow its disclosure in the Geraci 
Agreement; 

WHEREAS, on May 12, 2017; (i) Cotton and Martin executed Addendurrt No. 3 to the Real Estate Purchase 
Agreement, providing that Cotton may disclose the Real Estate Purchase Agreement in the Geraci Lawsuit, and (ii) Cotton and 
Hurtado executed Amendment No. 2 to the Professional Services Agreement, providing that Cotton would pay Hurtado 
$100,000 for acquiring the consent of Martin for the disciosure of the Real Estate Purchase Agreen,ent (subject to the CUP' 
being issued); 

WHEREAS, on June 13, 2017, (i) Cotton entered into a Services Agreement for Representation with FTB so that they 
would fully represent Cotton in various legal actions related to the Property (the "Legal Actions") and would allow Cotton to 
pay his legal fees with a maximum payment of $10,000 a month (previously negotiated with FTB by Hurtado) and any balance 
would be carried forward (Exhibit E) and (ii) Cotton and Hurtado executed Amendment No. 3 to the Professional Services 
Agreement in which, inter alia, Hurtado promises to pay $10,000 a month to Cotton for Cotton, in turn, to pay FTB; 

WHEREAS, 

WHEREAS, the Court denied Cotton's request for an expedited trial schedule on December 7, 2017 in his acticm 
against the City of San Diego; 

WHEREAS, the Court denied Cotton's request for a Temporary Restraining Order on December 7, 2017 in the Geraci 
Lawsuit, specifically making a factual finding that (i) Cotton is more-likely-than-not going to lose on his cause of action for 
breach of contract and (ii) that there is no risk of irreparable harm to Cotton {the "TRO Motion"); 

WHEREAS, Cotton decided to terminate his agreement with FTB for their failure to prevail on the TRO Motfon (Exhibit 
F; email from Cotton terminating FTB representation); 

WHEREAS, the Court denied Cotton's pro se request that the Court reconsider its denial of the TRO Motion on 
December 12, 2017 at a hearing at which Cotton was representing himself prose and, after the hearing, Cotton was admitted 
to Scripps Mercy Hospital for chest pains and was diagnosed as having suffered a Transient lschemic Attack ("TIA''); 
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WHEIREAS, o:n December 1S, 2017, the parties herein reached a tentative oral agreement as to the terms described 
he.rein; 

WHEREAS, ,cotton and Hurtado !have exhausted their professional and personal financial resources in financing the 
1Rlgati1o:m amd !keeping Cotton's ,operations ,ongoing;

WHEREAS, Cotton ,owes a $2'5,000 judgm.ent to the City of .San Diego on or before January 2, 2018, pursuant to a 

.Stripulation if.or an Entiry o.f Forfeiture Judgment arising from an agreement facilitated by his former FTB counsel; 

W!HIEREAS, 1if Cotton does not pay the $25,000 judgment, he voids his agreement with the City of San Diego and shall

fo:rfeit the Property, which is the underlying c,ollateral and security for a material portion of the agreements referenced 
hereim; and 

WHEIRIE:AS, Martin has agreed to loan the $25,1000 necessary to prevent the loss of the Property and incur certain 
otiher financial obl1gatlons on behalf rof Hurtado (the "'Marfin Funding Agreement"); subject to the creation of a legal; binding 

agreement that spec1ficaliy drestri'bes the 1re:tationships and legal agreements of all the parties that have a lien against the

Pr•operty and which Sl!lborrdlinates all those agreements to his lien ,on the Property (this Financing Agreement). 

NOW1 iflHEREFORE; In co'nslde1ratlon o'f the mutual promises and covenants set forth below, the parties hereby agree

,as follows: 

AGREEME!Nl 

S·ecur,ed Litigation Financing Agreement 
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At>11l>iilONAl PROVISIONS 

6. AU amounts due and/or that Will oome to be due putsuant to this Financing Agreement (and the agreements incorporated
herein}, shall rbe s•ubjed and subordinate to all amounts and/or rights of Mt. Martin as stated in this Flnancing Agreement,
The parties promise to ta�e any and all actions, including execution of additional legal documents, required to
subt>rdlnate'therir tights and/or amounts due them under this Financing Agreement, or in any way related to the Property,
to 'se�l!Jre :ant! prioriti?e Mr, Mattir:i•.s u,en 1cm the Property.

7. Th'e Reoitals set fo1rth ,above, including the Exhibits referenced therein, are, by this reference, fully incorporated into and
deemed a part of thls Finandr\g Agreement.

8. Unless revised by terms specificalily stated herein, all other terms of the respeethte agreements by the parties hereto,
shall not� mod\f.ied a111d/or amended in ,any manner by this Flnancing Agreement.

9. Any inval.id, ille:gal or unenforceable provision of this Financing Agreement shall be severable, and after any such
severance, all ,other provisions of this Agreement shall remain in full force and effect.

· 10, !Notwithstarndong any other provision or language herein, md Mr. Martin shall have until December 26, 2017, 
to VO'ID their consent and ,agre<em·ent to this Financing Agreement (For the avoidance of doubt, such time is being given 
for each of and Mrr. Martt:i:n to review and consult with independent legal counsel,) 

11. 'Tlhe parties agree thal learning of the terms of the various agreements by and among the other parties hereto, as a result
oft

l

he distlosur,e ofithese ,agreements pursuant to this Financing Agreement, shall not be the basis of any renegot1ations
·for any agreement previously reac'hedl. E:ach party hereby individually agrees and acknowledges that, insofar as it is a
party to any previous agreement reached, oral or otherwise, any such agreement was negotiated at arms-length and the

Secured litigation .Financing Agreement 

8 0012 

Case 3:20-cv-00656-TWR-DEB   Document 2-9   Filed 04/03/20   PageID.627   Page 13 of 82



unusual circumstances giving rise to these circumstances and this Financing Agreement is not the result of any party to 
this Financing Agreement. 

12. This Agreement may not be amended or modified, except by a written agreement signed by all parties hereto.

13. This Financing Agreement alone fully and completely expresses the agreement of the parties relating to the Property,

the pending CUP applicatton and all matters referenced herein. There are no other courses of deallng, understanding,

agreements, representations or warranties, written or oral.

[Remainder of this page left intentionally blank.] 
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IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the day and year first written 

abo,e� 

fu� � Name'{ Cotton 

A 
I 

�; _________ _

Name: Richard Martin 
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MARCH l 5, 2017 

This .Memorandum of Understanding (MOU) is entered into by Richard Marrin (Principal) and 

Joe Hurtado (Agent). 

This .MOU is entered into by the patties to memorialize their understanding of a contemplated 

project; specifically, the purchase of 6176 Federal Blvd., San Diego, CA 92114 (Subject 

Property) as an investment opportunity for Principal. This MOU confirms, subject to the below, 

the terms �nd conditiO'OS upon which Agent shall facilitate the sale of the Subject Property to 

Principal. 

Principal and Agent hereby agree that: 

1. Subject Property. Agent has represented to Principal that he believes the Subject Property

will beoorne available for purchase and that he has a sense of the terms upon which the

owner will sell the Subject Property, at which, it is believed, a permit from the City of San

Diego can issue that will allow the establishment of a dispensary.

2. Subject Pro:percy Sale Terms. Agent shall negotiate terms with the owner of the Subject

Property and Principal hereby agrees to pay the following consideration for the Subject

Ptopetty: $2.,500,000; � 49% ownership stake in the contemplated dispensary; artd, on a

monthly basis, once the contemplated dispensary is pennitted and open to the public

(Opening), the greater of (i) 49% of the contemplated dispensary's net profits or (ii) $20,000;

provided th1\t, Principal shall have, at his sole discretion, (i) a right-of-first-refusal and (
i
i)

the ri�h.t to buy-back the 49% ownership stake at any time after 2 years from the date of the

Opening for a sum of - after caking int:o a•ccount all transaction costs, taxes and fees to the

ow.oer(s) of the 49% (for which Principal shall be liable for) - $2,500,000 plYS Sx the net

profits of the aver.age of the preceding 6 months.

3. Agent's Consideration. To the extent that Agent is able to negotiate the consideration for

the Subject Ptoperity to be below $2,500,000, a 49% ownership stake in the contemplated

dispensary and/ or the tnonthly $20)000 minimum guaranteed payment, any such delta shall

be Agent's consideration for facilitating the sale of the Subject Property (Delta). Principal

promises to .keep a't1y such Delta strictly confidential and shall not disclose the Delta

Mm,om,,dt11t1 of U11dmto11di,,g 12 0016 
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to the owner of the Subject Property or any third-parties under any circumstances, 

unless first agreed to in writing by Agent. 

4. Loan Approval. Principal shall provide within 30 days from the date hereof proof of funds

and/ or loan approval documentation reflecting his ability to tender the purchase price

consideration of $2,500,000 for the Subject Property. If Principal fails to provide said

documentation, this MOU shall be terminated and Agent may immediately facilitate the sale

of the Subject Property to a third-party.

5. Impossibility of Operating a Dispensa.cy. It is the intent of the parties that the Subject

Property be used as a dispensary. If, for whatever reason (including by operation of law,

federal anti-cannabis enforcement efforts or otherwise), the Subject Property is not able to

be operated as a dispensary, then all payments called for he.rein shall be deemed null and

void. Principal shall have no further liability pursuant to this MOU or any agreements

promulgated hereunder and may sell the Subject Property. This provision shall materially be

copied into the governing and operating documents for the contemplated dispensary and

shall be given the intent and effect that is reflected herein.

6. Sevetabilitv. If any term of this MOU is to any extent invalidj illegal, or incapable of being

enforced, such term shall be excluded to the extent of such invalidity, illegality, or

unenforceability; all other retros hereof shall remain in full force and effect. Forthet, in soch

an event, the parties agree to have this MOU constroed, to the greatest extent permissible,

in such a manner that this MOU will be interpreted to reflect the original intent of the parties

expressed herein as if no portion of this MOU had been held to be invalid, illegal or

unenforceable.

7. Assuming the Subject Property is acquired, more detailed and comprehensive legal

agreements shall be required. The parties agree to negotiate in good faith in regards to any

and all such agreements, including those that that will be required to effectuate the intent of

this MOU, the sale of the Subject Property and the operations of the contemplated

dispensary. AU such legal documents shall include and be done (i) in a standard format with

reasonable and common provisions and (ii) at market rates.

Mrmorand11m ofU,,dm11111ding 13 0017 
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IN WITNESS WHEREOF, the parties hereto have caused this MOU to be effective as of 

the day, month and year first written above. 

By: 
Name: ard Martin 

MtmorandNm of Undmtonding 14 0018 
1 

Case 3:20-cv-00656-TWR-DEB   Document 2-9   Filed 04/03/20   PageID.633   Page 19 of 82



EXHIBIT B 

15 0019 

Case 3:20-cv-00656-TWR-DEB   Document 2-9   Filed 04/03/20   PageID.634   Page 20 of 82



,·
� C :\ l I f· 0 R � i .\ 
. - - . 

• 
:, � S O C. 1 :\ T 1 0 , 

� OF R.E'\JToRs· 

Date Pre1>.1ttld: Olt2'1/2"f7 
1. Ot-1E�: 

- --· 
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-
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8. CONFIRMATION· ":"he 'ollov,V'!IJ tl��•"-, ft:lii\lC'lsh<;>$ .,n: 11,1.:P.::r/ c:;nf,•rnc.; fo· t• o �runuctt-;, 
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:o 1m1 a;9r,: s.1.t.1r1rur.g thu a�er ior 10 __ ______ _ ____ :. ma�c pa1Jblr: :.> 
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AOCENOUM 

lG.A.R. Fornl /IJ>M, Jt.,v,s"d 12!1 $, No. 1 _:_. ______ _

Th(: fQ�!o:-r�n; !crms � c�'(j �r� u·c hC!'t!il)' i,<!(:l;·.:•4�4:J ill d..,d f'!"\�de a pa,� ..:f ••� :-- 1'u:ehllse Ac::.r�rt Rt►'�t:·,11,;,: ... en&r, 
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o.,t":J M:irch '1 M17 
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Th,� M11moran�um of Ur.dMsr�ndirtfl r•MOU"J a Jully irn:.�arcr,_:nto ttus purt:l'llt<f-1' �grtJ-Cmont. 
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- -- --------------

--- ----------------
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?�?✓..S � ------

'Jolin M•rtJn II 

Atll'M REVlSEO 12.1 IS 1{PACE 1 Of 1 I 

--- - --------
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ADDENDUM 

No,L __ _ 

iT'ht- fo!),J,;,,,n» 1.1:·ir� ...-,d cc,d,tlc-,., are ��n.-:>y :r.c:;,-.,or.i:eo '" ar.: m.,�� a �.-111 �� "!'O. ,i p_.,c_!'\.asti Aqr.,�r.-,(u,. r- Flc!°>�H:reil i.o:a!-r
or •.-t�lh-'t-;,.t!,cr,U) R,.;'f\l-al Ag•r:o:•rft!nt. � I ��!·er C1$C!O�:..n: �:.at�rr.&r\! t��.>le. /1/l <1"1i:'1:!mer: :� :,..� TOI: '1k1Y IP"'11 t":t Bll\•!: /), ri..,-,: 
t� ,esond1 ' Oth,.-.r ______ ·--------- ____ 
d,;,_t,:-,; - --��h Z!; Z"17 ---- "" ,,,oc:,;,,,., kl'.Cwn .u 

-

'116 M'dcr.af�� 
-- - - . 

mwt'>lcl'I ______ _ 
,i'r<! 

_____ s.,,o.,_g.4 0:,,,..,40, ____ _____ _ 
_ R�nJLJ_om:,M#lrti'!}I _B rt,!e•rfld :;;- 11s t"'3uy.:1.'Tc-icl:'.!"• 

_ __ _Qi!�Cot{on _________ Co rrdorr1.� IU .I', ,·$._ro,r'I.J 'tJiot>r�•J 

�J.11u1i M.m1:1,andum ofV11d�liJn,dinq,and Ag;;;Cl't14'!Jl.f9MOUA'J amtt_'!_f#.S th�9�m�ntrwach«J by_Buyer �nd S�lle,-;; 
!J!:a:t<ch .113 7017. _________ _ ____ _ 
2} N.otwithst:andinq.i1ny l•nS1lJ.!P ,n ,Uri• purchaso �sre.cmentito the contrary, rho p_,o.,1sjom, >!•U11n this MOUA sMII be ivcn 
•ff•a :ar,itl .stj�"-d• an}'._g:,n1l1c�ng or ,1mblg,uous Jona�ge wlthfn rt,I$ 11rcht1S'<l og�t:ment. __ _ _____ _ 
3J s.1Jcrt.iw:eby hnslcnr .ant!_�e.fls to�,, Wttl: a!,! the u:socJ.>tcd_![a!)Js Jnd lr,1bllfrifls,._his_o�nershi1J, right$ ,md 11111:rests 
j�;,_ertf :arn:J 1be ,ass0,1;,J,1to-d CUl!_opptig!lon tutding �e_thc C,ty cf San _Diogo for SS� 0()(),
I} S,uyor !Sh.,11 Smmcdu,My provide ullnr 1wit� .s56.� Non-refund.ac!._1; cJ:eposfr.. � 
Sp'� dosi'?Q OL!_h_rs s.,tt>, lnc.tudinrz f�.Q p,u,mqnt of tM t,:,Janco Of th�.J>J.Jrch3Sf1 prr<:'1J.!!!l .a;J lfkt f!!lVif�J!2S!l_t5 S1-ICdJI.'1,!_Wt, 
sl;;i.11 b& 1:ompl_�l•d UP-�11 rJ]e f.-vcrab.te rc,solvtlor, 9f !the t 11,ry {;H;l<,i 1.Jwsuit il!U!f>St S�llcr tor th� prop()� 
\51 ln ;;,.d,Jidon, ,'6h_a�d • CUP a__p_E.Uc..toon b. at,;:rovetd at th111 P':El!!!!JY, B"Y"" $_� St:JJer:, onfH/me �mont of $_1,SOO,OvC!:._ 
§•N,e,,'s pr�i,rro:u'5 !fl.rHm•nt ''°' an '!9Ulll( �.t�• ,n ttn, IWsfness is v�_•nd Seller ha� no tmete.stJn :II• pro��_ 
CiUF>. 
7JCONFJDENT14ll]Y CLAUSE. SEUER WTLL NOT DISCt.QS�BVYER"S IDENTTTY ,OR THIS Af;RE �ENT IN ANY FORM,
D�REC1l.V�mDIRE911..'G UNTIL HE HAS_RESOl.VED THE LEGAL ACTION WITl{_GERACI. FOR THE AVOIDANCE OF 
,l)Ot§BT., THIS ft�S tJ!ET SEU.ER Wli,LNOT INVOLVE_OR IIENT�ON BVYER IN ANY FORM TO ANY Tl1IRO·PAfi_T1ES, l�
AHV Ll'TIGIA.TION 1!1!9,C'EE_Q!,HG§ OR IN ANY MA ,'r.J'ERS REGA�_(JtNG_�U.EGA TIQNS QF CR!�Al. O�_IJNLAVIFVL fl,C TIQ!!L 
SHOIJI.C 'SEU.EJl IIR��CH "l'.MIS PRO\n,SJt)H� SELU�R -'11!'.Rl!li'I �NP��$SL V MSRl!ES ro PAY TO BUYE� $100,DDO FOR 
BR9,AC,H QE [HI$ P(t,t)VJSlON_i_. 

------------ --------- ----

: ·1 --.s��:ett C:«h- � �l:.:":-· ;I'" -=I 1F;'f;._T¢�� t,.._.- '·""'""" �·� �1 ;�;t,:� - .� • .,. ·7 1J s r,......,., fr..-:",� .,,.f •:,,.rt "f"r,.,: ... .-: :\•·�·-.. : ..... r. .... �. � '111.1 T•.;17'.�hnn f'l1 

:,,i. 1 •Jr• ... <<f v,1 ,�'""°" \'"'.,K' ::, ;>!'�o, r..-,::- ne or •?Jc� .. r-�.., .... ,., ..... � ta:, -r..-w "'�.-.v-.:� ao,� 
. _ • • t' _ ... 

r,-,is t-� ••S l .... lt.. •+•,. "" ,.;u�o �• t-t. t;-"'"' 'J-V- • .:.::�e.c•:.t.::,,,. Ot- Q�\�� tt:.: - "- � \,,,:...,-, ... ��:.!• • ••'"' t� •,•f"\_,� ,..# • �\.. ·-.. � '-4.C, . ., 
C.t ;\GC,�• l.r- Al,01 �"'-0"�·� � N.'t �.>i,C,,J-.r- Jf.(A.�Gll:'N t. �� .. Fr-r, ... � !!��lolf'i= ".: r► •f "fl:S,t.j,', c;-.,.· .. \:..,•ti:C. ,:-:: -\C.l�l- �-... '-ti-A . .. �, ..... 

y;;�.�TI-Jr•; .,r "C" .. :t�,�= L�1�AJ. C-, --..x ; .. :,.,�c._ C:� .... 1 AN t..rrA.-C�·ATt ?QOr't!;S� • • ... r • �.. ,, • .... .,. .. � ... • ·- , 
•�1.1-• .,� .i,,,-_�• .r� •'�•",. •pJtlt'\�';a ;::t'C.!eU,.or�, -..�� ... .l .. ,a,;.-.."-�"'-'' t'•r..,_.-.... .._..,. .,,. .. .,.. r-.t:.• ._.,._..� ....... '-� ... �, �: ... ::>f?;_-.� �. :, . ._, • ,. � • -��··, 
"-- __. ... .JI a J::A,L"T�r ��t:P.11 .... �.t•; ,_,..., c�•� ··l""---t�"'tf'I·� '"'\a'"W '"9'1 ,-:,f\ -..... e..e ... �.� :·; !,·, •c-:-e·:. c'•·o ... ·�� •..,.,,_ .. "' ,-i. ,.'ff ra:.�•'.J�.;, . 
..-, ��:,-...c.r,. fb<1tl CWe:. r,,t El�• 

ADM �EVlSED 1:lMS fPA'G£ 1 Ot! 1) 

------·- -----

"··- .... __ t\ .... ----

AOOENOUM {AO¥ PAGE� OF _'.I} ______________ _ 
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-�AMEIUfiRSr
FINANCIAL, INC. 

Pre-Approval Letter 

Friday, April 14, 2017 

TO: Whom it may concern 
RE: Richard John (R.J.) Martin II 

We are pleased to info1m you that the above referenced loan application has been pre-approved with the following te1ms 
and conditions: 

Purchase Price: $2,500,000 
Loan Program: Jumbo 30 YEAR FIX 
Loan amount: $2,000,000 

The following conditions must be satisfied for final loan approval: 
1) Appraiser's certification of value along with a final inspection.
2) Acceptable Preliminary Title.
3) Following standard investor requirements: Evidence of Hazard Insurance, Flood Certification
4) Copy of Fully Executed Purchase Contract and Escrow Instructions 

This approval is based on review of the borrower's credit rep011 in conjunction with documentation provided by the 
bo1rnwer regarding employment, income, assets as applicable to the above loan. These items are sufficient to obtain final 
loan approval provided there are no changes in the bonower's financial situation as required by the loan program. 

Please keep in mind the following: 
• Upgrades and modifications that increase the purchase price beyond what is indicated above may invalidate this

approval and result in disqualification or re-qualification on an alternative loan program offering.
• This approval does not include any contingencies unless specifically noted above. If the loan approval is

contingent on sale of another prope1ty but that sale does not occur p1ior to closing on this prope1ty, re
qualification on an alternative loan program may be required to complete the purchase.

• At times market conditions require that loan program guidelines and parameters change, which may affect this
approval unless your loan has been locked and will close within that lock period. If this occurs, we will review
the bonower's file and notify you of any changes that apply.

Sincerely, 

Alexis Roper 
Sr. Mortgage Loan Officer 
619-436-8873

aroper@amerifirst.us 
NMLS #583371 

AmeriFit·st Financial, Inc., 1550 E. McKellips Road, Suite 117, Mesa, AZ 85203 (NMLS # 145368). 1-877-276-1974. Copyright 2014. 
All Rights Reserved. This is not an offer to enter into an agreement. Not all customers will qualify. Infonuation, rates, and programs are 
subject to change w-ithout prior notice. All products are subject to credit and property approval. Not all products are available in all states 
or for all loan amounts. Other restrictions and limitations apply. License Info,mation: CA: Licensed by The Department of Business 
Oversight under the Califomia Residential Mortgage Lending �ft 0025 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT CIVIL C·ODE § 1189 
�N�$e�������d'.e<i'� 

A notary public or other officer completing this certificate verifies only the ldentlty of the individual who signed the 
do cument to which this certificate is attached, and not the truthfulness. accuracy, or validity of lhat document. 

State of California ) 
County otS�iv /J 'e

;:5 
c) ) 

On fl7 tl3 2QJ 2 before me. i?Je.u.- boNi..Aki, fUok
-;t. 

/JUz 
Date . , H re Insert Name and Title of the Offloer 

personally appeared ....,.,,"'-"':....,,,._---'-..L...!!.<.1c...:.✓__,_k..:.::.....:::lc::....::..._+----'s:�:..:::..<..L....>�-_....,_=-.iz._· -'--'' ;_}.; ________ _ 

who proved to me on the basis of satisfactory evidence to be the per
�

on , whose name(s) is/iE(re) 
subscribe the within instrument and acknowledged t me that he/sh .. hey xecuted the samEhrr" 
his/her/.�•thorized capacity(ies), and that by hiS/he�signatu�e(s) on I strument the person(s),
or the �pon behalf of which the person(s) Pcted, executed the mstrument. 

I certify under PENAL TY OF PERJURY under the laws 
of the State of California that the foregoing paragraph 
i� true .ind bortect. 

Place Notary Sea/ Above 
---------------OPTIONAL _________________ ___. 

Though this section is optional, completing this information can deter alteration of the document or

fraudulent reattachment of this form to an unintende'd document. 
Description of Attached Dop}'rty!nt fJ ;, '\ I) . l,).v.>1 -5"o;<.ft(.,,.o.,1 4.._,,.�
Title or Type of Document: f!A,Je,.,,. Kr.,.} :SJ.el<. ,(.)�� wk�ocument Date: 0ft 
Number of Pages: _t= 

1Signer(s) Other Than Named Above: -';-1'---"-l_,_.__ ________ _ 
Capacity(ies) Claimed by Signer(s) 
Signer's Name: ___________ _ 
D Corporate Officer - Title(s): ______ _ 
D Partner - D Limited □ General 
D Individual D Attorney in Fact 
D Trustee D Guardian or Conservator 
D Other; _____________ _ 
Signer Is Representing; _________ _ 

Signer's Name: ____________ _ 
□ Corporate Officer - Tltle(s): ______ _
D Partner - D limited D General
D Individual □ Attorney in Fact
D Trustee □ Guardian or Conservator
□ Other: _____________ _
Signer Is Representing: ________ _

����� '"' ' ·~ , - ' . ' , ,-;.� 

©2014 National Notary Association· www.NationalNotary.org • i-800-US NOTARY (1-800-876-6827) Item #5907 
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MASTER REAL EST ATE PURCHASE AND PROFESSIONAL SERVICES AGREEMENT 

This Master Real Estate Purchase and Professional Services Agreement (the "Agreement") is made 
and entered into as of May 3, 2017 by and between Darryl Cotton ("Principal") and Joe Hurtado ("Agent"). 

RECITALS 

WHEREAS, Principal is the owner of Dalbercia Inc. and Fleet Systems (respectively, engaged in 
commercial electrical work and lighting manufacturing) and the founder and manager of 151 Farms (a 
nonprofit organization that promotes sustainable, ecological-friendly urban farms); 

[REMAINDER OF 

SECURED LITIGATION 

FINANCING AGREEMENT 

REDACTED] 

0028
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From: 
Sent: 
To: 
Subject: 

Joe Hurtado  
Tuesday, October 3, 2017 7:31 PM 
corina.young@live.com 
Federal Blvd. - Potential Partnership 

Hello Corina,  
  
This is Joe, we met last night at the Federal Blvd. property. Again, as I stated last night, it was great meeting you - 
particularly when compared to two of the groups I met today who have nowhere near your level of professionalism. This 
industry is certainly interesting in regards to the gamut of personalities one meets.  
  
Per our discussion, I am going to send you a copy of the CUP application and a memo from our attorneys analyzing the 
outstanding issue that needs to be worked through. However, the memo is 4 months old and several issues have been 
addressed. They are updating the memo and will forward in 2-3 days. As soon as I receive it, I will forward.  
  
Best, Joe  
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From: Joe Hurtado >
Sent: Thursday, May 17, 2018 1:03 PM
To: Corina Young
Subject: Investment Proposal
Attachments: Investment Proposal - Copy (1).pdf

Corina,  
 
Please find attached the investment proposal for the Note on the Property on which the CUP is being processed.  
 
Best, Joe 
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Project Federal Blvd.
Investment Proposal

May-2018
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Project Federal Blvd.
Executive Summary
Highlights

Location: San Diego, California Year Founded: N/A Loan Amount: 325,000$              
Investment Type: Secured Loan Website: N/A Estimated Return: 410,000$              
Ownership: Private FTE: N/A Estimated ROI: 26.15%
Investment Overview








Strategic Considerations














Proposal


ROI Summary on $325,000

Results of Litigation Inconsequential to Investment.  There are only four possible scenarios and under all of them the Note is fully 
secured as it is first-in-line and the only lien against the Property.

CUP Application Approved. If the CUP is approved as expected and Investor A prevails against Seller, Investor A is seeking specific 
performance admitting that he is required to pay $790,000 to Seller. If Seller prevails in the litigation, then Seller will receive 
$2,000,000 from Investor B.
CUP Application Denied. If the CUP Application is denied, Investor B is still obligated to purchase the Property for $500,000.

Example. Although incredibly unlikely, it is not inconceivable that the losing party appeals the final judgment from the jury trial in mid-
August and on appeal the Court of Appeals decides there was a procedural or substantive issue that was not properly handled and 
which requires a new jury trial. This, in turn, could lead to another appeal. Again, this is incredibly unlikely, but Seller would prefer to 
plan for the worst-case-scenario then be obligated to perform on the Note while the litigation is not finalized.

Structure.  The Note can be purchased or a new Note can be issued that can be subordinated to the existing Note. The Note to be 
purchased for $325,000 and due upon final resolution of the litigation for a return of $410,000 if the litigation is concluded within 18 
months. If the litigation for some reason continues past 18 months, interest to accrue on $410,000 at 6% annum and due upon final 
resolution of the litigation.

Guaranteed Return.  The Note is not a subject of the litigation and is undisputed. It was recorded in September of 2013. Attached hereto 
as: Exhibit A is the recorded Deed of Trust; Exhibit B is the Note; and Exhibit C is a Property Report.

The Note contemplates that Seller would pay his father monthly payments, but no payments were made. Thus, the full balance of 
approximately $410,000 is outstanding.

Timing on Return on Investment.  As noted, this matter has been litigated since March of 2017 and trial is scheduled for mid-August of 
2018. It is not possible to predict at this point in time whether the losing party to the litigation would appeal the decision or how long the 
Court of Appeals would take to decide on, if any, such appeal. However, it can reasonably be expected that this matter would be fully 
concluded within 12 months. Seller provides a range of up to 18 months on timing for the return on investment in an overabundance of 
caution because he does not want to be in a position where the Note is due but the litigation is not concluded.

May 3, 2018

Description.  Purchase of Note secured by Deed of Trust on real property in the amount 
of $410,000 for $325,000 with payback estimated to be in 6 to 18 months.
Summary. The property located at 6176 Federal Boulevard, San Diego, California 92114 
(the "Property") is secured by a Deed of Trust recorded in September of 2013 on a Note 
on which the outstanding balance is approximately $410,0000. The owner of the Property 
is Darryl Cotton ("Seller"). The owner of the Note is Dale Cotton, Seller's father. In 
November of 2016 Seller reached an oral agreement with Investor A for the sale of the 
Property subject to a condition precedent; that the City of San Diego approve an 
application for a Conditional Use Permit ("CUP") for the operation of a Marijuana Outlet at 
the Property (the "November Oral Agreement"). Investor A promised to have his attorney 
quickly provide a final written agreement that fully reflected the November Oral 
Agreement. Investor A failed to provide the final written agreement and Seller terminated 
the November Oral Agreement with Investor A in March of 2017. Seller then entered into 
a written purchase agreement with Investor B that provides for Seller selling his Property

The Condition Precedent: The CUP. The City of San Diego has been processing the application for a CUP at the Property since 
October of 2016. The only technical issue that potentially would have prevented the issuance of the CUP has been resolved. There are 
essentially only two steps left for approval of the CUP application, soils testing and public hearings.
Use of Funds. Because all parties expect the City of San Diego to approve the CUP application, the litigation over the rightful ownership 
of the Property has been heavily litigated and has cost more and taken longer than originally anticipated. Seller's father, the Note holder, 
is aware of the facts of the case and believes that Seller will prevail at trial. Thus, he is willing to sell or subordinate his Note of $410,000 
for $325,000 in order to finance the litigation through trial.

to Investor B unconditionally for $500,000 with an additional consideration payment of $1,500,000 if the CUP application is approved. 
Thereafter, Investor A filed a lawsuit against Seller alleging breach of contract and seeking specific performance (i.e., that Seller be 
forced to sell the Property to him for $800,000 with a balance due of $790,000 after having provided a down payment of $10,000).

Months 6 12 18
Investment Gain 85,000$        85,000$        85,000$        

ROI 26.15% 26.15% 26.15%
Annualized ROI 59.15% 26.15% 16.75%

LOCATION
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Tuesday, April 17, 2018

Powered by

LOCATION

Property Address 6176 Federal Blvd
San Diego, CA 92114-1401

Subdivision Encanto Heights  

Carrier Route C001  

County San Diego County, CA  

Map Code 1290D1  

GENERAL PARCEL INFORMATION

APN/Tax ID 543-020-02-00  

Alt. APN  

City San Diego  

Tax Area 08001  

2010 Census Trct/Blk 30.03/1  

Assessor Roll Year 2017  

PROPERTY SUMMARY

Property Type Commercial  

Land Use Retail Stores  

Improvement Type Retail Stores  

Square Feet 918

# of Buildings 1  

CURRENT OWNER

Name Cotton Darryl  

Mailing Address 6184 Federal Blvd
San Diego, CA 92114-1401

 

Owner Occupied No  

Owner Right Vesting  

SALES HISTORY THROUGH 04/09/2018

Settlement
Date

Date
Recorded

Amount Buyer/Owners Seller Instrument No. Parcels Book/Page
Or
Document#

2/3/1998 2/27/1998 $141,000 Cotton Darryl Josephson Family Trust
09-19-94 & Josephson
Marvi

Grant Deed 1998-0102763

9/19/1994 10/10/1994 Josephson Marvin H & Josephson
Marilyn J

Josephson Marvin H &
Josephson Marilyn J

Intrafamily Transfer
& Dissolution

1994-0595092

TAX ASSESSMENT

Tax Assessment 2017   Change (%)  2016   Change (%)  2015  

Assessed Land $133,274.00  $2,613.00 (2.0%)  $130,661.00  $1,962.00 (1.5%)  $128,699.00  

Assessed Improvements $60,698.00  $1,190.00 (2.0%)  $59,508.00  $893.00 (1.5%)  $58,615.00  

COPYRIGHT © 2018 COURTHOUSE RETRIEVAL SYSTEM. ALL RIGHTS RESERVED.
Information Deemed Reliable But Not Guaranteed.
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Total Assessment $193,972.00  $3,803.00 (2.0%)  $190,169.00  $2,855.00 (1.5%)  $187,314.00

Exempt Reason

% Improved 31%

TAXES

Tax Year City Taxes County Taxes Total Taxes

2017 $2,296.86

2016 $2,260.18

2015 $2,227.16

2014 $2,192.60

2013 $2,189.70

MORTGAGE HISTORY

Date Recorded Loan Amount  Borrower Lender Book/Page or Document#

09/12/2013 $330,000 Cotton Darryl Dale L Cotton 2013-0563101

11/28/2007 $100,000 Cotton Darryl
Dalbercia Inc

San Diego National Bank 2007-0742898

11/08/2007 $250,000 Cotton Darryl San Diego National Bank 2007-0709933

10/24/2005 $144,684 Cotton Darryl Pacific Bell Directory 2005-0919320

01/06/2004 $85,000 Cotton Darryl San Diego Electrical Pension T 2004-0009120

FORECLOSURE HISTORY

No foreclosures were found for this parcel.

PROPERTY CHARACTERISTICS: BUILDING

Building # 1

Type Retail Stores Condition Units

Effective Year Built 1951 Stories

BRs Baths  F   H Rooms

Total Sq. Ft. 918

Building Square Feet (Living Space) Building Square Feet (Other)

- CONSTRUCTION

Quality Roof Framing

Shape Roof Cover Deck

Partitions Cabinet Millwork

Common Wall Floor Finish

Foundation Interior Finish

Floor System Air Conditioning

Exterior Wall Heat Type

Structural Framing Bathroom Tile

Fireplace Plumbing Fixtures

- OTHER

Occupancy Building Data Source

PROPERTY CHARACTERISTICS: EXTRA FEATURES

No extra features were found for this parcel.

PROPERTY CHARACTERISTICS: LOT

Land Use Retail Stores Lot Dimensions

COPYRIGHT © 2018 COURTHOUSE RETRIEVAL SYSTEM. ALL RIGHTS RESERVED.
Information Deemed Reliable But Not Guaranteed.
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Block/Lot 25/20 Lot Square Feet 6,049

Latitude/Longitude 32.728960°/-117.064387° Acreage 0.14

PROPERTY CHARACTERISTICS: UTILITIES/AREA

Gas Source Road Type

Electric Source Topography

Water Source District Trend

Sewer Source School District

Zoning Code Commercial School District 2 Del Mar Union

Owner Type

LEGAL DESCRIPTION

Subdivision Encanto Heights Plat Book/Page

Block/Lot 25/20 Tax Area 08001

Tract Number 001100

Description 001100 Blk 25 Lot 20 Per Map 2121 In

FLOOD ZONE INFORMATION

Zone Code Flood Risk BFE Description FIRM Panel ID
FIRM Panel Eff.
Date

0.2 PCT Moderate An area inundated by 500-year flooding; an area inundated
by 100-year flooding with average depths of less than 1 foot
or with drainage areas less than 1 square mile; or an area
protected by levees from 100- year flooding.

060295-06073C1902G 05/16/2012

LISTING ARCHIVE

MLS # Status

Status
Change
Date List Date List Price Closing Date

Closing
Price

Listing
Agent

Listing
Broker

Selling
Agent

Selling
Broker

130001729 Expired 12/31/2013 12/19/2012 $425,000 Erik Wiese Wiese &
Associates

72034987 Expired 12/31/2007 04/26/2007 $699,000 Erik Wiese Wiese &
Associates

9800050 Sold 02/27/1998 01/14/1998 $175,000 02/27/1998 $141,000 Donavan
Truesdale

Century 21
Award - Sd

Donavan
Truesdale

Century 21
Award - Sd

9700642 Expired 01/04/1998 06/03/1997 $200,000 Donavan
Truesdale

Century 21
Klowden
Forness

COPYRIGHT © 2018 COURTHOUSE RETRIEVAL SYSTEM. ALL RIGHTS RESERVED.
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3/5/2019 Gmail - Geraci v. Cotton matter

https://mail.google.com/mail/u/0?ik=517f283ee4&view=pt&search=all&permmsgid=msg-f%3A1602356723541193649&simpl=msg-f%3A16023567235… 1/2

Jake Austin <jacobaustinesq@gmail.com>

Geraci v. Cotton matter 

Michael Weinstein <MWeinstein@ferrisbritton.com> Mon, Jun 4, 2018 at 8:34 AM
To: Jake Austin <jpa@jacobaustinesq.com>
Cc: Scott Toothacre <SToothacre@ferrisbritton.com>

Dear Mr. Aus�n,
 
Please accept my confirma�on tha t you have fulfilled your meet and confer obliga�on with r espect to your client’s stated
inten�on t o file a second mo�on f or judgment on the pleadings.
 
You have also stated your client’s inten�on t o file a mo�on seeking  lea ve of court to amend Mr. Co� on's Cross-Complaint to
add, inter alia, a cause of ac�on f or conspiracy and addi�onal de fendants.
 
My client will oppose both mo�ons.  My posi�on is tha t your en�r e analysis is flawed.  I will address whatever arguments
you make in detail in my opposi�on brie fs a. er you file the respec�v e mo�ons.  F or now, I will address just a few points.
 
You con�nue t o insist that Mr. Geraci brought forth a meritless lawsuit and that Mr. Geraci’s declara�on filed in opposi�on
to Mr. Co� on's mo�on t o expunge the lis pendens strengthens that posi�on.  W e disagree.  Mr. Geraci’s declara�on
supports the claim regarding the wri� en agreement that was reached on November 2, 2016.  Those issues will be decided
at trial.
 
You state that the parol evidence rule (PER) allows the admission of his wri� en confirma�on and lik ewise bars as a ma� er of
law his allega�on tha t he called Mr. Co� on the next day and they orally agreed that Mr. Co� on was not en�tled t o a 10%
equity posi�on.  Ag ain, we disagree and contend that you are misapplying the parol evidence rule. First, our view is that the
statute of frauds bars the la�er email because it is parol evidence that is being offered to explicitly contradict  the terms of
the wri� en agreement entered into on November 2.  Second, Mr. Geraci does not contend that his call to Mr. Co� on on
November 3, 2016, resulted in an oral agreement between them that Mr. Co� on was not en�tled t o a 10% equity posi�on. 
Rather, Mr. Geraci’s posi�on is tha t there was never an oral agreement between them that Mr. Co� on would receive a 10%
equity posi�on.  E ven assuming for the sake of argument that the November 2 email is not barred by the parol evidence
rule and admissible, the telephone call the next day is parol evidence that Mr. Geraci never agreed to a 10% equity posi�on
and, therefore, it is consistent with the November 2 wri� en agreement and not barred by the statute of frauds.
 
A mo�on f or judgment on the pleadings is like a demurrer in that the Court looks to the four corners of the pleading in the
Complaint.  California is a no�ce pleading jurisdic�on.  Mr . Geraci’s Complaint sufficiently alleges all elements of the various
causes of ac�on alleg ed therein.  Mr. Geraci’s declara�on filed in opposi�on t o Mr. Co� on’s mo�on t o expunge the lis
pendens does nothing to alter that analysis.  In addi�on, e ven if Mr. Co� on brought a mo�on f or summary
judgment/summary adjudica�on, which he has not done, the declar a�on w ould be evidence crea�ng a ma terial factual
dispute that would defeat such a mo�on.  Y our client’s intended mo�on f or judgment on the pleadings is frivolous and will
be denied for the same reasons that it was denied the first �me it w as filed.
As for the mo�on f or leave of court to amend the Second Amended Cross-Complaint to add a cause of ac�on f or conspiracy
and addi�onal de fendants is simply a further transparent a�empt to delay the trial in this ac�on.  B y bringing in new
defendants the trial will have to be con�nued t o give them the opportunity to defend.  That would substan�ally pr ejudice
Mr. Geraci.  Quite frankly, I do not see how such delay would be in Mr. Co� on’s best interest either.  The court should not
allow that to happen.
 
I look forward to receiving service of your client’s moving papers for each mo�on.

Respectfully,

Michael R. Weinstein 
mweinstein@ferrisbritton.com 
Ferris & Britton, A Professional Corporation 
501 West Broadway, Suite 1450 
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www.ferrisbritton.com 
Tel (619) 233-3131 
Fax (619) 232-9316

Vcard

 

 

 
This message contains confidential information. Unless you are the addressee (or authorized to receive for the addressee),
you may not copy, use, or distribute this information. If you have received this message in error, please advise (619) 233-
3131 or return it promptly by mail.

 

From: jacobaustinesq@gmail.com <jacobaustinesq@gmail.com> On Behalf Of Jake Aus�n  
Sent: Friday, June 01, 2018 4:42 PM 
To: Michael Weinstein <MWeinstein@ferrisbritton.com> 

[Quoted text hidden]

[Quoted text hidden]
[Quoted text hidden]
[Quoted text hidden]

[Quoted text hidden]

 

[Quoted text hidden]
(ii) Ms. Young's statements regarding Mr. Bartell that I personally witnessed and will attest to;  
(iii) Mr. Shapiro's (a) lie to me regarding his reasoning for sitting down next to Mr. Cotton and his litigation investor, (b)

his indirect admission that he was present and heard Mr. Bartell state he was getting Mr. Cotton's CUP application denied, (c)
the fact that the competing CUP application is a client of Mr. Shapiro, and (d) the fact that he has a deep relationship with
Mrs. Austin (an adverse party to Mr. Cotton); and 

(iv) the engineering company's apparent intent to go back on an explicit representation to recommend an approval
(that appears to have been coerced); 

 
Mr. Cotton will be seeking to amend his Cross-Complaint. 
 

Please let me know if you would agree to stipulate to an amendment. Mr. Cotton will be seeking to amend his Cross-
Complaint to, inter alia, respond to the new factual allegations raised by Mr. Geraci and to add as co-defendants
the engineering company, Mr. Shapiro, Mr. Magana, and Mr. Bartell. He will also, at a minimum, be bringing forth a cause of
action for conspiracy for the reasons stated above. 

 
Also, please consider this notice for an ex-parte TRO scheduled for June 6, 2018 seeking to have the Court appoint a

receiver to manage the CUP application. I realize that Mr. Cotton has made this request before, but I believe that with the
newly discovered facts and Mr. Geraci's latest factual allegations in his declaration, Mr. Cotton will be able to meet his burden
and prove to the court that more likely than not he will prevail on the merits of his cause of action for breach of contract.  I will
forward the moving papers as soon as they are ready, but no later than 12:00 PM on June 5, 2018. 

 
Lastly, I will have an updated disclosure response to you this week. 
 

-Jacob 

 

[Quoted text hidden]
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Fwd: Geraci v. Cotton [Deposition Subpoena - Corina Young]

From: Jake Austin (jpa@jacobaustinesq.com)
To: lorianne.hatmaker@yahoo.com
Date: Sunday, June 16, 2019, 12:43 PM PDT

Law Office of Jacob Austin 
P.O. Box 231189
San Diego, CA 92193 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  This e-mail may be attorney-client 
communication, and as such, is privileged and confidential.  If the reader of this e-mail is not the intended recipient or any agent responsible for delivering it to the intended 
recipient, you are notified that you have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in error, please 
notify the sender immediately and delete this document.

---------- Forwarded message ---------
From: Jake Austin<jpa@jacobaustinesq.com>
Date: Wed, Jun 12, 2019 at 6:45 PM
Subject: Re: Geraci v. Cotton [Deposition Subpoena - Corina Young]
To: Natalie T. Nguyen <natalie@nguyenlawcorp.com>

Ms. Nguyen,

Trial on the Geraci v. Cotton case in which your client, Corina Young, is a material witness is immediately 
impending and you have yet to deliver on any of the items we had previously agreed upon.

At this point in time it is too late to rely on you to uphold your promises without a proper demand.  I need 
you to provide a declaration by end of week or I will have to file a motion for sanctions against you 
personally, and re-issue a subpoena.

Let me know by the end of the day Friday if you will provide the declaration requested or not so I can 
proceed accordingly.

Jacob

Law Office of Jacob Austin 
P.O. Box 231189
San Diego, CA 92193 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  This e-mail may be attorney-client 
communication, and as such, is privileged and confidential.  If the reader of this e-mail is not the intended recipient or any agent responsible for delivering it to the intended 
recipient, you are notified that you have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in error, please 
notify the sender immediately and delete this document.

On Tue, May 28, 2019 at 10:20 AM Jake Austin <jpa@jacobaustinesq.com> wrote:
Ms. Young's original deposition was scheduled for Jan. 18th and we agreed to your request that she 
provide a declaration instead.  It has been over 4 months and we have yet to receive anything.  Please 
provide an update.
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Jacob
Law Office of Jacob Austin 
P.O. Box 231189
San Diego, CA 92193 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  This e-mail may be attorney-client 
communication, and as such, is privileged and confidential.  If the reader of this e-mail is not the intended recipient or any agent responsible for delivering it to the 
intended recipient, you are notified that you have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in 
error, please notify the sender immediately and delete this document.

On Fri, May 3, 2019 at 12:04 PM <natalie@nguyenlawcorp.com> wrote:

Good morning Jake,

Thanks for following up. Let me check and get back to you soon.

Natalie

Natalie T. Nguyen, Esq. 

NGUYEN LAW CORPORATION

M: 2260 Avenida de la Playa | La Jolla, CA 92037

T:  858-225-9208

E:  natalie@nguyenlawcorp.com

From: Jake Austin <jpa@jacobaustinesq.com> 
Sent: Thursday, May 2, 2019 11:56 AM
To: Natalie T. Nguyen <natalie@nguyenlawcorp.com>
Subject: Re: Geraci v. Cotton [Deposition Subpoena - Corina Young]

Please give me an update, this is important to my client's case. 

Jacob

Law Office of Jacob Austin 

P.O. Box 231189
San Diego, CA 92193 USA
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Phone:      (619) 357-6850

Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  
This e-mail may be attorney-client communication, and as such, is privileged and confidential.  If the reader of this e-mail is not the 
intended recipient or any agent responsible for delivering it to the intended recipient, you are notified that you have received this e-mail 
in error and any review, distribution or copying is prohibited.  If you have received this e-mail in error, please notify the sender 
immediately and delete this document.

On Tue, Apr 16, 2019 at 6:15 PM Jake Austin <jpa@jacobaustinesq.com> wrote:

Hello Natalie, 

As you recall we have been trying to work out an affidavit or a deposition for three months now, can 
you kindly give me an update on Ms. Young?

Jacob

Law Office of Jacob Austin 

P.O. Box 231189
San Diego, CA 92193 USA

Phone:      (619) 357-6850

Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated above.  
This e-mail may be attorney-client communication, and as such, is privileged and confidential.  If the reader of this e-mail is not the 
intended recipient or any agent responsible for delivering it to the intended recipient, you are notified that you have received this e-
mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in error, please notify the sender 
immediately and delete this document.

On Thu, Mar 7, 2019 at 1:45 PM <natalie@nguyenlawcorp.com> wrote:

Hi Jacob,

Ms. Young is out of town on March 11 so she will not be able to attend the deposition as noticed. 
Our Objection to the Deposition Notice is attached. 
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Despite her limited availability, we maintain the intention to provide you with a written statement as 
previously agreed. I hope to have it ready sometime next week. 

Best regards,

Natalie

Natalie T. Nguyen, Esq. 

NGUYEN LAW CORPORATION

M: 2260 Avenida de la Playa | La Jolla, CA 92037

T:  858-225-9208

E:  natalie@nguyenlawcorp.com

From: Jake Austin <jpa@jacobaustinesq.com> 
Sent: Thursday, February 28, 2019 2:05 PM
To:natalie@nguyenlawcorp.com
Subject: Re: Geraci v. Cotton [Deposition Subpoena - Corina Young]

Hello, 

I haven’t heard from you for awhile so just so you know my office is generating a subpoena for a 
deposition. We hope we do not need a deposition so if you can provide an affidavit that would be 
greatly appreciated. Also can we agree to accept electronic service from one another moving 
forward?

Jacob

On Mon, Jan 21, 2019 at 3:09 PM <natalie@nguyenlawcorp.com> wrote:

Hi Jacob,

I closely reviewed the Declaration of Joe Hurtado and the text message exchange attached 
thereto. I also discussed your proposal:
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“Thus, to simplify the matter, if Ms. Young can provide her sworn written testimony 
stating that all of the statements in the text messages were true or she believed them to 
be true when she said them, along with a description of the length and nature of her 
relationships with the parties identified in the text messages, we can forgo her 
deposition.

with Ms. Young and she’s accepted the same. We will provide a sworn written testimony by Ms. 
Young as described above.

Best regards,

Natalie T. Nguyen, Esq. 

NGUYEN LAW CORPORATION

M: 2260 Avenida de la Playa | La Jolla, CA 92037

T:  858-225-9208

E:  natalie@nguyenlawcorp.com

From: Natalie T. Nguyen <natalie@nguyenlawcorp.com> 
Sent: Thursday, January 17, 2019 5:23 PM
To: 'Jake Austin' <jpa@jacobaustinesq.com>
Subject: RE: Geraci v. Cotton [Deposition Subpoena - Corina Young]

Hi Jacob,

Thank you for taking the time to lay it all out for me. My grasp of this case is limited to the online 
register of action, the minute order to continue trial, and the deposition subpoena. However, I’m 
only representing a third-party witness so I see no reason to be embroiled in the case. Perhaps 
it’s best this way.

I quickly scanned the attachment you sent, mostly the text message exchange. I gather there’s 
some complicated history between the parties. In any event, I don’t see an issue with a 
providing a sworn statement. 
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I intend to review your email and attachment more closely tomorrow and discuss your proposal 
with Mr. Young. I will reach back out to you after that.

Best regards,

Natalie

Natalie T. Nguyen, Esq. 

NGUYEN LAW CORPORATION

M: 11440 West Bernardo Court, Suite 210 | San Diego, CA 92127

T:  858-225-9208

E:  natalie@nguyenlawcorp.com

From: Jake Austin <jpa@jacobaustinesq.com> 
Sent: Thursday, January 17, 2019 4:55 PM
To:natalie@nguyenlawcorp.com
Subject: Re: Geraci v. Cotton [Deposition Subpoena - Corina Young]

Hello Natalie,

This is an awkward situation, so I will be direct. Your client has repeatedly 
communicated that she is hostile to my client and will not provide her deposition to 
material matters that are crucial to my client. Thus, your unilateral decision to cancel the 
deposition because I did not respond with an alternative to her deposition is procedural 
improper and, in light of her long history of seeking to avoid being deposed, is suspect. 

I can inform you that one of the parties on our side went through Stage III cancer and 
so we are aware of the challenges that dealing with cancer treatments takes on a patient 
and their loved ones. However, because of that, we also know that there will never be a 
“good” time in that context to be deposed.
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I am not sure how deeply you are aware of the facts in this matter, so I will not assume 
you are purposefully being antagonistic and will not file a motion to compel your client’s 
attendance and seek sanctions.

With that said, we understand your client is in a tough situation, which is what makes her 
testimony highly relevant and credible to our case. In your prior email you state that we 
can discuss “alternatives to her sitting for the deposition” and since it wasn’t a request to 
reschedule, I have been racking my brain for an alternative to having her go through a 
deposition which I know could be tedious and stressful on its own.  I also know that she 
may be hesitant to discuss certain subjects and may rely on the right against self-
incrimination in some of her responses.   I am not sure how familiar you are with the 
underlying case, but it is my belief that Ms. Young has not been involved in the acts that 
underline the causes of action and it is not my intention to name her in any lawsuit or 
anything to that effect.
To be specific, the facts which we hope to elicit from Ms. 
Young have already been provided by her in her text messages with Mr. Hurtado. 
Attached hereto is a declaration from Mr. Hurtado that in turn has exhibits of text 
messages between him and Ms. Young regarding the subjects that we desire to depose 
Ms. Young on. The only additional facts we would want established, beyond those in her 
text messages, is a description of how long and how many interactions she has had with 
the parties at issue in this litigation and in the text messages. 

What should be clear is that Ms. Young has known the parties associated with Mr. 
Geraci significantly longer and has established professional relationships with them, as 
opposed to the limited number of times she has met Mr. Cotton and Mr. Hurtado with 
whom she only had a couple of interactions with (setting aside 
her communications related to not wanting to be involved in this litigation to Mr. 
Hurtado).

Thus, to simplify the matter, if Ms. Young can provide her sworn written testimony 
stating that all of the statements in the text messages were true or she believed them to 
be true when she said them, along with a description of the length and nature of her 
relationships with the parties identified in the text messages, we can forgo her 
deposition.

Please confirm if your client is willing to provide such sworn testimony. If not, please let 
me know if your client is available to be deposed any day next week between Wednesday 
through Friday.
Please note that the trial calendar requires us to file a motion for summary judgement on 
or before February 8, 2019. As you know, getting transcripts back and drafting an MSJ is 
time consuming, so, unfortunately, we are not in a position to push back her deposition 
for any prolong period of time. 
Thus, if you cannot agree to providing her sworn testimony as described above, or 
having her deposition taken sometime next week, in the interests of my client’s case, I 
will be forced to file an ex-parte application seeking to compel her deposition.

Lastly, again, my apologies for this direct and confrontational email. However, given Ms. 
Young’s repeated statements, the nearing MSJ deadline, and the actions by the attorneys 
for Mr. Geraci, which I have already gone on record of stating and believing to be 
tantamount to fraud, I hope you can appreciate that I am attempting to manage this 
situation for Ms. Young as best as possible. The bottom line is that Ms. Young’s 
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testimony provides damaging evidence against her own attorney and agents and I realize 
the uncomfortable position she is in.

I am open to alternatives and discussions, but Ms. Young’s testimony is material and 
crucial. If you would like to discuss this issue further, I will make myself available to 
you.

Jacob

On Tue, Jan 15, 2019 at 1:05 PM <natalie@nguyenlawcorp.com> wrote:

Hi Jacob,

I left you a voicemail earlier and I do hope we can connect today. Our firm represents Corina 
Young, whose deposition you set for this Friday, January 18, 2019. Ms. Young is caring for a 
parent with brain cancer so she has very little time and a lot on her mind. Can we discuss 
alternatives to her sitting for the deposition on Friday?

Best regards,

Natalie

Natalie T. Nguyen, Esq.

NGUYEN LAW CORPORATION

M: 2260 Avenida de la Playa | La Jolla, CA 92037

T:  858-225-9208

E:  natalie@nguyenlawcorp.com

Law Office of Jacob Austin

1455 Frazee Rd. Suite 500
San Diego, CA 92108 USA

Phone:      (619) 357-6850

Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use of the recipient(s) designated 
above.  This e-mail may be attorney-client communication, and as such, is privileged and confidential.  If the reader of this e-
mail is not the intended recipient or any agent responsible for delivering it to the intended recipient, you are notified that you 
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have received this e-mail in error and any review, distribution or copying is prohibited.  If you have received this e-mail in 
error, please notify the sender immediately and delete this document.

On Wed, Jan 16, 2019 at 3:39 PM <natalie@nguyenlawcorp.com> wrote:

Hi Jacob,

I did not receive a response from you. Please note that for the reasons set forth in my email 
below, Ms. Young is unable and will not attend the deposition you set for this Friday, January 
18, 2019, at 10:00 am. Please kindly contact my office before setting another deposition 
date.

Best regards,

Natalie

Natalie T. Nguyen, Esq. 

NGUYEN LAW CORPORATION

M: 2260 Avenida de la Playa | La Jolla, CA 92037

T:  858-225-9208

E:  natalie@nguyenlawcorp.com

From:natalie@nguyenlawcorp.com <natalie@nguyenlawcorp.com> 
Sent: Tuesday, January 15, 2019 1:05 PM
To:JPA@jacobaustinesq.com
Subject: Geraci v. Cotton [Deposition Subpoena - Corina Young]
Importance: High

Hi Jacob,

I left you a voicemail earlier and I do hope we can connect today. Our firm represents Corina 
Young, whose deposition you set for this Friday, January 18, 2019. Ms. Young is caring for a 
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parent with brain cancer so she has very little time and a lot on her mind. Can we discuss 
alternatives to her sitting for the deposition on Friday? 

Best regards,

Natalie

Natalie T. Nguyen, Esq. 

NGUYEN LAW CORPORATION

M: 2260 Avenida de la Playa | La Jolla, CA 92037

T:  858-225-9208

E:  natalie@nguyenlawcorp.com

-- 

Law Office of Jacob Austin
1455 Frazee Rd.  Suite 500
San Diego, CA 92108 USA
Phone:      (619) 357-6850
Facsimile: (888) 357-8501

The information contained in this e-mail is intended only for the personal and confidential use of 
the recipient(s) designated above.  This e-mail may be attorney-client communication, and as 
such, is privileged and confidential. If the reader of this e-mail is not the intended recipient or any 
agent responsible for delivering it to the intended recipient, you are notified that you have received 
this e-mail in error and any review, distribution or copying is prohibited.  If you have received this 
e-mail in error, please notify the sender immediately and delete this document.
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The City of 

SAN DIEGO.]) 
Development Services Department 
Land Development Review Division 

September 26, 2018 

Via Email: abhay@techne-us.com 

Abhay Schweitzer 
Techne 
3956 30th Street 
San Diego, CA 92104 

Subject: Federal Blvd MMCC Fourth Assessment Letter; Project No. 520606; Internal Order 
No. 24007070; Encanto Neighborhoods. 

Dear Mr. Schweitzer: 

The Development Services Department has completed the third review of the project referenced 
above, and described as a Process Three, Conditional Use Permit to demolish an existing structure 
and the construction of a two-story, approximately 2,800-square-foot building, for the operation of a 
Marijuana Outlet on a site located at 6176 Federal Boulevard in the CO-2-1 Zone within the Encanto 
Neighborhoods Community Plan area. 

Enclosed is a Cycle Issues Report (Enclosure 1 ), which contains review comments from staff 
representing various disciplines. The purpose of this assessment letter is to summarize the 
significant project issues and identify a course of action for the processing of your project. 

If any additional requirements should arise during the subsequent review of your project, we will 
identify the issue and the reason for the additional requirement. To resolve any outstanding issues, 
please provide the information that is requested in the Cycle Issues Report. If you choose not to 
provide the requested additional information or make the requested revisions, processing may 
continue. However, the project may be recommended for denial if the remaining issues cannot be 
satisfactorily resolved and the appropriate findings for approval cannot be made. 

The Development Services Department will generally formulate a formal recommendation for your 
project subsequent to completion of the following milestones: 1) After the City Council recognized 
Community Planning Group has provided a formal project recommendation; 2) After all City staff 
project-review comments have been adequately addressed; and 3) During the final stages of the 
environmental review process. 

1222 Rrst Avenue, Mall Station 301 
San Diego, CA 92101-4101 
dsdweb@sandfego gov 

T (619) 446-5000 
sandiego.gov 
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Page 2 
Abhay Schweitzer 
September 26, 2018 

As your Development Project Manager, I will coordinate all correspondence, emails, phone calls, and 
meetings directly with the applicants assigned "Point of Contact." You have been designated as the 
Point of Contact for this project. Please notify me should the Point of Contact change while I am 
managing this project. 

I. REQUIRED APPROVAL: Your project as currently proposed requires a Process Three,
Conditional Use Permit (CUP) for the proposed Marijuana Outlet pursuant to San Diego 
Municipal Code (SDMC) Section 126.0303(a). The decision to approve, conditionally approve,
or deny the project will be made by the Hearing Officer with appeal rights to the Planning
Commission.

11. SIGNIFICANT PROJECT ISSUES: The significant project issues are listed below. Resolution
of these issues could affect your project. Additional explanation is provided in the Cycle 
Issues Report. Please carefully review the City staff comments and respond accordingly.
Please note the following key issues: 

• Planning Review staff again notes the project site is within 100 feet of residential
zoned properties, the RS-1-7 Zone. Per SDMC Section 141.0504(a) (2), Marijuana
Outlets shall maintain a separation of 100 feet from a residential zone. Please clarify
and respond to the appropriate measurement and indicate on the development
plans as required. City staff would recommend denial of the permit if the project
does not meet the separation requirement for Residential Zones within 100 feet.

Ill. STUDIES/REQUIRED REPORTS: A number of documents have been identified as necessary 
to the project's review. Reference the attached Submittal Requirements Report (Enclosure 
2). 

IV. PROJECT ACCOUNT STATUS: Our current accounting system does not provide for real-time
information regarding account status and majority of the recent City staff charges have not
been posted on the account; however, our latest data indicates you have deposit account
deficit of approximately $1,400.00. Please pay the invoice immediately (Enclosure 3). 

During the processing of your project, your application's Financially Responsible Party will
continue to receive monthly statements with the break-down of staff charges to your
account. The minimum balance required for your application is $5,000.00,
https://www.sandiego.gov/sites/default/files/dsdib503.pdf. To avoid project delays due to
insufficient account funds, please ensure that your deposit account maintains the minimum
account balance at all times.

For your convenience, deposits can be made anytime on line through Open DSD, 
http://www.sandiego.gov/development-services/opendsd/, and by entering your project
number in the "Project ID" field, http://opendsd.sandiego.gov/web/approvals/. Also, any 
invoices can be paid online by searching for the invoice number,
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Page 3 
Abhay Schweitzer 
September 26, 2018 

http://opendsd.sandiego.gov/web/invoices/ or in person at the Cashier, located on the 3rd 
Floor of the Development Services Center. 

V. TIMELINE: Upon your review of the attached Cycle Issues Report, you may wish to schedule
a meeting with staff and your consultants prior to resubmitting the project. Please contact
me if you wish to schedule a meeting with staff. During the meeting, we will also focus on
key milestones that must be met in order to facilitate the review of your proposal and to
project a potential timeline for a hearing date. Your next review cycle should take
approximately 18 business days to process.

The SDMC Section 126.0114 requires that a development permit application be closed if the
applicant fails to submit or resubmit requested materials, information, fees, or deposits
within 90 calendar days. Once closed, the application, plans and other data submitted for
review may be returned to the applicant or destroyed. To reapply, the applicant shall be
required to submit a new development permit application with required submittal materials,
and shall be subject to all applicable fees and regulations in effect on the date the new
application is deemed complete.

If you wish to continue processing this project, please note that delays in resubmitting
projects and/or responding to City staff's inquiries negatively impact this Department's
ability to effectively manage workload, which can lead to both higher processing costs and
longer timelines for your project.

VI. RESUBMITTALS/NEXT STEPS: Project re-submittals are done on a walk-in basis. Please
check-in on the third floor of the Development Service Center (1222 First Avenue) to be
placed on the list for the submittal counter. Project re-submitta/s directly to the 
Development Project Manager will not be accepted. Please be prepared to provide the
following:

A. Plans and Reports: Provide the number of sets of plans and reports as shown on the
attached Submittal Requirements Report. The plans should be folded to an approximate 8 ½
x 11 inch size.

B. Response to Cycle Issues Report: Prepare a cover letter that specifically describes how
you have addressed each of the issues identified in the Cycle Issues Report and any issues
identified in this cover letter, if applicable. Or, you may choose to simply submit the Cycle
Issues Report, identifying within the margins how you have addressed the issue. If the issue
is addressed on one or more sheets of the plans or the reports, please reference the plan,
sheet number, report or page number as appropriate. If it is not feasible to address a
particular issue, please indicate the reason. Include a copy of this Assessment Letter. Cycle
Issues Report and your response letter if applicable. with each set of plans.
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C. Pay Invoice: Please pay enclosed invoice prior to your project re-submittal. The re-
submittal cannot be distributed to City staff when an invoice is outstanding.

VII. COMMUNITY PLANNING GROUP: Staff provides the decision maker with the
recommendation from your locally recognized community planning group. If you have not
already done so, please contact Kenneth Malbrough, Chairperson of the Encanto
Neighborhoods Community Planning Group, at (619) 843-6721 to schedule your project for a
recommendation from the group. If you have already obtained a recommendation from the
community planning group, in your resubmittal, if applicable, please indicate how your
project incorporates any input suggested to you by the community planning group.

Information Bulletin 620, "Coordination of Project Management with Community Planning
Committees" (available at http://www.sandiego.gov/development-services), provides some
valuable information about the advisory role the Community Planning Group. Council Policy
600-24 provides standard operating procedures and responsibilities of recognized
Community Planning Committees and is available at http://www.sandiego.gov/cit;y-
clerk/officialdocs/index.shtml.

VIII. STAFF REVIEW TEAM: Should you require clarification about specific comments from the
staff reviewing team, please contact me, or feel free to contact the reviewer directly. The
names and telephone numbers of each reviewer can be found on the enclosed Cycle Issues
Report.

IX. PROJECT ISSUE RESOLUTION CONFERENCE: Project Issue Resolution (PIR) conferences
provide customers an opportunity to have issues heard and considered by executive
department management. A PIR will be considered if, after the issuance of the third
Assessment Letter for discretionary projects, customers and staff have been unable to
resolve project issues. The PIR would address issues such as disagreements between the
applicant and staff on interpretations of codes or ordinances, requests for additional
information or studies, or project-related processing requirements. Any determinations
from a PIR are not binding on any City decision-making body, such as City Council, Planning
Commission, or Hearing Officer. Qualifying PIR requests should be coordinated with your
Development Project Manager.

In conclusion, please note that information forms and bulletins, project submittal requirements, and 
the Land Development Code may be accessed on line at http://www.sandiego.gov/development-
services. Many land use plans for the various communities throughout the City of San Diego are 
now available on line at http://www.sandiego.gov/planning/community/profiles/index.shtml. 

To view project details online, visit: http://www.sandiego.gov/development-services/opendsd/. 
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For modifications to the project scope, submittal requirements or questions regarding any of the 
above, please contact me prior to resubmittal. I may be reached by telephone at (619) 236-6327 or 
via e-mail at CCac@sandiego.gov. 

Sincerely, ;A I u#vi
Cherlyn Cac 
Development Project Manager 

Enclosures: 

for 

1. Cycle Issues Report
2. Submittal Requirements Report
3. Invoice

cc: File 
Kenneth Malbrough, Chairperson, Encanto Neighborhoods Community Planning Group 
Elizabeth Dickson, Planning Department 
Reviewing Staff 
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Tax & Financial Center, Inc.
Home About Us Services Contact Tax Tools News Financial Guides Glossary Links

Tax Management Services
Estate and Trust Planning and Tax Preparation
Bookkeeping/Write-up
IRS Representation
Cash Flow and Budgeting Analysis

Accounting Services
QuickBooks Accounting Help and Assistance
Entity Selection and Restructuring
Payroll Services

Services
Tax & Financial Center, Inc. provides a wide range of services to individuals and businesses in a variety of industries. At Tax &
Financial Center, Inc., we strive to meet each client's specific needs in planning for the future and achieving their goals in an
ever-changing financial and regulatory environment.

Our professional services include:

Tax Management Services

At Tax & Financial Center, Inc., we guide our clients through a full range of tax planning and preparation decisions with
strategies that minimize your tax liabilities, maximize your cash flow and keep you on track to your financial goals. Our
expertise, experience, analysis and thorough research allow us to optimize financial opportunities to be found in existing
as well as recently altered tax laws. We are knowledgeable and up to date on the tax laws and can make sense of your
receipts, bills and notices.

Request information about Tax Management Services below

Accounting Services

From start-ups to established enterprises, businesses rely on accurate and insightful financial information in order to
maintain profitability and capitalize on new opportunities. Tax & Financial Center, Inc.'s accounting services steer you
closer to these goals with accurate record-keeping and reporting as well as support on financial issues such as initial
accounting system setup, cost-containment, tax planning, investments, and employee benefit and profit-sharing plans.
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These services include but are not limited to:

General ledger and financial statement preparation
Bookkeeping (Monthly, quarterly, or annual)
Accounting system setup and support
Payroll processing
Cash flow budgeting and forecasting
Personal financial statements
Corporate tax planning and return preparation

Request information about Accounting Services below

Estate and Trust Planning and Tax Preparation

Effective estate and trust planning can ensure financial security for loved ones. For businesses, it can maintain a smooth
succession of ownership. Tax & Financial Center, Inc.'s role is to help you navigate the complex and shifting tax laws to
facilitate the transfer of assets and minimize the tax liability of your beneficiaries. Everyone should have a well-thought-
out plan as to how to distribute the assets left in one's estate so as to avoid complications and to be sure that the
individual’s wishes are followed. Having your taxes and estate thoroughly and carefully planned will ensure that your
loved ones don't have any complications to deal with during a time of loss.

Request information about Estate and Trust Planning and Tax Preparation below

QuickBooks Accounting Help and Assistance

QuickBooks can provide useful and timely information in the form of financial statements, reports and graphs. However,
it can only provide this information if you purchase the right product and then install, setup and use it properly. We don't
just help you use the software, we help you use it more efficiently and more effectively.

Tax & Financial Center, Inc. offers the following solutions to help meet your QuickBooks needs:

Setup

We assist new QuickBooks users with initial setup including: EasyStep Interview, Preferences, Lists, Customers,
Vendors, Employees, Banking and Reports. We also help experienced users manage their businesses more effectively
by improving their current setup. Many users experience problems and lack the ability to generate and track important
information as a result of inadequate setup.

Review
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Our QuickBooks review service helps companies that have the human resources to perform daily accounting and payroll
tasks, but need an accounting and payroll expert to review your transactions, accounts and reports. This review ensures
that you receive timely, relevant and reliable financial information. We also inform you of any corrections, adjustments or
reclassifications necessary to ensure that the financial information you receive reflects the correct financial condition of
your business. Reviews may be conducted at any time, but monthly reviews provide you with up-to-date information and
feedback about your business.

Request information about QuickBooks Accounting Help and Assistance below

Bookkeeping/Write-up

Accurate record-keeping is essential to a successful business yet can also be complicated and time consuming. Tax &
Financial Center, Inc. can help you with the organization and day-to-day tasks of bookkeeping so that you can focus on
your core business.

Request information about Bookkeeping/Write-up below

Entity Selection and Restructuring

Your business entity has a large impact on your taxes and other liabilities. From your company's inception through its
growth and development, Tax & Financial Center, Inc. can advise you on choosing an entity type and later restructuring if
advantageous. With our knowledge and expertise, you will always be receiving the most advantageous entity type for
the functions your business performs.

Request information about Entity Selection and Restructuring below

IRS Representation

Professional representation can be vital during an audit, and our experience with tax authorities enables us to guide
clients in their dealings with federal and state agencies. If you have been chosen for an audit, the professional
representation you can find with our firm can put many of your worries at bay. We are ready and willing to answer any
and all questions the IRS may be asking of you.

Request information about IRS Representation below

Payroll Services
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Information Request for Services Listed Above

Name

Phone Number

Email
your-address@email.com

Which service would you like more information about?
Choose a service...

Tax & Financial Center, Inc.'s payroll services can help you reduce the time spent on administration through developing
and implementing a computerized payroll system that will facilitate processing, timely payment and preparation of tax
returns.

Request information about Payroll Services below

Cash Flow and Budgeting Analysis

Good cash management can improve a company's liquidity, reduce costs, and increase profitability. Tax & Financial
Center, Inc. can help you maintain optimal cash flow levels by tracking sources and uses, forecasting, and budgeting
accordingly. To a business entity, cash flow is something that can make or break the business' ability to survive. We can
help you analyze your spending, re-balance your budget and/or debts for an optimal cash flow to support your business'
success. This balance plan would be revisited if and when there were any major changes in your business structure to
ensure that you are operating at an optimal level. With our help and guidance, you will always be on top of your finances
and ready for the future.

Request information about Cash Flow and Budgeting Analysis below
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Home About Our Firm Services Client Login Contact Glossary Links

© 2020 Tax & Financial Center, Inc.   All Rights Reserved.
Web Builder CS: Websites for Accountants

Security Question: What is 5+2?

Message

Submit
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Larry Geracii

From: darryl@dalbercia.us on behalf of Darryl Cotton

Sent: Thursday, November 3, 2016 1:41 PM
To: Larry Geraci

Su bject: Re: Agreement

Larry,

Per our phone call the name 151 AmeriMeds has not been taken nor has there been any business entity formed

from it. If you see this as an opportunity to piggyback some of the work I've done and will continue to do as

151 Farmers with further opportunities as a potential franchise for your dispensary I'd like for you to consider

that as the process evolves.

We'll firm it up as you see fit.

Regards.

Darryl Cotton, President

c3l

ir a 60~-

I J 1~ 9 ~ I j ~~ j ~ ~ j j I I DJ r ;

dar[yKbinda-gro-corn

www.inda-ciro.com

Ph: 877.452.2244

Cell: 619.954.4447

Skype: dc.dalbercia

6176 Federal Blvd.

San Diego, CA. 92114

USA

NOTICE: The information contained in the above message is confidential information solely for the use of the intended recipient. If the reader of this

message is not the intended recipient, the reader is notified that any use, dissemination, distribution or copying of this communication is strictly

prohibited. If you have received this communication in error, please notify Incla-Gro immediately by telephone at 619.266.4004.

On Wed, Nov 2, 2016 at 3:11 PM, Larry Geraci wrote:

GER0448
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Larry E. Geraci, EA

Tax

&
a

m
p

;

Financial Center, Inc

5402 Ruffin Rd, Ste 200

San Diego, Ca 92123

Web: Larrygeraci.com

Bus: 858.5761040

Fax: 858.630.3900

I

Circular 230 Disclaimer:

IRS regulations require us to advise you that, unless otherwise specifically noted, any federa I tax advice in this communication (including any attachments,

enclosures, or other accompanying materials)was not intended or written to be used, and it cannot be used, by any taxpayer for the purpose of avoiding

penalties; furthermore, this communication was not intended or written to support the promotion or marketing of any of the transactions or matters it

addresses. This email is considered a confidential communication and is intended for the person or firm identified above. If you have received this in

error, please contact us at (858)576-1040 and return this to us or destroy it immediately. If you are in possession of this confidential information, and you
are not the intended recipient, you are hereby notified that any unauthorized disclosure, copying, distribution or dissemination of the contents hereof is

strictly prohibited. Please notify the sender of this facsimile immediately and arrange for the return or destruction of this facsimile and all attachments.

I

2

GER0449
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