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1 TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
2 PLEASE TAKE NOTICE that on August 5, 2022, at 9 00 a.m., or as soon thereafter as
3 || the matter may be heard before the Honorable James A. Mangione in Department C-75 of the
4 | above-entitled court, Defendants GINA M. AUSTIN and AUSTIN LEGAL GROUP
5 || (collectively, “Defendants”) will and hereby do move this Court for an order striking the First
6 | Amended Complaint (“FAC”) filed by Plaintiffs AMY SHERLOCK and ANDREW FLORES
7 || (collectively, “Plaintiffs”).
8 This Motion is made pursuant to Code of Civil Procedure section 425.16 and on the
9 || grounds that the causes of action asserted against Defendants in the FAC arise from
10 | constitutionally protected activity and Plaintiffs cannot establish a probability of prevailing on
11 | their claims. Plaintiffs’ claims are barred by Civil Code sections 47(b) and 1714.10. Further,
12 | Plaintiffs cannot establish the essential elements of their claims.
13 Pursuant to section 425.16(c)(1), Defendants also seek the attorneys’ fees and costs
14 | incurred in connection with this Motion.
15 Defendants’ Special Motion to Strike is based on this Notice of Motion, the
16 | accompanying Memorandum of Points and Authorities, the Declaration of Gina M. Austin, the
17 | Declaration of Douglas A. Pettit, the Notice of Lodgment with supporting exhibits, the entire
18 | court file in this matter, and on such further evidence as will be presented at the hearing for this
19 | Motion.
20 PETTIT KOHN INGRASSIA LUTZ & DOLIN PC
21
22 | Dated: June 16, 2022 By:
23 Ia R. ély, Esq.
Attorneys for Defendants
24 GINA M. AUSTIN and
s AUSTIN LEGAL GROUP
26
27
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CASE NO.: 37-2021-00050889-CU-AT-CTL

DEFENDANTS GINA M. AUSTIN AND
AUSTIN LEGAL GROUP’S
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF THEIR
MOTION TO STRIKE PLAINTIFFS’
FIRST AMENDED COMPLAINT
PURSUANT TO CODE OF CIVIL
PROCEDURE SECTION 425.16 (ANTI-
SLAPP STATUTE)

[IMAGED FILE]

Date: August 5, 2022

Time: 9:00 a.m.

Dept.: C-75

Judge: Hon. James A. Mangione
Filed: December 3, 2021
Trial: Not Set
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Defendants GINA M. AUSTIN and AUSTIN LEGAL GROUP (collectively, “Austin” or
“Defendants”), hereby submit the following Memorandum of Points and Authorities in support of
their Special Motion to Strike Plaintiffs AMY SHERLOCK, an individual and on behalf of her
minor children, T.S. and S.S., and ANDREW FLORES’ (collectively, “Plaintiffs”) First
Amended Complaint pursuant to Code of Civil Procedure section 425.16 (the “anti-SLAPP
statute”).

l.
INTRODUCTION

The claims in Plaintiffs’ First Amended Complaint (“FAC”) should be stricken pursuant
to California’s anti-SLAPP statute. The entire lawsuit, as it relates to Austin, is based on her
acting within the scope as an attorney, providing legal services to her clients and petitioning for
conditional use permits (“CUPs”)—all of which is absolutely privileged pursuant to Civil Code
section 47(b). Although the FAC attempts to characterize Austin’s actions as conspiratorial to
monopolize the cannabis market, the facts provided only show that Plaintiffs are suing Austin for
doing her job and representing her clients. This is a classic case for the application of the anti-
SLAPRP statute.

Austin is an attorney who specializes in cannabis licensing and entitlement at the state and
local levels. Despite the fact that neither Plaintiff has a direct grievance against Austin, she has
been named as a defendant in this action. Plaintiff Amy Sherlock’s alleged damages stem from
allegations that other named defendants (not Austin) defrauded her and her children out of
property that was owned by her deceased husband. Likewise, Plaintiff Andrew Flores’ alleged
damages stem from the acts of other named defendants, not Austin. These contrived conspiracy
claims are without merit and are simply rehashed allegations that have already been made in three
separate complaints. *

Notwithstanding its frivolous nature, Plaintiffs’ FAC is subject to the anti-SLAPP statute.

The claims asserted against Austin are explicitly grounded in petitioning activities undertaken by

L Exhibit A: Geraci v. Cotton Complaint; Exhibit B: Geraci v. Cotton Cross-Complaint; Exhibit C: Cotton v.
Geraci et al. Complaint.
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Austin on behalf of her clients. The causes of action for Conspiracy to Monopolize in Violation of
the Cartwright Act, Unfair Competition and Unlawful Business Practices, and Civil Conspiracy
fall within the anti-SLAPP statute as they arise directly from the protected activity of petitioning
an administrative agency. Further, Plaintiffs cannot meet their burden to establish a probability of
success on their claims because (1) the claims are barred by Civil Code section 1714.10, (2)
Austin’s petitioning activities are clearly and unambiguously protected by the litigation privilege,
and (3) Plaintiffs failed to establish and cannot establish the essential elements of their claims.
1.
STATEMENT OF RELEVANT FACTS

A. The Cotton Actions

Plaintiffs” FAC conspicuously resembles the allegations made in the various Cotton
actions by asserting the same conspiracy theory based upon the same facts. The Cotton actions
arise out of an unsuccessful agreement for the purchase and sale of real property between Cotton
and defendant Larry Geraci (“Geraci”). Austin represented Geraci at the time and was involved to
the extent of drafting the parties’ purchase and sale agreement. (Austin Dec., { 6.) Neither Plaintiff
was involved or had anything remotely to do with this deal.

On March 21, 2017, a complaint was filed in Geraci v. Cotton, Case No.: 37-2017-
00010073-CU-BC-CTL, for breach of contract claims. (Declaration of Douglas A. Pettit (“Pettit
Dec.”), Ex. A.) Austin did not represent Geraci in this action, she only testified at trial pursuant to
a subpoena. (Austin Dec., 1 7.)

On August 25, 2017, Cotton filed a cross-complaint in Geraci v. Cotton (Pettit Dec., EX.
B) which named Austin as a defendant for representation of Geraci in drafting the purchase and
sale agreement. Following a jury trial, judgment was entered in favor of Geraci against Cotton on
both the complaint and the cross-complaint.

On February 9, 2018, Cotton filed a complaint in Cotton v. Geraci, et al., Case No. 18-cv-
0325-GPC-MDD, asserting twenty (20) causes of action alleging the city was prejudice against
him, the state court judges were biased, and all defendants were united in a grand conspiracy.

(Pettit Dec., Ex. C.)
7
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B. Austin’s Involvement with the Ramona CUP
The Ramona CUP was issued at 1210 Olive Street, Ramona, California 92065, to Michael
“Biker” Sherlock (“Mr. Sherlock™). (FAC, 11 2,68.) All of the allegations related to the Ramona
CUP are asserted by Plaintiff Sherlock against other defendants. (See FAC, 1 64-115.) Austin
was not involved with the acquisition of the Ramona CUP. (Declaration of Gina M. Austin
(“Austin Dec.”), 1 2.)
C. Austin’s Involvement with the Balboa CUP
The Balboa CUP was issued at 8863 Balboa Avenue, Unit E, San Diego, California
92123, to Mr. Sherlock’s holding entity, United Patients Consumer Cooperative. (FAC, 11 2, 71.)
All of the allegations related to the Balboa CUP are asserted by Plaintiff Sherlock against other
defendants. (See FAC, 11 64-115.) Austin was involved with the acquisition of the Balboa CUP to
the extent that she helped Evelyn Heidelberg, Mr. Sherlock’s attorney, with the initial application.
(Austin Dec., 1 3.)
D. Austin’s Involvement with the Federal CUP
The Federal CUP was issued at 6220 Federal Blvd., San Diego, California 92114, to
defendant Aaron Magagna. (FAC, 11 2, 213.) Austin was not involved with the acquisition of the
Federal CUP. (Austin Dec., 15.)
Prior to the Federal CUP being issued, Austin and others were hired by Geraci to apply for
a CUP at 6176 Federal Blvd., San Diego, California 92114 (the “Cotton Property”). (FAC, 1 119;
Austin Dec.,  4.) Austin was involved in assisting with the preparation of the application, which
was abandoned after another CUP was issued within 1000 feet, i.e., the Federal CUP. (Ibid.)
E. Austin’s Involvement with the Lemon Grove CUP
The Lemon Grove CUP was issued at 6859 Federal Blvd., Lemon Grove, California
91945. (FAC, 1 2.) Austin was not involved with the acquisition of the Lemon Grove CUP and has
no recollection of conversations with anyone regarding whether the Lemon Grove Property
qualified for a CUP. (Austin Dec., 1 8.) Further, Plaintiffs have not alleged any interest in the
Lemon Grove CUP and are not asserting any related damages—the FAC is improperly asserting

rights of a third-party who is not a plaintiff. (See FAC, {1 267-275.)
8
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1.
LEGAL STANDARD

Code of Civil Procedure section 425.16 (the “anti-SLAPP statute™) is a procedural remedy
designed “to dispose of lawsuits brought to chill the valid exercise of a party’s constitutional right
of petition or free speech.” (Digerati Holdings, LLC v. Young Money Ent't, LLC (2011) 194
Cal.App.4th 873, 882-83.) The Legislature enacted the anti-SLAPP statute to control “a
disturbing increase in lawsuits brought primarily to chill the valid exercise of the constitutional
rights of freedom of speech and petition for redress of grievances.” (Code Civ. Proc., § 425.16,
subd. (a).) The statute therefore “provides a procedure for weeding out, at an early stage,
meritless claims arising from protected activity.” (Baral v. Schnitt (2016) 1 Cal.5th 376, 384; See
also Bel Air Internet v. Morales (2018) 20 Cal.App.5th 924, 939.) In order to maximize protection
for petitioning activity, the statute is construed broadly. (Code Civ. Proc., § 425.16, subd. (2);
Briggs v. Eden Council (1999) 19 Cal.4th 1106, 1119-22.)

The anti-SLAPP analysis involves a two-pronged test. First, the Court must determine if
the moving party has made a threshold showing that the challenged claim arises out of activity
which is protected under the statute. (Code Civ. Proc., § 425.16, subd. (b)(1); See also Jarrow
Formulas, Inc. v. Lamarche (2003) 31 Cal.4th 728, 733.) The inquiry on the first prong focuses
only on whether the actions underlying the challenged claims fall under one of the categories of
protected activity described in section 425.16, subdivision (e). (Malin v. Singer (2013) 217
Cal.App.4th 1283, 1292.)

Second, if the movant establishes the challenged claims arise out of protected activity, the
burden then shifts to the respondent to demonstrate by “competent, admissible evidence” a
probability of success on the merits. (Code Civ. Proc., 8 425.16, subd. (b)(1); See Hailstone v.
Martinez (2008) 169 Cal.App.4th 728, 736 [holding plaintiff cannot rely solely on his complaint
to meet his burden under the second prong].) If the respondent fails to meet this burden, the
claims must be stricken. (Code Civ. Proc., 8 425.16, subd. (b) (1).)

In making its determination, the trial court is instructed to analyze the factual sufficiency

of a claim, “not make credibility determinations or compare the weight of the evidence.” (Malin
9
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v. Singer, supra, 217 Cal.App.4th at 1293, citing Soukup v. Law Offices of Herbert Hafif (2006)
39 Cal.4th 260, 269, fn.3; See also Flatley v. Mauro (2006) 39 Cal.4th 299, 326.)
V.
ARGUMENT

A The First Prong of the Anti-SLAPP Statute is Satisfied Because Plaintiffs’ Claims

Arise from Protected Activity

1. Petitioning an Administrative Agency for Conditional Use Permits is a

Protected Activity

One form of protected activity under the anti-SLAPP statute is “any written or oral
statement or writing made before a legislative, executive, or judicial proceeding, or any other
official proceeding authorized by law.” (Code Civ. Proc., § 425.16, subd. (e)(1).) All of the
claims against Austin in Plaintiffs’ FAC are based on or related to proceedings she instituted
before the local zoning authority. Specifically, Plaintiffs’ claims are based on Austin’s acquisition
of CUPs on behalf of her clients.

“It is well established that the protection of the anti-SLAPP statute extends to lawyers and
law firms engaged in litigation-related activity.” (Optional Capital, Inc. v. Akin Gump Strauss,
Hauer & Feld LLP (2017) 18 Cal.App.5th 95, 113.) “In fact, courts have adopted a fairly
expansive view of what constitutes litigation-related activities within the scope of section
425.16.” (Ibid, internal quotations omitted.) Under the statute’s “plain language,” the filing of
such legal petitions and “all communicative acts performed by attorneys as part of their
representation of a client in a judicial proceeding or other petitioning context are per se protected
as petitioning activity by the anti-SLAPP statute.” (Ibid, italics in original; internal quotations
omitted.)

Austin’s filing of applications for conditional use permits on behalf of her clients and any
statements made in a proceeding before the local zoning authority fall under the anti-SLAPP
statute as petitioning activity because a local zoning authority proceeding is the proceeding of a
governmental administrative body. (Briggs v. Eden Council for Hope & Opportunity,

I
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supra, 19 Cal.4th at 1115 [“[t]he constitutional right to petition . . . includes . . . seeking
administrative action”].)

2. Plaintiffs’ Claims “Arise From” the Petitioning for Conditional Use Permits

In determining whether a claim “arises from” protected conduct, the Court looks at the
“allegedly wrongful and injury-producing conduct that provides the foundation for the claims.”
(Castleman v. Sagaser (2013) 216 Cal.App.4™ 481, 490-91.) “The anti-SLAPP statute’s
definitional focus is not the form of the plaintiff’s cause of action but, rather, the defendant’s
activity that gives rise to his or her asserted liability—and whether that activity constitutes
protected speech or petitioning.” (Navellier v. Sletten (2002) 29 Cal.4" 82, 92.) Plaintiffs cannot
avoid the anti-SLAPP application by disguising the pleading as a “garden variety” tort claim if
the basis of the alleged liability is predicated on protected speech or conduct.” (1d. At 90.)

Here, Plaintiffs’ inclusion of Defendants in the FAC arises out of protected activity.
Plaintiffs” FAC explicitly states: “This action focuses on the Enterprise’s unlawful acts in
acquiring four CUPs .. .” (FAC, 1 7.) Specifically, Austin’s conduct of aiding her clients in the
acquisition of CUPs is the basis for the claims against Defendants. Plaintiffs’ causes of action for
conspiracy to monopolize in violation of the Cartwright Act, unfair competition and unlawful
business practices, and civil conspiracy are compromised solely of Austin’s petitioning activities
for CUPs on behalf of her clients. (FAC, 11 53, 119.)

Although the FAC alleges someone nonprotected activity in addition to the protected
activity, the anti-SLAPP statute still applies. For example, the FAC alleges that Austin “provided
confidential information from her non-Enterprise clients regarding real properties that qualified
for CUPs so that Razuki and his associates could take action to prevent the acquisition of those
CUPs by Austin’s non-Enterprise clients in furtherance of creating a monopoly.” (FAC, 1 62.)
Plaintiffs likewise allege that “Austin contacted Williams despite knowing he was represented by
counsel in violation of the Rules of Professional Responsibility.” (FAC, 1 274.) Even if these
allegations were true, the law is clear that mixed allegations of protected and nonprotected
activity do not remove the claims from the scope of the anti-SLAPP statute. “Where causes of

action allege both protected and unprotected activity, all the causes of action must be stricken.”
11
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(Trapp v. Naiman (2013) 218 Cal.App.4™" 113, 121; See also Fox Searchlight Pictures, Inc. v.
Paladino (2001) 89 Cal.App.4™ 294, 308 [*a plaintiff cannot frustrate the purposes of the SLAPP
statute through a pleading tactic of combining allegations of protected and nonprotected
activity...”].) Simply put, if the harm primarily stems from protected activity, the entire claim is
subject to being stricken. (Peregrine Funding, Inc. (2005) 133 Cal.App.4™ 658.)

Plaintiffs” claims and alleged injuries resulted entirely from actions Austin took in
petitioning the local zoning authority, on behalf of her clients, for CUPs. While the FAC alleges
violations of the Rules of Professional Conduct, the only harm demonstrably connected to these
allegations are the petitions for and acquisitions of CUPs. Accordingly, Austin’s alleged conduct
of aiding her clients in the acquisition of CUPs, is central to the claims. Since the claims arise out
of protected activity (and Austin was named in retaliation for protected activity), Austin has met
its burden under the first prong of the anti-SLAPP analysis.

B. The Second Prong of the Anti-SLAPP Statute is Also Satisfied Because Plaintiffs’

Cannot Establish a Probability of Prevailing on Their Claims

Once the defendant establishes that the anti-SLAPP statute applies, the plaintiff must
demonstrate that his claims have merit based not on speculation or the mere allegations of the
pleadings, but with “competent and admissible evidence.” (Tuchscher Dev. Enterprises, Inc. v.
San Diego Unified Port Dist. (2003) 106 Cal.App.4th 1219, 1236.) Evidence that would not be
admissible at trial, such as an “averment on information and belief[,] ... cannot show a
probability of prevailing on the claim.” (Ibid.)

While the burden on the second prong belongs the plaintiff, in determining whether a
party has established a probability of prevailing on the merits of his or her claims, a court
considers not only the substantive merits of those claims, but also all defenses available to them.
(See Traditional Cat Assn., Inc. v. Gilbreath (2004) 118 Cal.App.4th 392, 398.) A plaintiff must
present evidence to overcome any privilege or defense to the claim that has been raised in order to
demonstrate a “probability of success on the merits.” (See Flately v. Mauro, supra, 39 Cal.4th at
323)

I
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1. Civil Code Section 1714.10 Bars Plaintiffs’ Claims
Under Civil Code section 1714.10 (a),

No cause of action against an attorney for a civil conspiracy with his or her
client arising from any attempt to contest or compromise a claim or dispute,
and which is based upon the attorney’s representation of the client, shall be
included in a complaint or other pleading unless the court enters an order
allowing the pleading that includes the claim for civil conspiracy to be filed
after the court determines that the party seeking to file the pleading has
established that there is a reasonable probability that the party will prevail in
the action.

(Civ. Code, § 1714.10, subd. (a).) The plaintiff must file a verified petition accompanied by
supporting affidavits stating the facts upon which the liability is based, after which the defendant
is entitled to submit opposing affidavits prior to the court making its determination. (Ibid.) Failure
to obtain a court order under section 1714.10 (a) is a defense to the action. (Civ. Code, § 1714.10,
subd. (b).)

Section 1714.10 applies to any claims against an attorney where the factual basis for the
conspiracy-based claim is so intertwined with the other causes of action that it is not severable.
(Berg & Berg Enterprises, LLC v. Sherwood Partners, Inc. (2005) 131 Cal.App.4™ 802, 820-21.)
Here, Plaintiffs’ causes of action against Austin include i) Conspiracy to Monopolize in Violation
of the Cartwright Act (Bus. & Prof. Code, 88 16720 et seq.); ii) Unfair Competition and Unlawful
Business Practices (Bus. & Prof. Code, 88 17200 et seq.); and iii) Civil Conspiracy. Each cause of
action against Austin is based on allegations of a conspiracy with “the Enterprise” in which
Plaintiffs allege Austin unlawfully applied for or acquired CUPS for her clients (FAC, 14, 7.) All
of Plaintiffs’ claims are based entirely on Austin’s purported conspiracy with and representation
of her clients. (See, e.g., FAC at 11 42, 53, 59, and 119.) Yet, Plaintiffs did not obtain leave from
this Court to include Austin as a defendant before filing the FAC against her. Plaintiffs never filed
a “verified petition” or “supporting affidavits stating the facts upon which the liability is based”
as required. (Civ. Code, 8 1714.10, subd. (a).) Thus, Plaintiffs failed to comply with section
1714.10, and their claims against Austin are barred. (Civ. Code, § 1714.10, subd. (b).)

7
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2. Plaintiffs’ Claims are Barred by the Litigation Privilege

In addition to being barred by Civil Code section 1714.10, Plaintiffs’ claims are barred by
the litigation privilege. A plaintiff cannot establish a probability of prevailing if the litigation
privilege precludes liability on the claims. (Optional Capital, Inc. v. Akin Gump Strauss, Hauer &
Feld LLP, supra, 18 Cal.App.5th at 115; See also, Kashian v. Harriman (2002) 98 Cal.App.4th
892, 926-27 [plaintiff cannot demonstrate a probability of prevailing where plaintiff’s defamation
action was barred by Civil Code section 47, subd. (b)].) It is well established under California
law, that the litigation privilege “is absolute in nature, applying ‘to all publications, irrespective of
their maliciousness.”” (Action Apartment Assn., Inc. v. City of Santa Monica (2007) 41 Cal.4th
1232, 1241, quoting Silberg v. Anderson (1990) 50 Cal.3d 205, 216.) “The usual formulation is
that the privilege applies to any communication (1) made in judicial or quasi-judicial proceedings;
(2) by litigants or other participants authorized by law; (3) to achieve the objects of the litigation;
and (4) that [has] some connection or logical relation to the action.” (1d. at p. 212.) The privilege
“is not limited to statements made during a trial or other proceedings, but may extend to steps
taken prior thereto, or afterwards.” (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1057.) The
privilege has been interpreted broadly and “any doubt as to whether the privilege applies is
resolved in favor of applying it.” (Adams v. Superior Court (1992) 2 Cal.App.4th 521, 529; Home
Ins. Co. v. Zurich Ins. Co. (2002) 96 Cal.App.4th 17,13.)

Here, Plaintiffs’ claims are based entirely on communications protected by the litigation
privilege, i.e., petitioning the local zoning authority. Local zoning authority proceedings are the
type of proceedings to which the litigation privilege applies. The statements made during such
proceeding are covered by the litigation privilege as statements made as part of an “official
proceeding authorized by law” within the meaning of Civil Code section 47, subdivision (b)
because they were made in a quasi-judicial proceeding. (See Lebbos v. State Bar (1985) 165
Cal.App.3d 656, 667 [statements made in initiating and pursuing a State Bar administrative
proceeding were protected by the litigation privilege]; Hagberg v. California Federal Bank
(2004) 32 Cal.4th 350, 362 [“statements that are made in quasi-judicial proceedings . . . are

privileged to the same extent as statements made in the course of a judicial proceeding”].)
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The litigation privilege is absolute. As such, Plaintiffs’ claims against Austin are barred by
the litigation privilege.

3. Plaintiffs’ Conspiracy to Monopolize in Violation of the Cartwright Act

Claim Fails

In Quelimane v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 47, the Supreme Court
described the required Cartwright Act allegations to maintain an action for combination in
restraint of trade as three-fold: “(1) the formation and operation of the conspiracy, (2) the
wrongful act or acts done pursuant thereto, and (3) the damage resulting from such act or acts”
(ibid), but subsequently indicated that an allegation or inference of purpose to restrain trade
should also be present. (See Kunert v. Mission Financial Services Corp. (2003) 110 Cal.App.4th
242, 262, n.15; See also Smith v. State Farm Mutual Automobile Ins. Co. (2001) 93 Cal.App.4th
700, 722 [agreement violates Cartwright Act only if “restraint of trade in the commodity is the
purpose of the agreement”].)

As a general proposition the California Supreme Court requires a “high degree of
particularity in the pleading of Cartwright Act violations.” (G.H.L.I. v. MTS, Inc. (1983) 147
Cal.App.3d 256, 265.) Unlawful combinations must be alleged with specificity, and thus,
“general allegations of a conspiracy unaccompanied by a statement of the facts constituting the
conspiracy and explaining its objectives and impact in restraint of trade will not suffice.” (Ibid;
See Truta v. Avis Rent A Car System, Inc. (1987) 193 Cal.App.3d 802 [conclusory allegations
insufficient].)

“[A] plaintiff cannot merely restate the elements of a Cartwright Act violation . . . the
plaintiff must allege in its complaint certain facts in addition to the elements of the alleged
unlawful act so that the defendant can understand the nature of the alleged wrong and discovery is
not merely a blind “fishing expedition” for some unknown wrongful acts.” (Smith v. State Farm
Mutual Automobile Ins. Co., supra, 93 Cal.App.4th at 722 (emphasis in original), quoting
Cellular Plus, Inc. v. Superior Court (1993) 14 Cal.App.4th 1224, 1236.)

A Cartwright Act violation requires “a combination of capital, skill or acts by two or more

persons” that seeks to achieve an anticompetitive end. (Bus. & Prof. Code, § 16720.)
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Consequently, “[o]nly separate entities pursuing separate economic interests can conspire within
the proscription of the antitrust laws against price fixing combinations.” (Freeman v. San Diego
Assn. of Realtors (1999) 77 Cal.App.4th 171, 189, citing Copperweld Corp. v. Independence
Tube Corp. (1984) 467 U.S. 752, 769-771 [legally distinct entities do not conspire if they
“pursue[] the common interests of the whole rather than interests separate from those of the
[group] itself...”].) A Cartwright Act complaint that does not adequately allege concerted action
by separate entities with separate and independent interests is subject to dismissal. (Id. at 52;
Asahi Kasei Pharma Corp. v. CoTherix, Inc. (2012) 204 Cal.App.4th 1.)

Plaintiffs” FAC has failed to even come close to supporting a claim for violation of the
Cartwright Act. Plaintiffs’ only make general allegations of a conspiracy and have not offered a
single fact showing that the purpose of the agreement, between all 19 defendants, was a restraint
of trade in CUPs. This alone, is enough for Plaintiffs” Cartwright Act claim to be stricken.

The FAC also fails to allege concerted action by separate entities with separate and
independent interests. Plaintiffs’ have alleged concerted action “of a small group of wealthy
individuals and their agents (the “Enterprise”) that have conspired to create an unlawful
monopoly in the cannabis market.” (FAC, { 1.) Their whole argument is that everyone was
working together and pursuing the common interest of the enterprise. (See Copperworld Corp. v.
Independence Tube Corp., supra, 467 U.S. at 769-771.) This too, by itself, is enough for the
Court to dismiss this claim.

By way of supporting fact